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WILLIAM ROEMER VS. THOMAS B. PEDDIE ET AL. 


] The President of the United States of America to 
ix. s.] Thomas B. Peddie and George B. Jenkinson, Greet- 
ing: 

You are hereby commanded that you and each of you personally 

appear before the judges of the circuit court of the United States of 
Awerica for the southern district of New York, in the second circuit 
court, in equity, on the first Monday of September, A. D. 1884, wherever 
the said court shall then be, to answer a bill of complaint exhibited 
against you'in the said court by William Roemer, and do further 
and receive what the said court shall have considered in that be- 
half; and this you are not to omit under the penalty on you and 
each of you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice «? the Su- 
preme Court of the United States, at the city of New York, on the 
16th day of July, in the year one thousand eight hundred and eighty- 
four, and of the Independence of the United States of America the 


one hundred and pinth. 
TIMOTHY GRIFFITH, Clerk. 
BRIESEN & STEELE, 


Complainant’s Sol’rs. 


The defendants are required to enter nepesne in the above 
cause, in the clerk’s office of this court, on or before the first Monday 
of September, 1885, or the bill will be taken pro confesso against 


them. | 
T. G., Clerk. 
2 (Endorsed :) I hereby certify that on the 17 day of — 
1884, at the city of New York, in my district, 1 personally 


served the within subpcena upon the within-named George B. Jenk- 
inson by exhibiting to him the within original and at the same time 
leaving with him a copy thereof. Dated July 18, 1884. (S’g’d) 
Joel B. Erhardt, U.S. marshal, 8. D. N. Y. 


3 Circuit Court of the United States for the Southern District 
of New York. 


Witt1aAM RoEMER 
v8. 
Tsomas B. Peppre and Grorce B. Jenkinson, Doing 
Business as T. B. Peddie & Co. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 


x Equity. 


William Roemer, doing business in Newark, in the county of Es- 
sex and State of New Jersey, and a citizen of the United States, 
brings this his bill of complaint against Thomas B. Peddie and 
George b. Jenkinson, doing sowie as copartners under the firm 
name and style of T. B. Peddie & Co., in New York, in the county 
and State of New York, and in Newark, in the county Essex and 
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State of New Jersey, and who are, as your orator is informed and 
believes, citizens of the United States; and thereupon your orator 
complains and says— 
That your orator was and is the original and first inventor 
4 of an improvement in combined locks and hanaies for travel- 
ing bags, fully described in the letters patent hereinafter men- 
tioned, and which had not been known or used before your orator’s 
said invention, and which was not, for more than two years before 
your orator’s application for a patent, as hereinafter mentioned, in 
public use or on sale with his consent or allowance. 

And your orator further shows unto your honors that your orator, 
being so as aforesaid the first inventor and discoverer of said im- 
provement in combined locks and handles for traveling bags, 
did, on the 18th day of September, 1877, upon due applica- 
tion therefor, obtain letters patent of the United States for said 
invention, in due form of law, under the seal of the Patent 
Office of the United States, signed by the Secretary of the 
Interior and countersigned by the Commissioner of Patents of 
the United States, bearing date the day ard year last aforesaid 
and numbered 195,233, whereby there was granted and secured 
to your orator, — heirs, administrators, or assigns, or intended 
so to be, for the term of seventeen years from and after the date of 
said letters patent, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said in- 
vention and improvement, as set forth in said letters patent, which, 
ora duly certified copy of which, is ready here in court to be pro- 
duced. | 

And your orator further shows unto your honors that: by virtue 
of the premises your orator became and now is the sole and exclusive 
owner of said letters patent and the inventions and improvements 
described therein, and of all the rights and privileges granted and 
secured or intended to be granted and secured thereby, and that since 
he became the owner thereof as aforesaid he has invested and ex- 
pended large sums of money and has been to great trouble in and 
about said invention and for the purpose of carrying on the business 
of manufacturing and selling said combined locks and handles for 
traveling bags and making the same profitable to himself and use- 
ful to the public, and that said invention has been and is of great 
benefit and advantage, and that large quantities of said combined 

locks and handles for traveling bags were made according to 
5 said invention and sold by your orator to the great advantage 

of the public, and that the public have generally acknowl- 
edged and acquiesced in the aforesaid rights of your orator, and 
your orator believes that he will realize and receive large gains and 
profits therefrom if infringements by said defendants and their con- 
federates shall be prevented. 

And your orator further shows unto your honors that on or about 
the 2d day of March, 1880, your orator filed his bill of complaint in 
the United States circuit court for the district of New Jersey against 
David Neumann and Carl Neumann; that in his said bill your 
orator complained of the infringement by said defendants of letters 
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patent No. 195,233, being thesame letters patent on which this present 
suit is brought, and prayed for an injunction and accounting against 
said defendants; and your orator further shows unto your honors 
that your orator’s said bill of complaint having been duly filed in 
said circuit court for the district of New Jersey, and the subpena 
served on said defendants, and the said defendants having entered 
their appearance, thereafter, on due proceedings had, a decree was 
entered December 8, 1880, sustaining the validity of said letters pat- 
ent and the rights of your orator thereunder, and for an accounting 
and perpetual injunction against said defendants. 

And your orator further shows unto your honors that on or about 

the 9th day of September, 1881, your orator filed his bill of com- 
‘laint in the United States circuit court for the southern district of 
New York against Edward Simon & Brothers; that in his said bill 
your orator complained of the infringement by said defendants of 
letters patent No. 195,233, being the same letters patent on which 
this present suit is brought, and prayed for an injunction and ac- 
counting against said defendants. 

And your orator further shows unto your honors that the subpeena 
was served on the said defendants; that thereafter the said defend- 
antsappeared and filed their answer, and afterward filed an amended 
answer; that after issue was joined proofs were taken at great length 
on the part of the complainant and on the part of the defendants; 

that said suit was brought to a final hearing before his honor 
6 ‘adge Wheeler, and a thorough and exhaustive argument 
had before him—Frederick H. Betts, Esq., appearing for the 
de‘endants and Arthur v. Briesen, Esq., appearing for the com- 
lairant; that, after hearing said argument, his honor Judge 
Vheeler held the said cause under advisement for about six months, 
and finally rendered a decision sustaining the validity of the said pat- 
ent and ordering that an interlocutory decree for an injunction and 
account, with costs to the complainant, be entered in said suit; and 
that such decree was dulv entered and said injunction was issued 
and served on the defendants, and the accounting in said suit is now 
being proceeded with. 

Yet the said defendants, well knowing the premises and the rights 
secured to your orator as aforesaid, but contriving to injure your 
orator and to deprive him of the benefits and advantages which 
might and otherwise would accrue unto your orator from said in- 
vention, after the issuing of the letters patent as aforesaid and before 
the commencement of this suit did, as your orator is informed and 
believes, without the license or allowance and against the will of 
your orator and in violation of your orator’s rights, and in infringe- 
ment of the aforesaid letters patent, at the said city of New York 
and at other places, uniawfully and wrongfully and in defiance of 
the rights of your orator, make, construct, use, and vend to others 
to be used the said invention, and did make, construct, use, and vend 
to others to be used combined locks and handles for traveling bags 
made according to and employing and containing said invention ; 
and your orator charges it to be a fact that said defendants and their 
confederates still continue so to do, and that they are threatening 
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to make the aforesaid combined locks and handles for traveling 
bags in large quantities and to supply the market therewith and to 
sell the same. 

All in defiance of the rights acquired by and secured to your 
orator as aforesaid and to your orator’s great and irreparable ‘oss 
and injury, and by which your orator has been and still is being 
deprived of great gains and profits which he might and otherwise 

would have obtained, but which have been received and en- 
7 joyed and are being received and enjoyed by the said defend- 

ants by and through their aforesaid unlawful acts and do- 
ings. 

And your orator further shows unto your honors, on information 
and belief, that said defendants have made and sold and caused to 
be made and sold large quantities of said combined locks and handles 
for traveling bags, and havea large quantity on hand which they are 
offering for sale, and have made and realized large profits and advan- 
tages therefrom, but to what extent and how much exactly your orator 
does not know, and prays a discovery thereof; and your orator says 
that the use of the suid invention by said defendants and their 
preparation for and avowed determination to continue the same, 
and their other aforesaid unlawful acts in disregard and defiance 
of the rights of your orator, have the effect to and do eacourage and 
induce others to venture to infringe said patent in disregard of 
your orator’s rights. 

And your orator further shows unto your honors that he’ has 
caused notice to be given to said defendants of said infringements 
and of the rights of your orator in the premises, and requested 
said defendants to desist and refrain therefrom, but said defendants 
disregarded said notice and refused to desist from said infringe- 
ments and still continue to make and sell said combined locks and 
handles for traveling bags without right. 

And your orator prays that said defendants, Thomas B. Peddie, 
George B. Jenkinson, and each of them and their and each of their 
servants, agents, attorneys, and workmen and each and every of 
them may be restrained and enjoined provisionally and perpetually 
by the order and injunction of this honorable court from directly or 
indirectly making, constructing, using, vending, delivering, work- 
ing, or putting into practice, operation, or use or in anywise coun- 
terfeiting or imitating the said invention or any part thereof, or any 
combined locks and handles for traveling bags made in accordance 
therewith or like or similar to those which they heretofore made, 
and that the said defendants may be decreed to pay the profits un- 
lawfully obtained by them by reason of the aforesaid infringement 

and the damages thereby suffered by your orator and the 
8 costs of this suit, and that your orator may have such further 

relief or such other relief as to this honorable court shall séem 
meet and as shall be agreeable to equity. 

And forasmuch as youroratorcan have no adequate relief, except in 
this court, to the end, therefore, that the said defendants may, if they 
can, show why your orator should not have the relief hereby prayed, 
and may, upon their oath, according to their best and utmost knowl- 
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edge, remembrance, information, and belief, full, true, direct, and per- 
fect answers make tothe premises and to all the several matters herein- 
before stated and charged as fully and particularly as if severally 
and separately interrogated as to each and every of said matters, and 
may be compelled to account for and pay to your orator the profits 
by them acquired and the damages suffered by your orator from 
the aforesaid unlawful acts— 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the said defendants, Thomas B. Peddie, George B. Jenkin- 
son, and their and each of their servants, agents, attorneys, and 
workmen and each and every of them as is hereinbefore in that 
behalf prayed. 

May it please your honors to grant unto your orator the writ of 
subpcena issuing out of and under the seal of this honorable court, 
directed to the said defendants, Thomas B. Peddie and George B. 
Jenkinson, commanding them by a certain day and under a certain 
penalty to be and appear in this honorable court, then and there to 
answer the premises and to stand to and abide such order and de- 
cree as may be made against them. 

And your orator will ever pray, ete. 


WILLIAM ROEMER. 


BRIESEN & STEELE, 
Comp’t’s Sol’s. 
A. v. BRIESEN, Of Counsel. 


9 Unitep States oF AMERICA, \ 
Southern District of New York, 88 
City and County of New York, ) 


On this 30th day of June, 1884, before me personally appears Wil- 
liam Roemer, the above-named complainant, who, being by me first 
duly sworn, deposes and says that he has read the foregoing bill of 
complaint subscribed by him and knows the contents thereof, and 
the same is true of his own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters he 
believes it to be true. 


WILLIAM ROEMER. 


Subscribed and sworn to before me this 30th day of June, 1884. 
[ SEAL. | CHARLES G. M. THOMAS, 
Notary Public, Kings Co., N. Y. 
Certificate filed in N. Y. Co. 


(Endorsed :) United States circuit court, south. district of N. Y. 
William Roemer vs. Thomas B. Peddie etal. Billinequity. Briesen 
& Steele, complainant’s solicitors, 229 Broadway, New York. U.S. 
circuit court. Filed July 16,1884. Timothy Griffith, clerk. 
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10 Circuit Court of the United States for the Southern District 
of New York. 


WILLIAM ROEMER 
vs. 
Tuomas B. Peppir and Grorae B. JENKINSON. 


Sir: Please enter our appearance as solicitors for the above-named 
defendants in the above-entitled suit. 

Aug. 20th, 1884. 

Yours respectfully, 
BETTS, ATTERBURY & BETTS, 
120 Broadway, New York City. 

To Timothy Griffith, Esq., clerk of the U.S. C. c’t, south. dist. of 

New York. 


(Endorsed :) Circuit court of the United States, southern district of 
New York. Inequity. William Roemer v. Thomas B. Peddie and 
George B. Jenkinson. Notice of appearance. Betts, Atterbury & 
Betts, solicitors for defendant-, 120 Broadway, New York city. U.S. 
circuit court. Filed Aug. 30,1886. ‘Timothy Griffith, clerk. 

11 Circuit Court of the United States, Southern District of New 


York. 


WILLIAM ROEMER 
against >In Equity. 
Tuomas B. Peppie and Greorace B. JENKINSON. 


The answer of Thomas B. Peddie and George B. Jenkinson, respond- 
ents, to the bill of complaint exhibited against them by the above- 
named complainant, William Roemer. 


The respondents, now and at all times hereafter saving and reserv-. 
ing to themselves all and all manner of benefit of exception which 
may be had or taken to the manifold errors, uncertainties, imperfec- 
tions, and insufficiencies of the said bill of complaint, for answer 
thereto, or to so much as they are advised it is material or necessary 
to make answer to, answering, say: 

That upon information and belief alone they admit that letters 
patent of the United States were issued to persons of the name al- 
leged in this bill and at the date therein referred to for alleged 
invention therein referred to, but whether any of the provisions or 
requirements of law were duly or at all complied with they have no 
knowledge or information and cannot set forth, and leave the com- 
plainant to make such proof thereof as he may be advised. ; 

And the respondents, further answering, deny that they 

12 have ever at all in any way infringed upon the aforesaid let- 
ters patent, or that they are now infringing upon the same or 
intend so to do, either by making, using, or vending to others to be 
used or otherwise the said invention, as alleged in the bill of com- 
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plaint or otherwise, or that he bas made any profit therefrom or 
caused any damage to the complainant thereby. 

And the respondents, further answering, say that they are ad- 
vised, and therefore aver, that said letters patent and each and every 
part thereof are void and of no effect in law, because that the speci- 
fication accompanying the same is not in such full, clear, and exact 
terms as to enable any person skilled in the art to which it pertains 
or with which it is most nearly connected to practice the alleged 
invention, and because the said patentee did not therein give to the 
public the best and utmost of their knowledge as to the making and 
using said invention, and because that for the wy of deceiving 
the public the description and specification filed by the said pat- 
entee in the Patent Office were made to contain less than the whole 
truth relative to said invention or discovery or more than is neces- 
sary to produce the desired effect. 

And the respondents, further answering, say that said letters pat- 
ent and each and every part thereof are void and of no effect in law, 
because that he, the said William Roemer, surreptitiously and un- 
justly obtained the patent for that which was in fact invented by 
others who were using reasonable diligence in adapting and perfect- 
ing the same. 

And the respondents, further answering, say that they are in- 
formed and believe that the said letters patent and each and every 
part thereof are void and of no effect in law, because that the said 
alleged invention had been, prior to said alleged invention or dis- 
covery thereof, patented by the followi ing-named persons in and b 
the following: named patents: U.S. letters patent of Daniel Read, 
Oct. 22, 1872, No. 132,412; U.S. letters patent of William Simon, 
May 2, 1876, No. 177,020; U.S. reissued letters patent of William 

Simon, June 21, 1881, No. 9772; U. S. ae patent of Wil- 
13 liam Roemer, May 14, 1877, No. 190,907; U.S. letters patent 

of H. Willard, Dec. 20. 1870, No. 110,412: U.S. letters pat- 
ent for design of Crane and ‘1 “ough, Dec. 12, 1865; registration in 
Great Britain by Samuel Fisher, No. 293,537, August 14th, 1875, and 
No. 298,257, February 5, 1876. 

And the respondents, further answering, say that said letters pat- 
ent and each and every part thereof are void and of no effect in 
law, because that the said alleged invention described in the letters 
patent set forth in the complaint herein, or substantial and material 

arts thereof, had, prior to the alleged invention of said Roemer, 
ae described or shown in certain designs or patents or publications 
granted or registered in the Kingdom of Great Britain, and pub- 
lished at London, England, to wit, in the registration of Samuel 
Fisher, of London, No. 293 37, dated August 14, 1875, and No. 
298,257, dated Feb. 5, 1876. 

And the respondents, further answering, say that the said letters 
patent of William Roemer are void and of no effect, because that 
the things patented therein, or substantial or material parts thereof, 
had been sent into the United States by said Samuel Fisher, of Lon- 
don, and that traveling bags made in accordance with said publica- 
tions or patents of said Fisher had been, prior to said alleged inven- 
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tion, imported into this country, and that one Gustav Bernheim, of 
and at the city of New York and at London, England, and at New- 
ark, New Jersey, had prior knowledge and use of the alleged inven- 
tion of said Roemer at said places, respectively. 

And the respondents, further answering, say that, in view of said 
publications, importation, and prior knowledge and use, and in 
view of the other matters and things alleged in this answer and in- 
troduced in proof in this case, and in view of the true meaning and 
construction of the said letters patent of William Roemer mentioned 
in the bill, that there is and was no patentable invention exercised 
in making the thing patented by said Roemer in the letters patent 

aforesaid, and the defendants have not infringed upon thesame. | 
14 And the respondents, further answering, say that the said 

letters patent set forth in the bill and each and every part 
thereof are void and of no effect in law, because that the said alleged 
inventor, William Roemer, was not the original and first inventor 
or discoverer of any material or substantial part of the said alleged 
invention or discovery; but that the same, and every material and 
substantial part thereof, had been previously invented and used by 
and known to the following persons at the places set opposite their 
names, respectively, such persons now residing, to the best of the 
respondents’ knowledge and belief, at the places respectively spec- 
ified : 

Gustav Bernheim, of the city of New York, at the city of New 
York, and at London, England, and at Newark, New Jersey, and 
elsewhere. 

Samuel Fisher, of London, England, at London, England, and 
elsewhere. | 

George Havell, of Newark, New Jersey, at Newark, New Jersey, 
and New York city, and elsewhere. 

Isidore Levi, of Newark, New Jersey, at Newark, New Jersey, and 
New York city, and elsewhere. 

D. 5S. Hammond, of the city of New York, at the city of New York. 

Bernard Conlan & Co., of the city of Newark, New Jersey, at New- 
ark, New Jersey. 

Thomas B. Peddie and George B. Jenkinson, of Newark, New 
Jersey, at Newark, New Jersey. 

And the respondents, further answering, say that the said letters 
patent and each and every part thereof are void and of no effect in 
law, because that the said alleged invention, with the knowledge, 
acquiescence, and consent of said inventor and patentee, had been 
in public use and on sale in this country for more than two years 
before the said inventor’s and patentee’s application for a patent 
therefor, and that the same had been abandoned to the public by 


the said inventor and patentee. ’ 
And the respondents, further answering, say that in said 
15 suit brought in the district of New Jersey by this complain- 


ant against David Neumann and Carl Neumann, as set 
forth in the bill of complaint herein, that said defendants Neumann 
made no defense in sal suit and took no steps therein, except enter- 
ing their appearance, and that the decree therein was entered on de- 
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fault of said defendants; that said defendants Neumann have not 
ceased manufacturing locks such as those for the manufacture of 
which said suit was brought, but are openly and notoriously manu- 
facturing such locks without let, hindrance, or molestation on the 
part of the complainant herein. 

That this defendant was not a party to said suit nor interested 
therein in any way and is not enjoined by any decree therein. 

And the respondent denies that said letters patent or the alleged 
rights of the complainant have been ever at all acknowledged or 
acquiesced it [in]; but,on the contrary, that the said alleged invention 
has been - licly used in defiance and disregard of any alleged 
rights of the complainant. 

And these respondents, further answering, say that, as to all the 
allegations respecting the suit by this complainant against Edward 
Simon and Brothers, these respondents, except from said allegations, 
are not aware of any of the matters therein stated, except that there 
was such suit, and that it was decided in favor of the complainant 
upon some grounds unknown to this respondent, and that respond- 
ents were not a party to said suit and are not in any way bound by 
the proceedings or decision therein. 

And the respondents deny all and all manner of unlawful com- 
bination by the said bill charged, without this, that there is any 
other matter, cause, or thing in the said bill of complaint contained 
(material or necessary to make answer unto and not herein and 
hereby well and sufficiently answered, confessed, traversed, and 
avoided or denied) true, to the knowledge or belief of the respond- 
ents; all which matters and things the respondents are ready and 
willing to aver, maintain, and prove as this honorable court shall 

direct, and humbly pray to be hence dismissed with their 
16 reasonable costs and charges in this behalf most wrongfully 
sustained. 


THOS. B. PEDDIE. 


GEO. B. JENKINSON. 
BETTS, ATTERBURY & BETTS, : 
Respondents’ Solicitors. 
— ~——, Of Counsel. 


Unrtrep States or AMERICA, as 
District of New Jersey, County of Essex, "te 


On this 24th day of October, 1884, before me came George B. Jen- 
kinson, the above-named respondent, and, being by me duly sworn, 
did for himself depose and say that he had read the foregoing, and 
that the same is true, of his own knowledge, except as to those mat- 
ters therein stated to be on information and belief, and as to those 
matters he believes it to be true. 

GEO. B. JENKINSON. 


Subseribed and sworn to before me this 24th day of October, 
1884. 
[L. 8. ] : EDWIN A. RAYNER, 
Notary Public. 
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(Endorsed:) Circuit court of the United States, southern district 
of New York. William Roemer vs. Thomas B. Peddie & George B. 
Jenkinson. Answer. Betts, Atterbury & Betts, respondents’ solic- 
itors, 120 B’dway, N. Y. city. U.S. cireuit court. Filed Oct. 28, 
1884. ‘Timothy Griffith, clerk. 


17 Circuit Court of the United States for the Southern District 
of New York. 


WILLIAM RoEMER 
v8. In Equity. 
Tuomas B. Peppigz and Grorce B. JENKINSON. 


The replication of William Roemer, complainant, to the answer of 
Thomas B. Peddie and George B. Jenkinson, defendants. 


This repliant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which mav be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufficient in law to be answered unto, and that the said answer 
of the said defendants is uncertain, untrue, and insufficient to be 
replied unto by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 

in law to be replied unto, confessed or avoided, traversed or 
18 denied, is true; all which matters and things this repliant is 
and will be ready to aver, maintain, and prove as this honor- 
able court shall direct, and humbly prays as in and by his said bill 
he has already prayed. 
(S’g’d) BRIESEN & STEELE, 
Solicitors for Complainant. 


(Endorsed:) United States circuit court, south. district of New 
York. In equity. William Roemer vs. Thomas B. Peddie & al. 
Replication. Briesen & Steele, solicitors for complainant, No. 229 
Broadway, New York, N. Y. 


(File-mark:) U. S. circuit court. Filed Nov. 6, 1884. Timothy 
Griffith, clerk. 
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19 United States Circuit Court, Southern District of New York. 


WiLi1AM Roemer, Complainant, 
v8. 
Tuomas B. Peppige and Grorce B. Jenkinson, De- In Equity. 
fendants. 


Testimony taken in above case, under the 67th rule in equity and 
the United States statutes in such cases made and provided, before 
Sam’! R. Betts, United States com missioner, by consent of counsel, 


New York, January 28, 1885. 
Met pursuant to notice. 
Present: A. v. Briesen, Esq., of counsel for complainant, and J. 
E. H. Hyde, Esq., of counsel for defendants. 


Jacop LIMBACHER, a witness called on bebalf of complainant, and 
having been first duly sworn, depOses and says: 


My name is Jacob Limbacher; my age is thirty-five years; I re- 
side at No. 458 Fifteenth avenue, Newark, N. J.; | am a wagon 
builder by occupation. 

Q. 1. Please look at the satchel I now show you, and state what 
you know about it, if anything. : 

A. On the 10th of June, 1884, I bought this satchel at Mr. 
20 Peddie’s store, No. 77 Chambers street, New York city, at the 
prs of $1.50, and handed tlie satchel to Mr. Roemer. 


(Counsel for complainant offers the said satchel in evidence and 
the same is marked “ Complainant’s Exhibit Peddie Satchel,” S. R. 
B., U.S. com’r, January 28, 1885.) 


(Objected to on the ground that no proof that the said exhibit 
was purchased of the defendants in this case has been given, and it 
is therefore irrelevant and immaterial.) 


Q. 2. Did you get a receipt for the money at the time you bought 
that satchel ? 
A. Yes; I gota receipt; I now produce it. 


(Complainant’s counsel offers said a in evidence, and it js 
marked “Complainant’s Exhibit Peddie Receipt,” S. R. B., U, §. 
com’r, January 28, 1885.) 

Direct closed. 


Cross-Q. 3. How do you know that this is the same satchel that 
you bought from Mr. Peddie on June 10, 1884? 

A. Because I wrote my name in there; there’s my name in there, 
inside the bottom. 


Cross-examination closed. 
Examination closed. 
JACOB LIMBACHER. 


‘ 
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Subscribed and sworn to before me this 28th day of January, 


1885. 
SAM’L R. BETTS, 
U. 8. Com’r, 8. D. of N. Y. 
21 Complainant’s counsel offers in evidence a printed Patent 


Office copy of U:S. letters patent granted to William Roemer, 
of Newark, N. J., for “improvement in combined lock and handle 
for traveling bags,” No. 195,233, dated September 18, 1877, and it 
is stipulated that the same may be used and considered as a duly 
certified copy of the drawing and specification of said letters patent, 
subject to any objections which might be taken to such certified 
copy. 

Also printed copy of the pleadings and proofs for both sides in 
the suit entitled William Roemer vs. Edward Simon, in the United 
States circuit court for the southern district of New York, and it is 
stipulated that the same be considered as though duly certified, but 
any objection to the whole or any part thereof on any ground, ex- 
| cept want of certification, is specially reserved to defendant’s coun- 
| sel ; the said record is further subject to correction by the original 
| record. , 

The said record is in two volumes, and the same are, respectively, 
marked “ Complainant’s Record ” and “ Defendants’ Record,” Roemer 
vs. Simon, S. R. B., United States commissioner, January 28, 1885. 


snensieeemntiaaniaagipneesite 


Adjourned to February 5th, 1885, at 11 a. m. 


ta i 


| 22 New. York, February 5, 1885—11 a. m. 
| Met pursuant to adjournment. 
Present: A. v. Briesen, for complainant. 


| WILLIAM ROEMER, a witness called on behalf of complainant, and 
H| having been first duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is William Roemer; my age is forty-seven years ; I 
reside at Newark, New Jersey ; I am the complainant in this cause ; 
I am a manufacturer of traveling bags, frames, trimmings, &c. 


(Counsel for complainant states that he waited until 12.45 o’clock 
for a representative of the defense, and, no one appearing, he re- 4 


quests the officer to adjourn this examination to some other day and . 
to notify the defendants’ counsel of the adjournment, so that if the 4 
absence of defendants’ counsel from this examination was inten- 
tional this will appear.) 

The examination is accordingly adjourned to February 12, 1885, ’ 


%, 


at 11 a. m. 


=" 


WILLIAM ROEMER VS. THOMAS B. PEDDIE ET AL. 13 


“ COMPLAINANT'S Exursit Peppie Recerpt.” SS. R.B., U. 8S. Com’r. 
January 28, 1885. 


U.8.C.C., 8. D. of N. Y. 


RoeMER v. Peppie et al. 


* New York, June 10, 1884. 
M. Gash bought of T. B. Peddie & Co., 77 Chambers street, 3d 
door west of Broadway, manufacturers of trunks, traveling bags, 
ladies’ satchels, &c. 


Factory, Newark, N. J. 
P. O. box 98. 
Terms, cash. No allowance for exchange. 


A eh: Ce ee os ces scitle ne danduciss salen cous OF OO 


Received payment, June 10, 1884. 
T. B. PEDDIE & CO., 
Per J. SPRING. 


23 FesprRuARY 12, 1885—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


OLIverR DRAKE, a witness called on the part of complainant, and 
having been first duly sworn, testified as follows: 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is Oliver Drake; age, 56 years, this month ; resi- 
dence, Newark, N. J.; and occupation, solicitor of patents and 
24 expert in patent eauses. I have spent the last 20 years en- 
tirely in the practice of my profession, in examining into 
mechanical and patented structures, and have testified in a large 
number of cases as an expert, and especially in cases in which 
trunk catches and traveling-bag catches and locks were involved. 

Q. 2. Have you read and do you understand complainant’s 
patent in suit, being numbered 195,233, and dated September 18, 
1877? 

A. I have, and I think I understand the same. 

Q. 3. Did you or not testify, as expert witness on behalf of the 
complainant in the suit entitled William Roemer against Edward 
Simon and others, in the United States circuit court for the south- 
ern district of New York, and is your testimony in that suit con- 
tained on pages 136 to 155 of the “ Complainant’s Record, Roemer 
vs. Simon?” 

A. I find upon examining the printed record in the case referred 
to that such is the fact, and I have a recollection of the same. 

Q. 4. Have you also examined the file-wrapper of the Roemer 
patent in suit, which is contained on printed pages 287 to 298 of 
“ Defer lant’s Record, Roemer vs. Simon,” and likewise the Simon 
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patent No. 177,020, which is referred to in said file-wrapper and 
printed on pages 243 to 245 of the “ Defendant's Record, Roemer vs. 
Simon?” 

A. I have examined and think I understand the same. 

Q. 5. Will you now please compare Complainant’s Exhibit Ped- 
die Satchel with the complainant’s patent insuit (195, 233) and state 
whether or not the same contains the invention which is shown 
and described in said patent and pointed out in the claim thereof? 
In giving your answer you may refer, if you choose, to the two 
models which are now handed you and which are marked, respect- 
ively, “Complainant’s Exhibit Model No. 1” and “ Complainant’s 
Exhibit Model No. 2,” and also to the opinion of his honor Judge 
Wheeler rendered in said suit of Roemer vs. Simon, of which a copy 
is now before you. 


(Said models, referred to in the question, are offered in evi- 

25 dence and marked “ Complainant’s Exhibit Model No. 1,” 

S. R. B., U. S.com’r, Feb. 12, 1885. and “ Complainant’s 
Exhibit Model No. 2,” 8S. R. B., U. 8S. com’r, Feb. 12, 1885.) 


A. I have examined and compared “ Complainant’s Exhibit Ped- 
die Satchel ” with complainant’s patent in suit, and am of the opin- 
ion that the said Peddie lock contains the invention described and 
claimed in said patent. I find, upon examination of “Complainant’s 
Exhibit Model No. 1,” that it shows the state of the art prior to the 
invention described in complainant’s patent in suit, No. 195,233. 
Said model represents substantially what is described and shown in 
Simon patent No. 177,020, to wit, a flat plate attached to the bot- 
tom of the lock case and extending beyond the ends of said lock 
case, and bent at each end so as to form recesses or grooves for the 
reception of the handle rings. I observe that this plate subserves 
no other purpose, so far as | can discern, but for the attachment of 
the handle rings. Complainant’s patent in suit shows notches cut 
in the sides of a box-shaped structure (forming the lock case) near 
the ends for the reception of the handle rings, thereby enabling the 
flat plate shown in the said Simon patent and in Complainant’s 
Exhibit Model No. 1 to be dispensed with. The formation of these 
notches, a, as they are lettered in the patent, in the sides of the box- 
shaped structure, as shown in said patent, leaves the structure very 
stiff and strong at the ends and enables the inventor to produce a 
comparatively inexpensive and at the same time strong and rich 
looking lock and handle supports. Upon examination of Peddie 
lock I find the same box-shaped structure substantially and the 
same notchescut in thesides thereof, neartheends. Theonly variation 
that I can discover between said Peddie lock and the device described 
and shown in the Roemer patent in suit is that the said box-shaped 
structure, composing the Peddie lock and handle supports, is made 
in two parts. This difference, however, seems to me to be entirely 
immaterial and to bea mere question of taste, to give a greater 

depth to the structure and make it more massive in appear- 
26 ance. The ends of the bottom portion of the structure, which 
project beyond the ends of the top portion, subserve no other 


( 
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purpose than to receive and support the handle rings. The con- 
struction and result of the notches at the ends are precisely the 
same as those in the Roemer patent in suit. I find substantially 
the same form of construction also embodied in “Complainant’s Ex. 
Model No.2.” This is substantially the view taken, as I understand 
it, by his honor Judge Wheeler in the opinion rendered in said 
suit of Roemer vs. Simon, to which my attention has been directed. 

Q. 6. State whether, in your opinion, any, and, if so, what, substan- 
tial difference exists (for the purpose of comparison with the inven- 
tion of Mr. Roemer) between a two-part lock which has the locking 
mechanism in its lower chamber, like “ Ex. Model No. 2,” and a 
two-part lock which has the locking mechanism in the upper cham- 
ber, like the Peddie lock, and whether, in your opinion, if the one 
style of lock, the Peddie lock, is disclaimed in complainant's patent, 
as the defense contends it is, any invention is shown in the other 
style of lock. 

A. I am unable to discover any difference or to discover any 
language in the patent which can be construed as a disclaimer in 
favor of either of the structures (Complainant’s Ex. Model No. 2 or 
Peddie’s lock). If such a disclaimer were embodied in the Roemer 
yatent, with reference to such a structure as is shown in the Peddie 
Led there would, in my judgment, be no invention embraced in 
“Complainant’s Ex. Model No. 2.” 


Direct closed. 


Cross-examination: 


Cross-Q. 7. In your opinion, is the operation and construction of 
the four locks, “Complainant’s Ex. Kupper Frame and Lock,” “Com- 
plainant’s Ex. Headley Satchel,” “Complainant’s Ex. Peddie 
Satchel,” “Complainant’s Ex. Jenkinson Frame and Lock,” the 
same ? 


(Objected to as not cross-examination.) 


A. They are the same in construction and operation; there is a 
trifling variation in design only. 
27 Cross-Q 8. And that variation is an immaterial one, in 
your opinion, is it not? 
(Same objection.) 


A. Entirely so. 

Cross-Q. 9. And what you have said about the “ Ex. Neumann 
Lock” and the comparisons which were made in regard to that 
lock apply equally, do they not, to the other three exhibits specified 
in the seventh cross-question ? 


(Same objection.) 


A. They do. 

Cross-Q. 10. You have said that the “ Complainant’s Ex. Model No. 
1” represents the state of the art at the time that Mr. Roemer made the 
invention described in his patent No. 195,233. Then you consider 
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that that model shows a lock and bottom plate which are not cov- 
ered by that patent of Mr. Roemer’s, do you not? 

A. Yes, sir. That seems also to have been the view taken of the 
matter by the Patent Office officials, as the Simon patent and de- 
vice, which is substantially the same as “ Complainant’s Ex. Model 
No. 1,” were before them when the Roemer patent in suit was granted. 

Cross-Q. 11. And that is your opinion also, is it not? 

A. Yes, sir; I have so stated. 

Cross-Q. 12. Does not “ Complainant’s Exhibit Model No.1” con- 
sist of two things, a lock-box and a lock-plate ? 

A. As I understand your question and the fact, there are two 
things, but the plate which you term the lock-plate really forms no 
part of the lock proper in “ Complainant’s Exhibit Model No. 1; 
that is to say, that plate could be dispensed with entirely without 
affecting the operation of the lock at all. This plate subserves no 
other purpose than to support the handle rings that I can discover ; 
but more than this, this plate, considered as a support for the han- 
dies, required more fastenings in order to make it effective than does 
the device shown in the Roemer patent in suit; it is destitute of that 
quality which seems to me to impart value to the Roemer inven- 

tion, namely, strength and rigidity, as weil as a massive ap- 
28 pearance at the points where the handle rings enter, and 

which cannot be obtained except by the construction and ar- 
rangement shown substantially in the Roemer patent in suit, and 
unless by the use of a very heavy plate, which would be manifestly 
objectionable. Roemer, by his construction, is enabled to use very 
thin metal and at the same time obtain the results which I have 
named, to wit, strength, rigidity, and a massive appearance. 

Cross-Q. 13. Does not “Complainant’s Exhibit Model No.1” con- 
sist of a lock-box and an extended bottom plate upon which the 
— box rests and to which it is secured? 

. The model speaks for itself. There certainly is a plate to 
which the lock case is secured. 


(Answer objected to as not responsive, and question repeated.) 


Cross-Q. 14. Question 13 repeated. 

A. It does, as [ have already stated. 

Cross-Q. 15. And those two things, namely,a lock-box and an ex- 
tended bottom plate, to which it is secured and to which the handle 
rings are fastened, are shown in the patent of William Simon of 
May 2d, 1876, No. 177,020, are they not? 

A. Yes, sir. 

Cross-Q. 16. I notice tbat in “ Complainant’s Exhibit Model No. 
1” there has been placed a little intermediate plate between the 
locking mechanism and the extended bottom plate; that small, in- 
termediate plate is not shown or described in the Simon patent No. 
177,020, is it? And I call your attention particularly to the follow- 
ing words of the specification : “Small a represents the lock-plate j, 
which, instead of being made just long enough to receive the lock 
c alone, as is usual, is here made long enough to receive the lock 
fastening d and the ring loops e, all together.” 


~~ 
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A. There is no mention made of such a plate, nor is such plate 
shown, that I can discover; nor does it appear to be of any impor- 
tance, as the paragraph immediately succeeding that froin which the 
quotation was made in the question read as follows: “The lock 
fastening and ring loops may be of any construction desired, as they 
form no part of this invention.” 
29 Cross-Q. 17. And is it not your opinion that the words of 
the specification of the Simon patent which I quoted in the 
16th cross-question show that it was Mr. Simon’s intention to make 
his extended bottom plate take the place of and be used for such a 
small plate as is shown between the lock-box and the extended plate 
in “ Complainant’s Model No. 1?” 

A. Iam unable to come to such a conclusion in view of the quo- 
tation which I made in my answer, though such may have been his 
intention. Hesays in the specification that his invention “ consists, 
first, in placing the lock, fastening, and ring-loops all upon a single 
plate, and thereby dispensing with so many different fastenings; 
second, in the manner of striking up the lock-plate so as to form 
recesses to receive the ring-loops,” &c. 

Cross-Q. 18. Is there any function performed by the small plate 
shown in “Complainant’s Exhibit Model No.1” which cannot be 
performed by the extended bottom plate of that model? 

A. Yes, sir; I think there is; 1 think the small plate serves to 
hold the locking mechanism in position and so that the locks may 
be handled and worked upon without injury, whereas if the ex- 
tended bottom plate, as it is called, alone were fastened to the case 
it could not well be handled without serious liability of bending the 
extended ends of said plate, though such long plate would, if so 
fastened, perform the function of the small bottom plate, so far as I 


' can see, though I’m not at all certain about that, as the ends of the 


small plate referred to are bent inward toward the top of the case 
and seem to form an abutment for the spring. 


Adjourned to February 16, at 11 a. m. 


FEBRUARY 16—11 a. m. 
Present : Counsel for complainant. 
In accordance with a written request received from counsel for 
defendant, an adjournment is taken to Thursday, February 19, at 
ll am. 


30 Tuaurspay, February 19—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of the witness, OLtver DRAKE, is continued 
by Mr. Hype: 


Cross-Q. 19. Do you wish it to be finally understood as your opin- 
ion that, notwithstanding the use of the words in the specification 
of the Simon patent No. 177,020,“ a be ag erp the lock plate, which 
instead of being made just long enough to receive the lock ¢ alone, 
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as is usual, is here made long enough to receive the lock fastening 
d and the ring loops e all together ?” Mr. Simon contem plated the 
use of two plates, one long one and one short one, asin “ Complain- 
our Exhibit Model No. 1.” 

. There is nothing in the drawing to indicate that he intended 
a use any other bottom plate than the one shown, the long one, but 
I am clearly of the opinion that he did not contemplate the exclu- 
sion of such a plate as the short plate in “ Complainant's Exhibit 
Model No. 1.” 

Cross-Q. 20. “. the short intermediate plate in “Complainant's 
Exhibit Model No. 1” were omitted would not the rest of the 
structure, in your opinion, be such a lock with extended bottom 
plate as Mr. Simon describes in that patent? 

A. Yes, sir; it would. 

Cross-Q. 21. Now, with the exception of the form of the bottom 
plate and form of ring loops in the “ Complainant’s Exhibit Peddie 
Satchel,” what is the difference, in your opinion, between that lock 
and “ Complainant’s Exhibit Model No.1” with the small inter- 
mediate plate omitted ? 

A. Replying directly to your question as it is put, the difference 
between the two is that in “Complainant’s Exhibit Model No. 1” 
the grooves*for receiving the handle rings or other devices are 
formed by bending the bottom plate into the required shape, and in 

Exhibit Peddie Satchel they are formed by cutting notches in 
ol the vertical sides of the box-shaped structure forming the 
bottom plate. 

Cross-Q. 22. Then, except the form of ring loops and the form of 
bottom plate in those two structures, there is no other difference, is 
there ? 

A. No other material difference, except in the results obtained by 
the difference in the structures of the two—what counsel terms bot- 
tom plates. 

Cross-Q. 23. It is a very old device, is it not, to strengthen a plate 
by giving it a flange or angle at its edge? 

A. The method of strengthening thin sheet metal by so bending 
the edges in itself is not new, of course. 
in the under side of the plate of “ E chibit Peddie Satchel ” as there 
is in the “ Complainant’s Exhibit Model No. 2,” is there? 

A. Not exact ily the same. The locking mechanism in the Peddie 
lock is contained in the upper section of the structure, but portions 
of the locking mechanism are attached to the lower section of the 
structure, or what has been termed the bottom plate, while in “ Com- 
plainant’s Exhibit No. 2” a part of the locking mechanism is con- 
tained in the lower section of the structure. 

Cross-Q. 25. Do you consider that the Roemer patent in suit, No. 
195,233, claims the form of ring ‘oop to retain the handle rings in- 
dependently of the place where they are put, namely, the lock case? 

A. It may be beyond my province to answer or decide that ques- 
tion ; it seems to me to involve a question of law. 

Cross- Q. 26. In your opinion, is the device described in the claim 
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of the Roemer patent in suit a lock case having the notched ends 
specified or is it the form of ring loop described independently of 
wherever such ring loop may be placed ? 

A. In my judgment, the Roemer patent in suit describes in the 
specification and claim the notehed sides near the ends of the lock 
case substantially the same as those shown in the structures “ Com- 
plainant’s Model No. 2” and in“ Exhibit Peddie Satchel,” to which 

iny attention has been called, and although the lock shown 
32 in the said Roemer patent in suit is a structure having an 

upper and lower section substantially like “Complainant's 
Exhibit Model No. 2” and “ Peddie Satchel,” that fact does nut 
seem to me to be material nor does it seem to me to be material 
whether the locking mechanism is in whole or in part contained in 
the upper or lower section. 

Cross-Q. 27. Then, if I understand you, it is your opinion that it 
is immaterial whether the form of ring loop described in the Roe- 
mer patent is contained in the lock-case (or the part containing the 
locking mechanism) or the plate upon which the beaki-euae is placed; . 
is that correct? 

A. Yes, sir. 

Cross-Q. 28. And both such structures would be equally, in your 
opinion, the device described and claimed in the Roemer patent in 
suit ; is that so? 

A. Yes, sir; having in view the “Complainant’s Exhibit Model 
No. 2” and the “ Peddie Satchel.” 

Cross-Q. 29. What importance, if any, do you attach to. the words 
of the Roemer specification, ‘“ This invention relates to a new con- 
struction of lock-case for traveling bags, satchels, and the like, 
whereby the same is made * * * to dispense with an extended 
bottom plate;” and would a structure having such extended bot- 
tom plate be the structure described and claimed by Mr. Roemer 
in your opinion ? 

A. That would depend entirely upon the prior state of the art, or 
to what Mr. Roemer understood to be the prior state of the art, and 
meant by the words “ extended bottom plate.” A structure having 
the extended bottom plate, to which he referred—such a one as is 
shown in “Complainant’s Exhibit Model No. 1” or in the “ Simon 
Patent No. 177,020” would not be the structure described and 
claimed by Mr. Roemer, in my opinion. 

Cross-Q. 30. Then if the form of ring loop shown in the Roemer 
patent in suit was made in the extended bottom plate of the “ Simon 
Patent No. 177,020,” that would not be the structure described and 
claimed in the Roemer patent in suit, would it? 


.(Objected to as not cross-examination.) 


A. The ring loop shown in the Roemer patent could not 

33 be put in the bottom plate shown in the Simon patent; but 
if the bottom plate in the Simon patent were struck up in 

the form shown in the “ Ex. Peddie Satchel” and the notches cut 
in the side in the same way it would be, in my judgment, substan- 
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tially the same structure that is described in the Roemer patent in 
suit. | 

Cross-Q. 31. And is that what you think has been done in the case 
of “ Complainant’s Ex. Peddie Satchel ?” 

A. Yes, sir; that is the way I view it. 

Cross-Q. 32. And that is why you think the “Complainant’s Ex. 
Peddie Satchel” is an infringement of the Roemer patent in suit, is 
it not? 

A. Yes, sir. 

Cross- Q. 33. Have you read the decision of Judge Wheeler in the 
case of William Roemer vs. Peddie et al., and the same complainant 
vs. David Neumann, and one other case, on the motion for a prelimn- 
inary injunction in those e: ases, two of said cases being two of those 
in which you are now giving your testimony ? 

(Objected to as not cross-examination, and also as no opinion with 
the title given appears to exist.) 


A. Iam notsure that I have read it at the present moment; I 
may have done so. 

Cross-Q. 34. I now read you a copy of such decision, which is in 
the following words : 


“ United States Circuit Court, Southern District of New York. 


WILLIAM ROEMER ) 
vs. | In Equity. 
Davip NEuMANN and Two Other Cases. J 


The patent of the orator, No. 195,233, is for a lock-case 4or 

34 traveling bags, with notches in its perpendicular sides for the 

handle rings (Roemer vs. Simon, 20 Fed. Rep., 197). The 

lock-cases alleged to infringe do not have notches in these sides for 

the handle rings. The notches are in the sides of an extended 

struck-up bottom plate, which the patent does not cover, but ex- 
cludes. 


Motion for preliminary injunction denied. 


HOYT H. WHEELER.” 


Please state whether or not you agree with Judge Wheeler in that 
opinion. 

(Objected to on same grounds, and the witness is requested not to 
answer the question in his capacity as complainant’s witness.) 


A. I could not answer that question with any satisfaction to myself 
without knowing precisely the nature of the evidence which his 
honor Judge Wheeler had before him and listening to the argu- 
ments which were made at the hearing. I do not think, therefore, 
it would be fair for me to say that I could not agree with him in 
the circumstances in which I am now placed. I would not dare to 
say that my opinion might not be modified or that it might. 


Cross-examination closed. 


% 
; 


WILLIAM ROEMER VS. THOMAS B. PEDDIE ET AL. 21 


Redirect examination : 


Redirect Q. 35. What did you understand by cross-question 9 and 
he reference therein to “ Ex. Neumann Lock,” when no such ex- 
hibit appears to have been before you ? 

A. I have no retollection now in respect to the exhibit referred to. 

Redirect Q. 36. At the time that question 9 was asked you did 
defendant’s counsel hand you that model, which is marked “ Ex. 
Neumann Lock?” 


(Objected to, as the witness has just said he did not remember 
anything about it.) 


Question withdrawn in view of objection. 


35 Counsel for defendants states that he did not hand said 
exhibit to the witness at that time or any other time. 

(Counsel for complainant calls the attention of the court to the 
defendant’s counsel’s objection to redirect question 36 and to the 
above assertion of defendants’ counsel, and protests against defend- 
ant’s counsel answering a question which he is unwilling to have 
witness, who is under oath, answer.) 

(Defendant’s counsel states that the words “ Neumann lock” 
occur in Q. 9 by a verbal mistake either on his part or on the part 
of the examiner; that the word should have been “ Jenkinson lock,” 
as sufficiently appears by the preceding questions and the witness’ 
testimony, and asked leave of complainant’s counsel to correct said 
error on the record, which was refused.) ? 

(Counsel for complainant replies that he was not present when Q. 
9 was asked or answered, and that the request for the so-called cor- 
rection was not made until after Q. 35 had been put on the record, 
and that complainant’s counsel is not able, in the absence of any 
certificate from the examiner, to say whether the record is wrong or 
correct. ) 


Redirect Q. 37. Referring to your answer to cross-Q. 17, in which 
you speak of a lock, please look at the model now shown you and 
state whether that is or not a lock of the kind referred to in that 
answer. 

A. I do not think it is, as I understood your question, if you take 
the lock and the bottom plate together; but the lock separate and 
distinct from the bottom plate is substantially the same kind of a 
lock. : 


(Counsel for complainant offers in evidence the model referred to 
in the last preceding question and answer, and the same is marked 
‘Complainant’s Exhibit Model No. 3,” 8. R. B., U. 8. commissioner, 
February 19, 1885.) 


Redirect Q. 38. Then do I understand you also that in your 
opinion Simon’s invention consisted in placing such a lock as “ Ex- 
hibit Model No. 3” upon a plate like the bottom plate of “ model 
No. 1?” 

,. A. Yes, sir; that is what he describes as his invention. 
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Redirect Q. 39. Would, in your opinion, if you wholly 
threw away the lower plate of model No. 3, an operative lock 

remain or even an operative lock case? 

A. I think it is very doubtful. 

Redirect Q. 40. What is a lock case, in your opinion ? 

A. It is a case for the reception of the locking mechanism, and 
which the same operates, or at least partly so, as it seems to me. 

Redirect Q. 41. Is it or not also a case or receptacle which con- 
tains and supports the whole locking mechanism ? 


(Objected to as leading.) 


A. If I understand your question I have not so regarded it; here- 
tofore [ have looked upon “Complainant’s Exhibit Model No. 2, 
for instance, as embodying a lock case in two sections, upper rand 
lower, and the same way in “ Exhibit Peddie Satchel,” and yet in a 
certain sense the section or portion which contains and supports the’ 
locking mechanism may also be fitly termed the lock case. 

Redirect Q. 42. You have apparently misunderstood my ques- 
tion ; I don’t care of how many parts the lock case is made so long 
as it is a lock case, and I only ‘ask to know whether a lock case, in 
order to be one, must not contain and support the locking mechan- 
ism ? 


(Same objection.) 


A. Yes, sir; you are right; that is the idea. 

Redirect Q. 43. If the lower plate of model No. 3 supports part of 
the locking mechanism, is it not part of the 'ock case; or, in other 
words, if you threw away that lower plate entirely, with all that it 
carries, would what remains be a lock case, in your opinion ? 


(Same objection.) 


A. In that view of the case it would not. 

Redirect Q. 44. In that view of the case tell me what constitutes 
the lock case in “ Exhibit Peddie Satchel.” 

\. The upper and lower portions, as I have already testified in 

several instances. This lower portion in “ Exhibit Peddie 
37 Satchel,” which contains the notches in its vertical sides, has 

been termed a bottom plate, an “extended bottom plate,” 
the “ lower section,” &c. I apprehend that these different terms are 
not material; at least they do not seem so to me. 

Redirect Q. 45. I do not quite understand your answers to eross- 
Q. 31 and 32; if said answers are to intimate that the lower part of 
the Peddie lock is not part of the lock case, in the same sense as the 
lower part of model No. 1 is not part of the lock case, please explain 
your view more fully. 

A. I have not intended to be so understood, nor am I aware that 
I have made any statement from which such a conclusion can be 


fairly drawn. 
OLIVER DRAKE. 
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Subscribed and sworn to before me this 19th day of February, 
1885. 
SAMUEL R. BETTS, 
United States Com’r, South. Dist. of N. Y. 


The times for the respective parties herein to take testimony is 
hereby extended by consent one week for each. 
Adjourned to Wednesday, February 25th, at 1 p. m. 


Wepnespay, Feb. 25—1 p. m. 
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Met pursuant to adjournment. 
Present: A. v. Briesen, of counsel for compl’t. 


The examination of Witt1Am Roemer is continued by complain- 
ant’s counsel: 


Q. 5. Have you manufactured locks in accordance with the pat- 
ent in suit; if so, about to what extent? 

A. I have manufactured them and used them on most all of the 
bags I have sold, and have sold them on frames and off the frames 
tothe trade. I suppose I have made over ten thousand dozens alto- 
gether. 

Q. 6. Will you please name some of the more prominent 
38 persons and firms in the trade to whom you have sold these 
patented locks ? 

A. I have sold them to Richard C. Jenkinson, T. B. Peddie & Co., 
William O. Headley & Son, Edgar Farmer & Co., D. 5S. Hammond, 
William Heller, J. Koch, and others. The locks sold to William O. 
Headley & Son were by that firm charged to Charles Ktipper, who 
ut them onto the frames, and sold the frame and lock again to 
Villiam O. Headley & Son. 

Q. 7. At how early a date did you sell these patented locks to the 
parties named in the last answer ? 

A. All in the first part of 1878. 

Q. 8. You are the same party who is mentioned as complainant 
in the records of the suit entitled Roemer vs. Simon, which records 
are here in evidence ? 

A. I am. 

Q. 9. After the said suit had been decided in your favor did you 
or not notify the defendant in this suit to stop infringing your pat- 
ent, and advise him of that decision? 

A. I did; I sent them all a copy of the opinion, and requested 
them to cease from all further infringement. 

Q. 10. What reply, if any, was made by the defendant? 

A. This circular, which I now show, was sent to the trade all over 
the country by the five parties whose names appear on the bottom. 


Said circular is offered in evidence by counsel for complainant 
and marked “Complainant’s Exhibit Defendant's Circular,” S. R. 
B., U. 8. com’r, February 25, 1885. 

Direct examination closed. 

Examination closed. 


ee WILLIAM ROEMER. 
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Subscribed and sworn to before me this 25th day of Februar) 
1885. 
SAMUEL R. BETTS, 
U. 8S. Com’r, S. D. of N. Y. 


(Complainant rests his case.) 


39 United States Circuit Court, District of New Jersey. 
WILLIAM RoEMER 


v8. 
RIcHARD C. JENKINSON. 


Testimony taken in rebuttal, pursuant to the 67th rule in equity, as 
amended, before Sam’! R. Betts, United States commissioner, an 
the part of complainant. 


229 Broapway, New York, Oct. 29, 1885—11 a. m. t 


Met pursuant to notice hereto annexed. 
Present: A. v. Briesen, Esq., of counsel for complainant, and J. 
E. Hindon Hyde, Esq., of counsel for defendant. 


CuarvLes M.THEBERATH, a witness called on behalf of complain- 
ant in rebuttal, and having been duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Charles M. Theberath; I reside in Newark, New 
Jersey, corner Clinton and Fifth avenue; my place of business is 
No. 10 and 12 Ward street; I am 48 years old; | am a manufact- 
urer of saddlery hardware. 3 

Q. 2. For how long a time have you devoted yourself to mechan- 
ical pursuits? Y 

A. Since the year 1864; I established my present business 

then. 
40 Q. 3. State whether in your business the goods produced | 
are mostly of metal and leather. 

A. About three-fourths contain metal alone; about one-fourth 
contain metal and leather combined. 

Q. 4. Have you any interest, directly or indirectly, in questions a 
touching locks for traveling bags, satchels, and the like? 

A. None whatever; it is entirely out of my line of business. 

Q. 5. Please look at the lock on “ Complainant’s Exhibit Peddie 
Satchel,” and state whether the lower part thereof—I mean the long ; 
portion which has the notches in the ends—is, in your — as a | 
mechanic, part of the lock case or an extended bottom plate. | 


(Objected to as incompetent on the ground that the witness has 
declared that locks are entirely out of his line of business.) 


i 


A. It is in my opinion part of the lock case. 

Q. 6. Please state why it is not, in your opinion, a bottom plate. 

A. I would consider a plate a piece of metal with a plane surface 
top and bottom ; this is a piece of metal struck up in a die in such 
a manner that it forms a box in itself by the four flanges it pro- 
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duces on each side and each end of that piece of metal, and could, 
in my opinion, be used as a lock itself if there is room enough to 
place the movements, which are inside of a lock, between the two 
flanges, and if there is not room enough the flanges could easily 
enough be made high enough to admit the introduction of such move- 
ments which are necessary in a lock. 

Q. 7. State whether, in your opinion, the said lower part of the 
Jenkinson lock is part of the lock case, although none of the lock 
mechanism is visible on its under side. 

A. It seems to me to be a part of it, as it has to be fastened to it; 
it has to be fastened to this lower portion. 

Q. 8. You mean part of the lock mechanism is fastened to the 
lower portion of the case—is that it? 


(Objected to as leading.) 
A. That’s it; that’s just what I see in this case. 
Direct examination closed. 

41 Cross-examination: 


Cross-Q. 9. Do you consider yourself an expert in locks for travel- 
ing bags and satchels? 

A. I do not. 

Cross-Q. 10. Are you familiar with the different kinds of locks 
used on bags and satchels? 

A. I have often examined locks and saw them on bags. They being 
made of metal drew my attention to it more or less. 

Cross-Q. 11. But would you say that you have a familiarity with 
the various kinds and styles of locks used on traveling bags and 
satchels? 


Counsel for complainant asks whether by “various” counsel 
means all the locks used in this world, and,if not all, how it is sup- 
posed to be limited.) 

(Counsel for defendant refers counsel for complainant to the dic- 
tionary.) 


(Question objected to as incompetent.) 


A. I would not say that, with all the styles. 

Cross-Q. 12. You say that you would consider a “ plate” a piece 
of metal with a plane surface, top and bottom. Do you mean that 
such piece of metal, in your opinion, must be perfectly flat on both 
sides to be a “ plate?” 

A. I mean that it should not have any extended flanges; that’s 
what I mean by a plate. 


(Answer objected to as not responsive, and question repeated.) 


Cross-Q. 13. Question repeated. 

A. A plate may have an ornamentation on its surface; for in- 
stance, like the top of a table on which there is a chess-board marked 
out on the top; that would be called a table plate, I should say, with- 
out any flanges projecting over the surface of a plate. 
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Cross-Q. 14. Do you consider that a tin soup plate has plane sur- 
faces on its top and bottom ? 
42 A. A soup plate is a different construction altogether from 
a plate that is in the manufacture of locks; no, I don’t say 
it has, 


(The question was re-read to the witness before he said, “No, I 
don’t say it has.’’) 


Cross-Q. 15. And you have seen a soup or dinner plate with a 
circular flange on its bottom surface to make it stand steady, have 
you not? 

A. I don’t know as I ever have; I can’t remember. 

Cross-Q. 16. If it had such a flange, would it cease, in your opinion, 
to be a plate? 

(Objected to as assuming that a soup plate is a plate.) 

A. I think it might be called a bowl rather than a plate. 

Cross-Q. 17. Is it the flange on the bottom which would change 
it into a bowl in that case, in your opinion ? 

A. I might say yes; bowls are constructed the same way as dinner 
plates. 

Cross-Q. 18. Then, if I understand you, a piece of metal cannot 
be a plate if it has any projections extending above either of its sur- 
faces; is that so? 

A. I would not say that, because a plate isa zine plate under a 
stove, for instance, has very often an extension above the plane sur- 
face, and still it is nothing more nor less than a plate of metal. 

Cross-Q. 19. And have you not seen flanged plates used on the 
structure of the elevated railroads and in other places? 

A. I thought this was a question of satchel locks and not the ques- 
tion of elevated railroads, of which I don’t pretend to have any 
knowledge. 


(Objected to as not responsive, and question repeated.) 


Cross-Q. 20. Question repeated. 


(Objected to as already answered in the last part of the previous 
answer.) 


43 A. There may be such plates in the construction of ele- 
vated railroads; I cannot call one to my mind just now. 

Cross-Q. 21. What do you consider the function of a lock plate? 

A. A lock plate, it seems to me, is a plate without any flanges to 
cover up a lock. 

Cross-Q. And the thing upon which the loek box and lock 
Beto ti are mounted, is it not? 

A. Not necessarily, for the reason it can be mounted upon this 
frame without any plate, according to my opinions, as I show it in 
this exhibit (Jenkinson Frame and Lock), placing this lock on this 
frame. 

(The witness holds pon the frame of the exhibit the upper part 
of the Jenkinson lock.) 
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If there were holes in this frame for the reception of these small 
metal extensions of the lock that could be fastened to the frame as 
well as to this piece of metal to which it was formerly attached, and 
by a little alteration of the front part, which is fastened to the front 
part of the frame of this exhibit, so as to strike direct iuto the holes 
of the lock, it would answer the purpose just as well without the 
addition of a plate underneath. 

Cross-Q. 23. And in the case you have supposed just now the 
lock box and lock mechanism would be fastened directly to the 
frame, would it not? 

A. Yes, sir. 

Cross-Q. 24. And then, when you inserted between the lock box 
and the frame a lock plate, you would have the Jenkinson lock as 
originally constructed, would you not? 

A. I should not think it was, according to wy opinion. 

Cross-Q. 26. What functions besides those of a lock plate does the 
lower extended portion of the Peddie lock perform? 


(Objected to as assuming that it performs the function of a plate.) 


A. It performs the function of the lock itself. Part of the lock, as 
part of the movementof the lock, whatever you call it, is fastened 
to this. 
44 Cross-Q. 26. Did you ever see a lock plate with a part of 
the movement of a lock fastened to it? 
A. I could not say whether [ have or not. 
Cross-Q. 27. Could that be done, in your opinion? 
A. Yes; it might be done. 
Cross-Q. 28. Then it is not that by itself which makes the lower 
portion of the Peddie lock something else than a lock plate, is it? 
A. I should not consider this merely a plate for the purpose of 
covering the inside of the lock, for the reason that it has projecting 
flanges with one notch at each end; the notches are cut, as it ap- 
pears to me, for the purpose of receiving the handle rings. 
Cross-Q. 29. Then, in your opinion, the lower portion of the Ped- 
die lock serves partly as a lock plate and partly as a box, is not 
that true? 


(Objected to as seeking to mislead the witness, in view of his 
answers 25 to 28, inclusive.) 


A. I don’t know what the question means by the box. If the 
counsel will put the question a little plainer. 

Cross-Q. 30. The upper surface or the lower half of the Peddie 
lock serves as a plate and the under or flanged side is what you 
consider the box portion, is not that so? 

A. I have already stated that it not only serves for covering up 
the bottom of the lock, but also for tlie reception of the handle 
rings. 

_ Cross-Q. 31. And a lock plate also covers up the bottom of the 
lock, does it not, when it is used ? 
A. Yes, si. 


EE ni A I: | age INH. 


28 WILLIAM ROEMER VS. THOMAS B. PEDDIE ET AL. 


Cross-Q. 32. Then the upper surface of the lower helf of the 
Peddie lock acts as lock plate, does it not? 


(Objected to as incompetent, and counsel for complainant asks 
whether the question relates to the whole length of said upper sur- 


face.) 
45 (Counsel for defendant replies that he only means the por- 
tion of the upper surface covered by the box containing the 


mechanism of the lock.) 


A. That portion of it does. 

Cross-Q. 33. And it is the lower and flanged surface of the lower 
portion of Peddie lock which you consider the box portion, is it 
not? 

(Objected to as incompetent.) 


A. I don’t exactly get the spirit of that question. 
Cross-Q. 34. Which portion of the lower half of the Jenkinson 
lock forms a box, its upper side or lower side? © 


(Objected to as incompetent and as overlooking the distinction be- 
tween the inside and the outside.of the box.) 

(Question withdrawn in view of the instruction of the witness.) 

Cross-examination closed. 


Redirect examination: 


Redirect Q. 35. Is not a soup plate as much of a plate as the mould 
board of a plow is a board, a person called a book-worm a worm, a 
plant called wall-pie a pie, or a collectorship of this port a ship ? 

A. Yes, sir. 


Redirect examination closed. 


Recross-examination: 


Recross-Q. 36. Is it not also more a plate, in your opinion, than 


a book-worm is a worm? 
A. No. 


Examination closed. 


(It is understood that this testimony is given in the four 
46 cases in which the witness has been sworn, viz., Roemer vs. 
Jenkinson, Roemer vs. Headley, Roemer vs. Peddie, Roemer 
vs. Kupper.) 
CHAS. M. THEBERATH. 
Subscribed and sworn to before me this 29th day of October, 1885. 
SAM’L R. BETTS, 
United States Com’r, South. Dist. of New York. 


Adjourned to Saturday, October 31, 11.30 a. m. 
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SaturpDay, Oct. 31—11.30 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Wirtt1aM Roemer, a witness called on the part of complainant, 
in rebuttal, and having been first duly sworn, deposes and says: 


Q. 1. What is your name, age, residence, and occupation? 

A. William Roemer; age, forty-eight years; I reside at Newark, 
N. J; by occupation I am a manufacturer of traveling bags; I am 
the complainant in this suit. 

Q. 2. Are you the same William Roemer whose testimony is re- 
corded in Exhibit “ Complainant’s Record Roemer agst. Simon ? 

A. Yes, sir. 

Q. 3. Please look at the two exhibits, each marked “ Defendants’ 
Ex. Dog’s Head Attachment, 8. R. B., U. 8S. Com’r, April 27, 1885,” 
and measure the same, and state how wide they are. 

A. They are }% of an inch wide. 

Q. 4. How long have you been a manufacturer of traveling bags 
and what knowledge have you respecting the different kinds of bags 

and frames in market in 1870 and since? 
47 A. Iam a manufacturer of traveling bags since 1865. I 
know—I think I can safely say—every kind of bag that has 
been in the market since 1870. 

Q. 5. When first, to your knowledge, were frames for bags made 
sufficiently wide to receive upon them such things as “ Exhibit Dog’s 
Head Attachment?” 

A. Since 1880. 

Q. 6. What were the widest frames before 1880? 


(Objected to as incompetent in view of witness’ answer to Q. 4.) 


A. Three-fourths of an inch wide. 

Q. 7. State whether or not “ Defendants’ Exhibit Dog’s Head At- 
tachment” could be put on a three-fourths-inch frame. 

A. It could not, for it would be wider than the frame, which would 
not make a salable job. 

Q. 8. You say that in 1880 and since 1880 wider frames were in- 
troduced. On what kind of bags were they used—I mean large or 
small bags ? 

A. They were used on large bags, and as we call large gentlemen’s 
traveling bags. 


(Counsel for complainant calls for the production of “Complain- 
ant’s Ex. Peddie Dog’s Head,” touching which he desires to exam- 
ine this witness, and which exhibit was left in charge of defendants’ 
counsel.) 

(Counsel for defendant replies that none of the exhibits were left 
in his charge, but that he believes that this exhibit, together with 
certain other exhibits, was attached to defendants’ record in this 
case by the examiner when the same was certified to the court on a 
motion to strike out certain portions of the evidence, and that he 
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has not, to his knowledge, seen any of such exhibits since said mo- 

tion until he saw them in the office of complainant’s sulicitor, Octo- 

ber 29, 1885, when he was informed that this particular exhibit was 

not among the number. He further says that he has looked for 

said exhibit at his office without success, but has offered to try and 
will try to produce a duplicate of said exhibit.) 


48 (Counsel for complainant asks the officer for the said ex- 

hibit, and also to state if he has the defendants’ record: and, 
if so, from whom he received said record back, after having certified 
it May 7, 1885, to the court.) 


(The examiner states that he has not said exhibit in his posses- 
sion and has not seen it since he attached it to defendants’ testi- 
mony referred to and certified the whole to the court to be used on 
the motion. He also states that he now has defendants’ record in 
his possession, but none of defendants’ exhibits, and that he received 
defendants’ record from Messrs. Betts, Atterbury & Betts, defend- 
ants’ solicitors, and that no exhibits were attached thereto at the 
time.) 

(Defendants’ counsel states that he did not detach said exhibits 
from the record, and does not know who did it.) 


Q. 9. State whether or not the “ Defendants’ Exhibits Dog’s Head 
Attachments” are adapted to serve as handle supports for traveling 
bags having frames of the size necessary for the purpose of receiv- 
ing such dog’s head attachments. 

A. No; they are not. They are entirely too light, and, where the 
opening for the rings are, too narrow for the rings. | 

Q. 10. If they were strong enough and wide enough for the pur- 
pose how would they compare with your patented lock in suit ? 

A. They would not compare with my patented lock, as they are 
not a case with notched sides for the reception of the handle ring, 
and they would therefore not make a lock and handle combined, as 
specified in my patent. 

Q. 11. How many rivets would it take to fasten these dog-head 
attachments and the lock between them to a frame? 

A. It would take six rivets. 

Q. 12. How many rivets are required to secure your patented lock 
with its handle attachments to a frame? 

A. Only two. 

Q. 13. How many rivets do the defendants use for securing their 
locks and handle attachments to their frames? I refer to the defend- 

ants’ locks complained of herein. 
49 A. They only use two, the same as I do in my patent. 
Q. 14. What effect has it upon the frame of a bag to put a 
great many rivets through it? 

A. It weakens the frame. 

Q. 15. The defendants’ witnesses, some of them, seek to persuade 
the court that the two exhibits marked “ Defendants’ Exhibit Dog’s 
Head Attachment, S. R. B., U. S. Commis’r, April 27, 1885,” were 
made in adie. Were they made in‘a die? 
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(Objected to, as the witness has not shown any knowledge on the 
subject; question withdrawn.) 


Q. 16. Look at the two exhibits mentioned in the last question 
and state whether the notches in them are alike or different as to 
position, size, or shape. 

A. They are not alike. 


(Defendants’ counsel requests the examiner to note that the wit- 
ness used a magnifying glass in looking at the exhibit referred to.) 

(The examiner states that prior to giving the answer the witness 
had a magnifying glass in one hand and the exhibits in another.) 


Q. 17. From the position, size, and form of the notches in said 
two exhibits, do you, as a mechanic, find that they were made in 
dies in the regular process of manufacturing these exhibits or were 
they recently cut by hand? 

A. They were not made in adie and must have been recently 
made, for if they were not recently made and had been made ina 
die they would be even on both sides. 

Q. 18. How about the edges of the notches, are they as old as the 
other edges of the said exhibits? Take the magnifying glass and 
go to the light before you answer the question. 


(Objected to as leading.) 


A. They seem to be of later date, for they are sharper than the 
other edges. 

Q. 19. Did you ever see any traveling bags which had 
50 fastened upon their frames for handle supports things like 
: “ Defendants’ Exhibit Dog’s Head Attachment ? ” 

A. I never did. 

Q. 20. If such things had been so used would you or not have 
knowledge thereof? 

A. I would. 

Q. 21. The defendants’ witness, Chapman, who testifies about these 
dog’s head attachments, is in the employ of T. B. Reddie & Co. 
State what attitude that firm assumed towards you in the suit of 
Roemer vs. Simon, involving the same patent which is here in suit. 


. . , . * 
(Objected to as incompetent and immaterial.) 


A. They were there opposed to me and assisted the defendant, 
and even, I think, used wrong means to defeat my patents. . 
Q. 22. What witnesses did they furnish the defense in that suit? 


(Objected to, as it has not appeared that any witnesses were fur- 
nished to the defendant in that suit.) 


A. They furnished George B. Jenkinson and Robert Cohn. 

Q. 23. If such dog’s head attachments with notched sides had been 
used by that firm, as stated by Chapman, before November, 1882, 
would or not Mr. Jenkinson have testified in respect to them ? 


(Objgcted to as incompetent.) 
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A. He would. 
Q. 24. Why? 


(Same objection.) 


A. Because he was trying every means to break my patent. 
Q. 25. Did Jenkinson sue you for handing or showing your coun- 
sel’s brief in that Simon suit to another person ? 


(Same objection, and as immaterial.) 


A. Hedid, for showing that brief to his partner, T. B. Peddie. 
51 ' Q. 26. What became of that suit? 


(Same objection.) 


A. The suit was dismissed ; no cause of action forced. 

Q. 27. The other witness of the defendants in this suit who testi- 
fied respecting the use of dog-head attachments on the frames of 
traveling bags is Bernard Conlan; did he or not testify against you 
in the Simon suit? 

A. He did. 

Q. 28. In the Simon suit George B. Jenkinson testified (Q. 74) that 
you warned him not to use a certain lock, which vou claimed was 
an infringement of your patent, and that (Q. 116) he thereupn quit 
using that Jock; can you tell us when it was that you so induced 
him to respect your patent ? . 


(Objected to as incompetent and immaterial.) 


A. I think it was in the fall of 1880; it may have been in the» 


spring of 1881; it was a lock like that on “Complainant’s Exhibit 
Jenkinson Frame and Lock.” 

Q. 29. You are now testifying in the four suits you brought, re- 
spectively, against Jenkinson, Kupper, Headley, and Peddie; is 
there another suit pending against infringers of the same patent ? 


(Same objection.) 


A. There is; against R. Neumann & Co. 
Q. 30. Who are the members of that firm ? 


(Same objection.) 


A. David Neumann, Carl Neumann, and Gustav Bernheim. 

Q. 31. I find in the record of the suit entitled Wm. Simon against 
said firm of R. Neumann & Co., which case was decided by Judge 
Wheeler for the defendants (see Off. Gazette of Pat. Office, May 27, 
1884, p. 918), the following testimony of the said Gustav Bernheim: 


“Q. 16 (p. 18, Compl’t’s Record). Have you or your firm 
52 ever sold or made a lock with an extended lock plate, which 
has a fastening and a lock and ring loops made on the same 
plate, as seen in the Bernheim lock 7 
A. We never sold a Jock with an extended lock plate, nor has the 
Bernheim lock shown here an extended lock plate. 


Q. 17. What do you call it? 
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A. The extended part is a lock box and not a plate. 

Q. 66 (p. 22, Compl’t’s Record). What are the elevations at the 
ends of the lower lock box used for? 

A. To put handle rings in. 

Also Q. 13 (p. 7, Def’t’s Record). Plecse look at Cross-Q. and Ans. 
35, in the testimony of said Macauley, where he states that in the 
construction shown in the reissue the rings of the carrying strap are 
attached to the extended part of the lock plate, and please state 
whether that is true of the Bernheim locks. 

A. The Bernheim locks, having no lock-plates, cannot have any 
extended lock plates and nothing attached to those extended parts. 

Also answer to Q. 8 (p. 4, Def ’t’s Record). In Compl’t’s Exhibit 
Bernheim Lock no lock plate is used at all; the lock consists of an 
upper box and a lower box, and when fastened to the frame the top 
of the frame serves as a lock plete.” 


Do you know to what lock Bernheim’s said testimony refers and 
how it compares with the Jenkinson lock here in suit? 


(Objected to as not rebuttal and as the evidence referred to pur- 
ports to be quoted in part only, and therefore incompetent and not 
in aby way made competent, and notice is given that a motion will 
be made to strike out any evidence which may be taken in regard 
to said suit of Simon ag’st. Newmann or the subject-matter thereof 
as incompetent, immaterial, and not rebuttal,and the same objection 
and notice are continued without repetition to all further questions 
on the same subject.) 


, 


A. It was a lock similar to the “Complainant’s Exhibit Jenkin- 
son’s Frame and Lock.” a 
Q. 32. And do you now sue them for making that lock ? 
53 A. Yes, sir. 


(Counsel for complainant offers in evidence ‘the record in Simon 
vs. Neuman, on file in the clerk’s office of the U.S. circuit court for 
the southern district of New York, together with all the exhibits 
attached thereto on the part of the complainant and of the defend- 
ant.) 

(Objected to as incompetent and not in rebuttal; same notice of 
motion as to Q. 31.) 


Q. 33. Is that firm of R. Neumann & Co. the same R. Neumann 
& Co. who publish the printed circular heretofore offered in evi- 
dence in this suit, wherein they say: “Our locks have the handle 
rings not attached to the lock case, but to extended bottom plates?” 


(Same objections and notice.) 


A. It is. 

(. 34. Does that circular refer to the same lock to which Bern- 
heim’s testimony in the suit of Simon vs. Neumann refers, or to a 
different one, if you know? 


(Same objections and notice.) 


5—<120 


WILLIAM ROEMER VS. THOMAS B. PEDDIE ET AL, 


A. It refers to the same lock. 


Adjourned to Thursday, November 5th, 11 a. m 


Tuourspay, Nov. 5—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


(Defendants’ counsel states that he has made an effort to obtaina 
duplicate of the exhibit which seems to have been lost by writ- 
ing to Mr. Chapman, who produced the former exhibit, and that 
he received from him the letter dated November 2, 1885, which he 
now produces and offers in evidence, together with the sample dog’s 

head therein inclosed, and asks the examiner to certify that 
534 the only difference between the lost exhibit and the one now 

produced by defendants’ counsel consisted in the fact that the 
lost exhibit did not have the two pierced lugs upon the sample now 
produced, but had two pointed prongs in their stead, which projected 
downwards and were intended to be passed through the article to 
which such dog head was to be attached and clinched on the under 
side.) 

(Counsel for complainant objects to the offer of Chapman’s letter 
and the exhibit thereto annexed on the ground that by the same 
the record is made to appear different from what it was, and he calls 
the attention of the court particularly to that part of Chapman’s 
testimony which seeks to show tliat T. B. Peddie & Co. have kept, 
as a matter of routine business, Defendants’ Exhibits Dog’s-Head 
Attachments for the last fifteen years; that the Complainant’s Ex- 
hibit Peddie’s Dog’s Head was bought by T. B. Peddie & Co. in 
1885, and that, nevertheless, as a matter of routine business, that 
kind of a structure can no longer be furnished by T. B. Peddie 
& Co. 

(Counsel for complainant objects to the examiner testifying respect- 
ing the exhibit which appears to have been lost, unless the examiner 
is willing to be cross-examined and regarded as the defendants’ wit- 
ness in the matter.) 

(Defendants’ counsel states that he has no objection to the exam- 
iner testifying on the subject, but that he will not be defendants’ 
witness, and asks that the letter and enclosure be marked, respect- 
ively, Defendants’ Exhibit Chapman Letter and Defendants’ Ex- 
hibit Substitute for Complainant’s Exhibit.) 

(Counsel for complainant objects to the exhibit being ueinhiod 
“ Substitute for Complainant’s Exhibit” because it is not a substi- 
tute nor like nor similar to the complainant’s exhibit, and requests 
the officer to not so mark it; and he objects to the offer as incom- 
petent, the alleged exhibit not having been proven by any one to be 

other than specially prepared for this suit by Mr. Chapman.) 
ot (The examiner suggests that it be called “ Defendants’ 
Exhibit Dog’s Head Accompanying Chapman Letter of Nov. 
2, 1885,” and it is accordingly so marked.) 
(The examiner states that he considers that the evidence as to 
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difference between the two dogs’ heads should be brought out by 
examination of witnesses and not by an examiner’s certificate.) 


Direct examination closed. 


Cross-examination of Mr. Roemer by Mr. Hype: 


Cross-Q. 35. I suppose that prior to 1880 bag frames were made 
of different widths, were they not? 
A. No, sir; they were only made }and less than } inches wide. 


(Answer objected to as not responsive and question repeated.) 


Cross-Q. 36. Question repeated. 

A. Same answer. 

Cross-Q. 37. Then they were made of different widths prior to 
1880, were they not? 

A. They were made of different widths, but no wider than } of 
an inch wide; the different widths were below } of an inch wide. 

Cross-Q. 38. Do you wish to be understood as saying that prior 
to 1880 there was no bag frame made in this country wider than } 
of an inch? 

A. I do want to be so understood. 

Cross-Q. 39. What is the widest frame for a traveling bag made 
since 1880? 

A. i of an inch wide. 

Cross-Q. 40. Then it is your opinion, is it, that there is no bag 
frame made now on the top of which Defendants’ Exhibit: Dog’s 
Head Attachment can be placed without projecting over the edges 
of such frame; is that the fact? 

A. Yes, sir. 

Cross-Q. 41. And that is your knowledge, also, is it? 

A. Yes, sir; my knowledge is that there are no such plates made 

as wide as the dog’s hcad measures. 
55 Cross-Q. 42. In the answers which you have given, the 
greatest width of bag frames prior te or since 1880, did your 
answers refer to covered frames or uncovered frames? 

A. Both. 

Cross-Q. 43. Then do you mean that the widest covered frame 
made since 1880 is i of an inch wide? 

A. I do. 

Cross-Q. 44. Why were they made wider in 1880 and prior to that 
year? 

A. To give the frame a heavier appearance. 

Cross-Q. 45. Why was that any more necessary in 1880 than in 
1879? 

A. I don’t know. 

Cross-Q. 46. Do you know who first made sech wider frames? 

A. I don’t know. 

Cross-Q. 47. Do you know when they first began to be made wider 
than ? of an inch? 
A. in 1880 or 1881. 
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Cross-Q. 48. How do you know that? 

A. I know, because I started making frames in 1880 ? of an inch 
wide, and was obliged to make them { of an inch wide because j 
frames were in the market and gave a heavier appearance. 

Cross-Q. 49. How long had those wider frames been in the market 
in 1880? 

A. They had not been in the market before 1880, but they were 
introduced about 1880 or 1881. 

Cross-Q. 50. You say you started to make frames } of an inch 
wide in 1880; had you made bag frames prior to that time ? 

A. No, sir. 

Cross-Q. 51. Then you learnéd what was in the market when you 
began to make bag frames; is that it? 

A. No, sir; I learned what was in the market by being employed 
as a bag-maker since 1852 and by going around soliciting orders, 
and at the same time inspecting goods on exhibition for sale in the 
yarious stores in the country. 

Cross-Q. 52. The Defendants’ Exhibits Dog’s-Head At- 
56 tachment have notches in the sides like the notches in your 
patented lock in suit, have they not? 

A. They have not, like they are in my patented lock. In my pat- 
ented lock the case is open, there where the rivet passes through. 
Thus the strain of the ring works against the rivet and the edge of 
the case, and two rivets will secure the case to the frame, while if an 
underlay plate, if a lock plate was made, it having dogs’ heads like 
this stamped upon each end of the plate, it would require four rivets 
to hold the plate and handle to the frame; you could never fasten 
a plate with two rivets only, for it would break off right on the band 
where the mouth of the dog’s head is bent up. 


(Answer objected to as not responsive to the question.) 


Cross-Q. 53. Will you please confine yourself to my question? 
And again I ask you if the notches in the sides of the Defendants’ 
Exhibits Dog’s-Head Attachment are not in shape like the notches 
in the sides of your patented lock in suit? 

A. They are not. 

Cross-Q. 54. What is the difference in shape ? 

A. The difference is that my notches have vertical walls and the 
hollow part extends under the rivet hole. 

Cross-Q. 5. Again I ask you to confine yourself to the notches 
solely ; and with that understanding will you please state if there 
is any other difference in shape between the notches of your pat- 
ented lock and the notches in the Defendant’s Exhibits Dog’s-Head 
Attachment than that yours have vertical sides, while the exhibits, 
as you say, have not? 

A. I don’t think there is. 

Cross-Q. 56. In the defendants’ lock in suit clinches are used to 
fasten down the portion of lock containing the lock mechanism, 
down upon the lower portion of the lock, are they not? 

A. Yes, sir. 
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Cross-Q. 57. And those clinches serve the same purpose as rivets, 
do they not? 
57 A. They do. 

Cross-Q. 58. Then, in the defendants’ lock there are two 
rivets and two clinches used to fasten the entire lock upon the bag 
frame, are there not? 

A. There is only two rivets used to fasten the entire lock to the 
bag frame. 


(Answer objected to as not responsive, and question repeated.) 


Cross-Q. 59. Question repeated. 

A. There are only two rivets used to fasten the entire lock to the 
bag frame. 

Cross-Q. 60. Would the entire lock, in the defendants’ lock, in 
your opinion, be fastened to the bag frame without the use of the 
clinches referred to? 

A. It could be done, and very easily. 

Cross-Q. 61. My question was, Would it be done as the lock is 
made? 

A. Certainly it would. 

Cross-Q. 62. In that case what would hold the upper portion of 
the lock attached to the bag frame? 

A. In such a case the lower box would be raised up a little higher, 
and might be in the same shape as the Jenkinson lock, and a lock 
plate like there is in Complainant’s Exhibit Model No. 2, February 
12, 1885, might be put in to keep the lock mechanism from falling 
out. 


(Answer objected to as not responsive to the question.) 


Cross-Q. 63. My question, as I explain, referred to the defendants’ 
lock, as they make it, and not to modifications of that lock ; remem- 
bering that fact, will you please state, if you can, what would fasten 
the upper portion of the lock to the bag frame if the clinches were 
not used in that way? 


(Objected to, as the question contradicts itself and cannot be an- 
swered, the witness being told by the question to confine his answer 
to the lock as defendants make it, and not toa modification, and 
then asked to say what would happen if there were a modification, 
to wit, if the clinches were not there.) 


58 A. I don’t know. 
Cross-Q. 64. There would be nothing to fasten it, would 
there, in that case ? 

A. You say so in your question. I don’t think there would be 
any clinches. 

Cross-Q. 65. Then, as defendants make their lock there are the 
clinches and two rivets required to fasten the entire structure upon 
the bag frame, are there not? 

A. There are clinches required to fasten the upper case to the 
lower one and two rivets required to fasten the whole structure to 
the bag frame. 
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Jross-Q. 66. There are four clinches used in the defendants’ lock 
to fasten the upper portion upon the lower portion, are there not ? 

A. Yes, sir. 

Cross-Q. 67. In your patented lock in suit there are no such 
clinches or any substitute for them, are there ? 

A. No, sir. 

Cross-Q. 68. Then the defendants’ lock uses six fastenings to se- 
cure the entire structure to the bag, while yours only requires two ; 
is not that the fact? 

A. No, sir; it is not. The defendants’ structure, as far as the pat- 
ented feature is concerned, is an exact copy of my patent. It has 
only two rivets to fasten the lock and handle to the frame, and they 
have left the patent feature, what I claim, exactly as described, and 
merely took the lock mechanism out of the case and put itin a 
separate box, while I do not claim putting the lock mechanism into 
a case, but claim notching the sides of a case. Had a case with 
notched, sides existed before I made my invention I[ could never 
have obtained a patent for putting the lock mechanism into such a 
case. 


(Answer objecied to as not responsive, and question repeated.) 


Cross-Q. 69. Question repeated. 


(Objected to as fully answered, especially by the words, No, sir, 
with which the answer begun.) 


A. No, sir; the defendants’ structure also only requires two rivets 
to fasten the lock and handle to the frame. 
29 Cross-Q. 70. Do you mean to testify that there are not six 
fastenings used in defendants’ lock to secure the entire struct- 
ure to the bag ? 

A. I swear so that there are only two rivets to fasten the entire 
structure to the bag frame. 

Cross-Q. 71. I call your attention to the fact that my question 
did not speak of “rivets” at al!,and once moreI ask you if you 
mean to testify that in the defendants’ lock there are not six fasten- 
ings, namely, four clinches and two rivets, used to fasten the entire 
structure to the bag? : 

A. There are only two fastenings, namely, two rivets, used to 
fasten the entire structure to the bag frame. 


(Defendants’ counsel gives notice that on the 13th day of Novem- 
ber, at the opening of ccurt on that day, or as soon thereafter as 
counsel can be heard, he will make a motion in the United States 
circuit court for the southern district of New York, in the two cases 
of Roemer vs. Peddie and Roemer vs. Headley, in which cases this 
record is taken, to strike from the record in such suits the 21st, 22d, 
23d, 24th, 25th, 26th, 27th, 28th, 29th, 30th, 31st, 32d, 33d, and 34th 
questions and answers thereto of the deposition of Wm. Roemer, 
taken on the 3lst day of October, 1885, on the ground that they are 
incompetent, immaterial, and irrelevant to any of the issues in said 
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two cases, and requests the examiner to certify the record to the 
court on that day for the purposes of such motion.) 

(Counsel for complainant submits that the examiner has no right 
to part with the testimony, and desires to know whether, if, in part- 
ing with it, it should be lost, as one of the exhibits was lost, he will 
be responsible for the injury done the complainant.) 


Examination closed. 


WILLIAM ROEMER. 


Subscribed and sworn to before me this 5th day of November, 
1885. 
SAMUEL R. BETTS, 
United States Com’r, Southern District of New York. 


Adjourned to Thursday, Nov. 12, 1885. 


60 New York, Thursday, Nov. 12, 1885—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


(Defendants’ counsel states.that since the last session his office 
boy has found the missing complainant’s exhibit, which he produces 
and places in the custody of the examiner.) 

(Counsel for complainant is satistied that the dog’s head now pro- 
duced is not his exhibit, although the exhibit tag it carries is the 
original one, and that he refers to the statement of Mr. Hyde, made 
on Nov. 5, 1885, and to the cross and redirect questions propounded 
to the witness Chapman in support of his belief that the exhibit is 
not produced, and therefore refuses to recognize the same as an ex- 
hibit of complainant.) 

(Defendants’ counsel asks complainant’s counsel if, while recogniz- 
ing the tag as genuine, he means to insinuate that defendants’ coun- 
sel or any one In his office has falsified his exhibit, and says that his 
statement above referred to only shows how easy it is to be mistaken 
in a matter of memory where a witness describes three articles, two 
of which only are produced.) 

(Counsel for complainant replies that, to the best of his recollec- 
‘ tion, this is not the exhibit introduced in May, 1885. How the 
wrong instrument came to be put on the right tag he is unable to 
say, as this was not done in his office, and it is possible that some 
office boy in the employ of defendants’ counsel may have put the 
card on the wrong exhibit. It seems surprising that the said ex- 
hibit should now have been found lying on a table in defendants’ 
counsel’s office, although it could not be found on that table or any- 
where else in defendants’ counsel’s office when asked for by counsel 
for complainant, who made many efforts to have said exhibit 

found.) 
61 (Defendants’ counsel replies that however extraordinary 
such may appear to be to complainant’s counsel, nevertheless 
such is the fact, and asks complainant’s counsel to again answer the 


. 
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question whether he means to insinuate that the exhibit has been 
changed while in the office of defendants’ counsel.) 

(Defendants’ counsel adds that as complainant’s counsel makes no 
answer to the question, he indignantly repels the insinuation, and 
states that the only reason why he can imagine that he is not treated 
with the courtesy customary between gentlemen is that complain- 
ant’s counsel does not know what such courtesy is.) 

(Counsel for complainant asks the officer to certify— 

(1.) Whether any such insinuation as is contained in the requests 
of defendants’ counsel was contained in any remarks made by coun- 
sel for complainant off the record. They certainly are not to be 
found on the record. 

(2.) Whether he treated defendants’ counsel otherwise than with 
courtesy. 

(3.) Why, if he knows, the tags on Defendants’ Exhibit Dog’s 
Head Attachments are tied to the exhibits in such a manner that 
they cannot be detached, while that on the exhibit produced this 
morning is looped on to enable the detachment.) 

(The examiner certified that he has heard no insinuations made 
off the record and seen no discourteous treatment by counsel, and 
that he has nc knowledge as to why the exhibits referred to are tied, 
as stated.) 

(Defendants’ counsel now, in view of the unfortunate occurrence 
which has taken place, requests that all the exhibits in this.ease on 


both sides may from henceforth be retained in the custody of the 


examiner.) 
(At the request of defendants’ counsel the examiner states that he 


is willing to keep them if put in his custody.) 


62 Gustav BeRNHEIM, a witness called in rebuttal by com- 
plainant, and, having been first duly sworn, deposes and 


says: 


Q. 1. What is your name, age, residence, and oceupation ? 

A. Gustav Bernheim ; 40 years old; residein New York city, and 
am a manufacturer of and dealer in all kinds of materials for 
traveling bags and fancy leather work; | am connected with the 
firm of R. Neumann & Co. | 

Q. 2. Is that the same firm against which suit was brought re- 
cently by William Simon for infringement of Simon’s reissued pat- 
ent No. 9772, of which I now show you a copy ? 

A. If you call a couple of years ago recently, it is. 

@. 3. Who are the members of the firm of R. Neumann & Co.? 

A. I am one of the members, but unless I must I will not say any- 
thing further in answer to this question. 

Q. 4. The suit of Simon against your firm. was decided in your 
favor, was it not? 

A. It was. 

Q. 5. Were you present at the hearing or argument of that suit ? 

A. I was present part of the time. 

Q. 6. Did you testify as a witness in that cause? 
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A. I testified as a witness and as an expert. 

Q. 7. Will you please look at the testimony of Gustav Bernheim, 
which is contained on pages 9-22 of the complainant’s printed rec- 
ord in that cause, and state whether it is your testimony ? 


(Objected to as irrelevant.) 


A. If this record is correct it is my testimony. 

Q. 8. I now show you the original record in writing from the files 
of the clerk’s office of the circuit court in New York city, and ask 
you whether you recognize the signature to the deposition immedi- 
ately following answer to question 66 as your signature ? 


(Same objection.) 
A. I do. 
63 Q. 9. Will you also kindly tell us whether or not the testi- 
mony on pages 1-20, inclusive, and pages 52-62, inclusive, of 
the defendant’s printed record in that case is recognized by you as 
your testimony ? 
A. If the record is correctly printed it is. 


(Counsel for complainant again offers in evidence the testimony of 
this witness given in the suit entitled “ William Simon against Carl 
Neumann and G. Bernheim, defendants, impleaded with David Neu- 
mann and Raphael Neumann,” which suit was pending in the cir- 
cuit court of the United States for the southern district of New York, 
and which testimony was so delivered by this witness on March 20, 
1882; April 4,1882; April 5,1882; April 19,1882; April 24, 1882; 
October 20, 1882, and October 21, 1882, and gives notice that on final 
hearing he will read the same and that he will print a copy thereof 
into his record for final hearing.) 

(Objected to as not rebuttal and as incompetent and irrelevant, 
and notice is given that a motion will be made to strike from this 
record all evidence which may be given by this witness in regard to 
said suit of Simon vs. Neumann on such grounds of objection.) 


Direct examination closed. 


~ Cross-examination by Mr. Hype without waiving the objec- 
tions before taken : 


(Cross-examination waived until such motion is heard and de- 
cided.) 

(Counsel for complainant produces the witness for cross-examina- 
tion now and gives notice that he will not again produce him for 
that purpose. He also informs the defendants’ counsel that the wit- 

ness attends in obedience to a subpcena and not voluntarily.) 
64 (Defendants’ counsel will wait until such order of the court 
as may be made on the motion noticed.) 


GUSTAV BERNHEIM. 


Subscribed and sworn to before me this 12th day of November, 
1885. 

SAM’L R. BETTS, 
United States Comm’r, S. D. of N. Y. 
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(Defendants’ counsel on reconsideration will ask the witness a few 
questions on cross-examination without waiving the objections here- 
tofore taken.) 7 


Cross-Q. 10. Please look at the lock on “ Complainant’s Exhibit 
Peddie Satchel,” also at the lock on “ Complainant’s Exhibit Kup- 
per Frame and Lock,” also at the lock on “ Complainant’s Exhibit 
Jenkinson Frame and Lock,” also at the lock on “ Complainant's 
Exhibit Headley Satchel,” and state whether or not any of such 
locks, being the alleged infringing locks on which these four suits 
are brought, are like the lock on which you were sued in said suit 
of Simon v. Neumann. 3 


(Objected to as not cross-examination, and counsel for complain- 
ant gives notice that he will not print said question and the answer 
thereto in his records, as he regards the witness to be defendants’ 
witness so far as his testimony is elicited on matter not brought out 
by the direct.) 


A. None of them are like it. 


(Counsel for defendants say that he here suspends the cross- 
examination until the decision of the court on the motion of which 
notice was given after the answer of this witness to question 9, and 
gives notice that he withdraws for the present the motion noticed 
for to-morrow on the record in this case on the 5th of November, 
1885, and will give notice when such motion shall be made.) 


(Cross-examination suspended.) 
GUSTAV BERNHEIM. 


Subscribed and sworn to before me this — ——. 


65 (Counsel for complainant here notices that he rests his re- 
buttal.) 

(Counsel for defendants, in view of the last statement of com- 
plainant’s counsel, says that he will make both motions to-morrow, 
as originally noticed, namely, the motions noticed on the 5th day 
of November, 1885, and also the motion to strike out the testimony 
of the witness, Gustav Bernheim, and repeats his request to the ex- 
aminer to certifiy the record to the court fur to-morrow for the pur- 
poses of such motions, both of said motions being in the two cases 
for the southern District of New York.) 

(In view of the objection of complainant’s counsel heretofore made 
to leaving the original record go out of possession of the examiner, 
the examiner states that in his opinion the correct practice is for de- 
fendants’ counsel to take a certified copy of so much of the record as 
he needs for the purpose of his motion, which copy the examiner 
will furnish if requested.) 

(Defendants’ counsel requests the examiner to have a certified 
copy of said record of the depositions of William Roemer and Gustav 
Bernheim made and handed to the court clerk for the purposes of 
such motion to-morrow.) 
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(Defendarts’ counsel gives notice that upon the hearing of said 
motions he will also make a motion for time to take testimony in 
surrebuttal.) 

(Defendants’ counsel requests complainant’s to have all the ex- 
hibits in this case present in court at the time said motions are 
heard.) 

(Complainant’s counsel states that he does not accept above notice 
as notice of motion in surrebuttal. 

Ist. As being too short. 

2d. As the grounds of the motion are not stated.) 


66 229 Broapway, New York, December 3d, 1885--2 p. m. 


The complainant’s proofs in rebuttal having been re- 
opened by consent, the taking of the same is now proceeded with, 
pursuant to notice hereto annexed. 

Present: A. v. Briesen, Esq., counsel for complainant; Thomas 
Hunt, counsel for defendants. 


Counsel for complainant offers in evidence letters patent No. 
163,629, granted G. Bernheim, May 25, 1875, for “lock for bags,” 
&c., and the same is marked “Complainant’s Exhibit Bernheim 
1875 Patent,” S. R. B., special examiner, December 3, 1885. 

Also letters patent No. 279,733, granted R. Flocke, June 19, 1883, 
for a “satchel lock,” marked “ Complainant’s Exhibit Flocke 1883 
Patent,” S. R. B., special examiner, December 3, 1885. 

There is reserved to defendants’ counsel all right of objection to 
the offer in evidence of the foregoing exhibits for one week from 
this date. 

Complainant’s proofs in rebuttal closed. 


Dec. 9, 1885. 


{Counsel for defendants objects to the two patents offered in evi- 
dence on the 3d day of December, 1885, as not being evidence in 
rebuttal and as incompetent for any purpose.) 


67 CoMPLAINANT’S Exutpit Derenpants’ Crrcutar. S&S. R. B., 
U.S. Com’r. February 25, 1885. 


Important Notice to the Trunk and Bag Trade. 


The undersigned manufacturers of bags, frames, and locks for 
satchels and traveling bags wish to inform their friends and the 
trade generally that none of the locks they are manufacturing or 
using infringe on a patent granted to one Wm. Roemer under date 
of September 18, 1877, No. 195,233, the claim of said “ patent being 
for” a lock case, made with notched sides near its ends, to receive 
and hold the handle rings, thus dispensing with an extended bot- 
tom plate. 

Our locks have the handle rings not attached to the lock case, but 
to extended bottom plates. 

The records of the Patent Office show that said Roemer, before 
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obtaining his patent, stated that a feature of his invention was “ to 
do away with the extended bottom plates,” and only after this state- 
ment was made and recorded the patent was granted to him. 

The decree said Roemer obtained against R. Neumann & Co. in 
1880 was given by consent and not after trial, the parties having 
come to a friendly agreement about a certain lock R. Neumann & 
Co. made at that time and never since. 

An attempt, however, made by said Roemer to punish the de- 
fendants for alleged contempt, on the strength of said decree, for 
making locks with extended bottom plates has failed, his honor 
Judge Nixon, of the United States circuit court for the district of 
New Jersey, denying the motion. (Opinion filed December 22, 1883.) 
As has also failed the attempt made by another party to get an in- 
junction against the same defendants, R. Neumann & Co., for using 
extended bottom plates. 

(Opinion given by his honor Judge Wheeler, of the United States 
district court for the southern district of New York, under date May 
10, 1884.) 

Our friends are therefore perfectly safe in using locks with ex- 

tended bottom plates manufactured or sold by the under- 
68 signed, and we would request them to notify us immediately 

of any attempt to interfere with the use or sale of any of our 
locks or bags with such locks as described above, as we shall defend 
them in case any suit is brought against them on account of the use 
and sale of said locks. 

June, 1884. 

Respectfully, 
R. NEUMANN & CO. 
R. C. JENKINSON. 
CHAS. KUPPER. 
T. B. PEDDIE & CO. 
WM. O. HEADLY & SON, 


(Here follows diagram marked page 69.) 
70 UnitTep Srates Patent OFFICE. 
Witt1aM Roemer, of Newark, New Jersey. 
Improvement in Combined Lock and Handle for Traveling- Bags. 


Specification forming part of Letters Patent No. 195,233, dated Sep- 
tember 18, 1877; application filed August 10, 1877. 


To all whom it may concern: 

Be it known tbat I, William Roemer, of Newark, in the county of 
Essex and State of New Jersey, have invented a combined lock and 
handle holder for traveling-bags, &c., of which the following is a 
specification : 

Figure 1 is a top view of my improved combined lock and handle 
holder. Fig. 2 is a vertical longitudinal section of the same; Fig. 
3, a cross-section on the line c ¢, Fig. 2. 
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v No. 195,233. Patented Sept. 18, 1877. 


Fig: 4 
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G. BERNHEIM 
Locks for Bags, &c. 
No. 163,629 Patented May 25, 1875. 
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Similar letters of reference indicate corresponding parts in all the 
figures. 

This invention relates to a new construction of lock-case for travel- 
ing-bags, satchels, and the like, whereby the same is made to retain 
the rings which connect with the handle, to dispense with an ex- 
tended bottom plate, and yet to leave said rings movable in their 
bearings. 

The invention consists in forming notches in the sides, near the 
ends of the lock-case, which notches engage over the lower parts of 
the handle-rings, all as hereinafter more fully described. 

In the accompanying drawing, the letter A represents the lock- 
case, the same being of suitable construction, shape, and size, and 
adapted to be fastened to the frame of the satchel or bag by rivets 
or other suitable means. The ends of the lock-case are, by notches 
a, which are cut into or formed in its sides, made hook-shaped, as 
clearly shown in Fig. 2, and these hooks 6, thus produced, serve to 
retain the handle-rings B B in place. These. handle-rings are, as 
indicated in Fig. 3, preferably flattened at their lower parts, and are, 


_ with these flattened portions, placed under the hooks 6 of the lock- 


case,and thereby secured to the satchel-frame, to which the lock-case 
is riveted, as already described. In these hooks, however, the rings 
are free to vibrate, and free, therefore, to move with the handles, and 
the rings constitute, in consequence, a flexible connection between 
the handle and the bag or satchel. 

By making the notches in the sides, the top of the lock-case re- 
mains smooth and offers no obstruction to the free movement of 
handle and rings. 

I claim— 

The lock-case made with the notched sides a a near its ends to re- 
ceive and hold the handle-rings B, substantially as herein shown 


and described. 
WILLIAM ROEMER. 
Witnesses: 
ERNEST C. WEBB. 
F. v. BRIESEN. 


(Here follows diagram marked page 71.) 


72 Unitep States Patent OFFICE. 
GusTAVE Bernuerm, of New York, N. Y. 
Improvement in Locks for Bags, &c. 


Specification forming part of Letters Patent No. 163,629, dated May 
25, 1875; application filed April 19, 1875. 
Case A. 
To all whom it may concern : 
Be it known that I, Gustave Bernheim, of the city and State of 


New York, have invented an improvement in valise-locks, of which 
the following is a specification : 
-_ 
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Valise-locks have been made with a two-part case having end 
pieces, one of which is movable, and connected to the catch, so that 
by pressing the case endwise the lock is opened, and in valise-locks 
of this character a bolt has been used that is operated by a key. I 
make the lock-case with a hollow box-shaped base, that raises the 
lock and allows the catch to pass in below the works of the lock, 
and I connect the latch with the moving end of the case by a plate 
that is above the base, and I employ a tumbler, hook, and yielding 
end to prevent the latch being moved when the lock is locked. 

In the drawing, Figure 1 is a vertical longitudinal section. Fig. 
2 is a sectional plan at the line zz, and Fig. 3 is a cross-section at 
the latch. 

The base a is box-shaped, and attached by the end flanges 6 to 
the valise-frame, and at one side of the box there is an opening at 
c, for allowing the inclined catch upon the other part of the bag- 
frame to pass in and be latched. The bolt or latch eis upon the 
under side of the plate 7, and passes down through a mortise in the 
box a, and this plate 7 extends to and is connected with the movable 
end f of the lock-case. The stationary portion g of the lock-case is 
connected to the base a by the plates //, that are fastened at their 
upper ends to said case, and their lower ends pass through slots in 
the hase a, and they are bent or riveted, so as to hold the case g and 
base a firmly together. The latch-plate 7 is slotted where it passes 
the plate /, and the stud-plate o is also slotted to pass these plates /. 
Near one end of this stud-plate o is an abutment, against which the 


Pe « + . . 
helical spring or springs v act to press the moving end f of the case. 


from the stationary portion g, and in so doing move the latch e. 
The reverse movement by the pressure upon the end f unlatches the 
catch, and allows the bag to be opened. The catch is shown by 
dotted lines in Fig. 1. The stud-plate o carries the stud r for the 
key, there being a key-hole in line therewith in the case g, and upon 
this plate o the tumbler ¢ is pivoted. Said tumbler has a hooked 
end that catches the stud 2, that projects up from the latch-plate i, 
when said tumbler is turned in one direction, to prevent the latch 
being disconnected from the catch, and thereby lock the valise. 
When the tumbler ¢ is turned the other way by the key the latch is 
liberated. ‘To prevent the tumbler moving accidentally, and to hold 
it in position, I employ the corrugated presser u, that is at the’ mov- 
ing end of the tumbler, and is acted upon by the spring w. This 
presser is moved back by the swinging end of the tumble as it 
passes from one corrugation to the next. 


I claim as my invention— 


1. The latch e upon the sliding plate i, that is connected to the 
moving end f of the bolt-case, in combination with the stationary 
ene g of said case, and the box-shaped base a, into which the 
atch projects, substantially as set forth. 


2. The latch-plate 7, sliding between the base a and stud-plate o, 
and having a projection, 2, extending up through a mortise in the 
stud-plate o, in combination with the tumber ¢, swinging upon such 
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(No Model.) 73 


R: FLOCKE. 
SATOHEL LOOK. 


Ne. 279,733. Patented June 19, 1883. 


ggg Bt 


* 
- 


WILLIAM ROEMER VS. THOMAS RB. PEDDIE ET AL. 47 


stud-plate, and the yielding presser u, substantially as and for the 
purposes set forth. 
Signed by me this 16th day of April, A. D. 1875. 
GUSTAVE BERNHEIM. 
W itnesses : 
GEO. T. PINCKNEY. 
CHAS. H. SMITH. 


(Here follows diagram marked page 73.) 


74 Unitep States Patent OFFICE. 


Rospert Frocks, of Newark, New Jersey, assignor to R. Neumann 
& Co., of New York, N. Y. 


Satchel- Lock. 


Specification forming part of Letters Patent No. 279,733, dated June 
19, 1883; application filed April 25, 1883. (No model). 


To all whom it may concern : 


Be it known that I, Robert Flocke, of Newark, in the county of 
Essex and State of New Jersey, have invented a new and improved 
satchel-lock, of which the following is a full, clear, and exact de- 
scription : 

My invention relates to that class of satchel-locks that hold the 
handle-rings, and it consists, principally, of the employment of suit- 
able clips for holding the rings upon the upper side of the lock case 
or plate, at or near its ends. 

The invention also consists in attaching the clips to the lock box 
or case by means of proper joints and rivets, which latter, by pref- 
erence, at the same time serve to attach the lock box or case upon 
the satchel-frame. In most cases the lock or lock plate will be pro- 
vided with points adapted to be passed through suitable orifices 
made in the frame, and to be headed upon the under side of the 
frame for holding the lock box or case, and this, in combination 
with the clips, also constitutes a feature of my invention. 

Reference is to be had to the accompanying drawings, forming 
part of this specification, in which similar letters of reference indi- 
cate corresponding parts in all the figures. 

Figure 1 is a perspective view of my invention. — Fig. 2 is a sec- 
tional side elevation of the same, showing one of the clips ready for 
attachment, the lock box or case being shown attached to the frame 
by the headed points; and Fig.3 isa detailed view, showing a modi- 
fication. 

The satchel-frames A A’ may be of the ordinary or of any ap- 
proved form. 

The lock box or ease B is slotted near its ends at } 5, as shown 
clearly in Figs. 2 and 3, each slot to receive one end of the clips d d, 
that hold the rings f f of the handle C, and the lock is by preference 
also formed or provided with the points or rivets e e, that form in- 
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dependent attachments for the lock to the frame by being headed 
in suitable orifices, é é, in the frame A, as will be understood from 
Fig. 2. 

The clips d d might be attached to the lock box or case in various 
ways, as by rivets at both ends, or by points formed on them, to be 
clinched to or within the lock box or case, or by small openings in 
the lock to act in conjunction with heads or claws formed on the 
clips ; but I prefer to attach them by means of the said slots } 6 and 
tke rivets c c, that pass down through the lock box or case, and 
through the frame A, so that only the two rivets are required for 
attaching the handle C and the lock B to the satchel. 

For making the lock box or case symmetrical at its ends, I prefer 
to depress the lock or plate from its extremities to the slots 6 6, to 
form the seats h h, on which the clips d d rest when in place, as 
shown in Figs. 1 and 2; but instead of this the ends of the lock box 
or case might be made in a continuous slope and slotted, as shown 
in Fig. 3, the entering ends of the clips being somewhat lengthened 
to properly pass through the slots } 6, and the other ends thereof 
aeed to properly fit upon the lock box or case, as will be under- 
stood from said figure. 

In attaching the lock B upon the frame A the points e e will be 
passed through the opening é é in the frame and headed upon the 
under side of the frame, as shown in Fig. 2, which holds the lock 
box or case In proper adjustment while the bag-tiaker attaches the 
bag to the frames. The bag having been attached to the frame, the 
bag-maker attaches the handle C by means of the clips d d and 
rivets c c, which he can easily do, and without disturbing the posi- 
tion of the lock box or case upon the frame A. 

By using the clips dda practical and neat attachment of the 
handle is effected, and the necessity of making recesses upon the 
under side of the lock box or case for holding the rings between it 
and the frame, as is now the practice, is avoided by their use; and, 
furthermore, the method of securing the handle and lock box or case 
to the satchel by means of the clips d and rivets c e is cheap and 
very simple, and enables the bag-maker to easily attach his own 
handles to the satchel without returning the bag to the frame 
and lock maker, as is now usually the practice. 

It will be understood that the points e e might be omitted, 

75 if desired, since the rivets c c alone effect a secure attachment 

of the lock box or case upon the frame, and that the clips d d 

might be applied to any form of lock case or plate and not depart 
from the principle of my invention. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 3 


1. The lock box or case B, having openings }, in combination with 
the clips for holding the rings f, substantially as described. 


2. The lock box or case B, having slots 6, in combination with 
the clips d, that enter said slots at one end, and are held at the other 
by the rivets c, that hold the lock in place upon the satchel, sub- 
stantially as described. 


Be on 
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3. The lock box or case B, formed with the slots 6 and seats A, in 
combination with the separate clips d, for holding the rings f upon 
the lock box or case, substantially as described. 

4. The lock box or case B, having the points ¢, adapted to be 
headed in orifices made in the frame, in combination with the sepa- 
rate clips d, for attaching the handle-rings, substantially as and for 


the purposes set forth. 
ROBERT FLOCKE. 


Witnesses : 
PHILIP SOMMER. 
RICHARD SATTLER. 


76 At a circuit court of the United States held in and for the 
southern district of New York, at the court-house, in the city 
of New York, on the 13th day of November, 1885. 


Present: Hon. Nathaniel Shipraan, judge. 


WILLIAM RoEMER l 
ves ; 
Tuomas B. Peppte. } 


Motion having been made by defendants to strike out and sup- 
press certain testimony given on behalf of the complainant and the 
same coming on to be heard, after hearing Frederic H. Betts in sup- 
port of said motion and A. V. Briesen, Esq., opposed, and after read- 
ing the record of evidence herein, it is ordered that the following 
questions, answers, and offer of exhibits and exhibits themselves be, 

and hereby is [are], stricken out and suppressed, viz: 
76a Questions and answers 23 and 24 in the examination of wit- 
ness William Roemer, and questions and answers 29th, 30th, 
3ist, 32nd, 33rd, and 34th in examination of! same witness (all in re- 
buttal), and the exhibits and testimony referred to in question 31 and 
offered in evidence after answer to question 32nd. 

Also questions and answers 7, 8, 9, in examination of Gustav 
Bernheim, and the offer and exhibit of alleged testimony of Gustav 
Bernheim, alleged to have been given in Simon v. Newman, offered 
in evidence after question 9. 


(S’g’d) N. SHIPMAN, Judge. 


(Endorsed :) U.S. circuit court. William Roemer vs. Thomas B. 
Peddie. Order suppressing evidence. U. S. circuit court. Filed 
Nov. 14, 1885. Timothy Griffith, clerk. 
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76d Circuit Court of the United States for the Southern District 
: of New York. 


WILLIAM RoreMER, Complainant, ) 
against In Equity. 
Tuomas B. Peppie et al., Defendants. i 


Testimony for final hearing taken on the part of defendants, under 
and pursuant to the sixty-seventh rule in equity and the statutes 
in such case made and provided, before Sam’l R. Betts, United 
States commissioner, by consent. 


New York, March 10th, ’85. 


Met ‘pursuant to notice of hearing hereto annexed. 
, eae, , : 
Present: Messrs. Briesen & Steele, for complainant, and J. E. H. 
Hyde, for defendants. 


Henry L. Brevoort, a witness called on behalf of defendants, and 
having been first duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and occupation ” 

A. My name is Henry L. Brevoort; my age is 36 years; I 
live in Brooklyn, N. Y., and I am by occupation an engi- 
neer. 

2Q. What familiarity have you had with mechanical matters, 
and what experience, as an expert, in patent cases? 

A. From the time I was sixteen, when I began working in a ma- 
chine-shop, I have been interested in mechanical matters. From 
that time until I was about twenty-four I was engaged continuously 
in building and designing machinery. For the last ten or eleven 
years I have been almost exclusively occupied in examining patents 
and patented devices, and during this period I have been called 
upon very frequently to testify in suits relating to patents, and I 
have so testified in between 300 and 400 cases. I am familiar with 
structures relating to locks, having been employed for a long time 
by the Sargent & Greenleaf, the Yale, and the Holmes Lock Com- 
panies. I have prepared many specifications and testified in very 
many cases relating to locks. 

3 Q. Have you read and do you understand the letters patent 
granted to W illiam Roemer , No. 195,233, of September 15, 1877, on 
which this suit is brought? 

A. I have read the patent carefully, and I think that I tinder- 
stand what is described and claimed therein. 

4 Q. Will you please state what you understand to be the device 
described and claimed in those letters patent ? 

A. The patent of Roemer, No. 195,233, is for a combined lock and 
handle for traveling bags. The specification of the patent states as 
follows: “This invention relates to a new construction of lock case 
for traveling bags, satchels, and the like, whereby the same is made 
to retain the rings which connect with the handle, to dispense with 
an extended bottom plate, and yet to leave the rings movable in 
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their bearings.” The specification then goes on and describes 
78 the structure of the article, which consists of a case made of 
sheet-metal containing within itself the locking mechanism 
and having at each end notches for the handle rings. No bottom 
= is used, but the lock case itself is secured to the frame of the 
ag and serves both for containing the lock mechanism and for 
holding the handle rings.. Thus these rings are held by the direct 
instrumentality of the lock case itself, which case in this arrange- 
ment of Roemer serves two purposes, to wit, that of holding the lock 
mechanism and handle rings. The claim of the patent is for a lock 
case having notches near its ends to receive and hold the handle 
rings. Thus the invention consists of a bag lock without a bottom 
plate; the case of which lock, besides containing the locking mech- 
anism, is also adapted by being notched to hold the handle rings. 
[ think that this view of the Roemer patent is the correct one, and 
I find that this same view is taken by his honor Judge Wheeler in 
the case of Roemer vs. Simon, Federal Reporter, volume 20, page 
197. In this opinion I find as follows, referring to the Roemer 
patent: “ But the substance of it is understood to be the single attach- 
ment of the lock and handle to the frame and taking advantage of 
the walls of the case to strengthen the frame at the handles.” Thus, 
as I understand it, the views that I have taken are substantially the 
same as those expressed by the learned judge in his opinion. I am 
still further fortified in the view I have taken of the Roemer patent 
by the following reference to the file-wrapper and contents of the 
said Roemer patent. In the original specification I find that by an 
amendment dated August 30, 1579, that the following words were 
inserted in the specification: “To dispense with an extended bot- 
tom plate.” This amendment was made apparently to get around 
the reference that the office gave to the a: om in a letter dated 
August the 20th, 1877, which reference was the patent of Simon, 
May 2d, 1876, No. 177,020. From my own understanding of the 
Roemer patent, fortified by the opinion of Judge Wheeler and the 
statements contained in the file-wrapper and contents, I am 
79 clear in my understanding, as before given, of the Roemer 
invention, to wit, that it is for a lock case without an extended 
bottom plate, which case contains the loeking mechanism and also 
the notches to hold the rings by means of which the handle is 
attached to the lock case. 
4a Q. You have referred in your answer to a patent cited by the 
Patent Office as an anticipating reference to the application of Mr. 
Roemer for his patent in suit, namely, letters patent No. 177,020, 
dated May 2d, 1876, granted to Wm. Simon. Have you read and 
do you understand those letters patent? 
A. I have read the patent of Simon, referred to in the question, 
and I understand what is shown and described in the said patent. 


Defendant’s counsel offers in evidence a printed Patent Office 
copy of the specification and drawing of said letters patent of 
William Simon, and it is consented by counsel that the same may 
be treated and considered as a duly certified copy. 
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5 Q. Please state what you understand to be described and claimed ‘ 
in said letters patent of William Simon, and what was the state of 
the art at the time of the application of Mr. Roemer for his letters 
patent in suit. | 
A. As I understand it, long before the Roemer patent was thought 
of, it was old to attach to the frame of a bag, at the centre thereof, 
locks of various kinds and structures, these locks always being in a 
case which occupied the central portion of the top frame of the bag. 
The handle rings in such bag were usually attached by separate 


plates, one for each ring, independently of the lock case. Thus ' 
three separate things had to be attached to the bag frame—the lock ' 


case and the two handle-securing plates. With this state of the art, 
as I understand it, it occurred to Simon that if he made a long plate, 
attached the lock case to the centre of this plate, and pro- 
80 vided the plate near its ends with handle-securing devices, 
that then he would have to unite only one thing to the bag 
frame, that one thing carrying the lock case and the handle-attaching 
devices. ‘This is practically what is described in the patent of Simon 
referred to in the question. The Simon patent shows an extended 
bottom plate much longer than the lock case, which case is secured 
on the plate at the centre thereof, and which plate is provided near 
its ends with a struck-up concavity or recess to receive the ring loops 
for the handle. This patent of Simon is also, I understand it, re- 
ferred to in the Opinion before quoted of his honor Judge Wheeler 
where he says as follows: “ If the invention had’ been of an attach- { 
ment of the lock direetly to the handles only, or of the extension of 
the top plate of the lock case along the frame to receive the handle 
rings, it would have been anticipated ;” and I presume he meant it 
would have been anticipated by the Simon patent. 

6 Q. Then, in view of the state of the art as just described by 
you, what do you understand to be the distinctive feature of Mr. 
Roemer’s patent in suit? 

A. I understand it to be dispensing with an extended bottom 
plate and making the lock case in such form that it could contain 
the locking mechanism, and also the notches for the handle rings. 

7 Q. Have you seen the lock which was put in evidence in the 
suit of William Roemer vs. Edward Simon et al. by the defendants, 
and called “ Exhibit Havell Lock Box?” And, if so, please state 
whether, in your opinion, in view of that lock box, it required in- 
vention to devise the structure shown and described in the Roemer 
patent in suit, giving your reasons for any opinion you may ex- 
press. ' 


ll, 


Objected to as incompetent. 


A. I do not think it required invention, and I have examined 
the old lock box referred to, on which this opinion is based. The 
Roemer lock is merely such a modification of the Havell lock box 
| as any mechanic who is accustomed to dealing with sheet 
| 81 metal would naturally have made when carrying forward 

the idea contained and embodied in the old “ Havell lock 
box.” 


f 
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8 Q. If it were a part of the state of the art at the time of Mr. 
Roemer’s application for his patent in suit to fasten the handle 
rings of a bag to the bag frame by struck-up plates having the form 
of notches in them, in which the rings were oo such as the form 
of notches which Mr. Roemer piaced in the ends of his lock box, 
shown in the patent in suit, would it or not alter your opinion just 
expressed, that it did not require invention to devise the Roemer 
lock box in view of the Havell lock box? : 


Same objection. 


A. It certainly would not alter my opinion, except so far as my 
opinion would be still further confirmed and strengthened by the 
existence of such articles, for such old devices would show that there 
was nothing new in giving strength and stiffness to the parts by 
forming the notcbes across pieces of metal which were strengthened 
by being bent into convex shape or form. 

9 Q. Is or_is it not very old to give strength to sheet metal by 
binding it into such convex form as might be called or illustrated 
by a struck-up bottom plate of a lock ? 

A. It was very old, and this is shown by reference to “ Ex. Fisher 
Bag ” and the registration of design of Fisher’s No. 293,557, of 1875, 
which were offered in evidence in the suit of William Roemer vs. 
Edward Simon et al. The idea is much older than this, but the 
Fisher exhibit is an apt illustration of the embodiment of this 
well-known principle. 

10 Q. Have you examined the lock and frame offered in evidence 
by the complainant in this suit and marked “Complainant’s Ex. 
Peddie Satchel ?” 

A. I have, and I understand its structure and mode of operation. 

11 Q. Please state whether, in your opinion, that lock ex- 
82 hibits the structure described and claimed in the Roemer 
patent in suit,and give your reasons for any opinion you 

may express. 

A. I am clearly of the opinion that the lock marked “ Peddie 
satchel” does not contain the invention of the Roemer patent. My 


reasons for these opinions are as follows: The “ Peddie satchel ” 


consists of a long or extended bottom plate, with notches at the 
ends forthe loops of the handle. Attached to this extended bottom 
plate and midway of its length is the lock case, which case is much 
shorter than the extended bottom plate, and which lock case like- 
wise contains the entire locking mechanism, which is thus located 
entirely above the upper surface of the extended bottom plate. 
Thus in the “ Peddie satchel,” there are no notches made in the 
sides of the lock case, which notches hold the handle rings; but on 
the other hand, the notches are in the bottom plate, which bottom 
plate has attached to it a comparatively short and unnotched lock 
case. The Roemer patent expressly states that it is an essence of 
the invention therein described to dispense with an extended bot- 
tom plate and to make the notches in the sides of the lock case. 
Now, as the “ Peddie satchel” has no notches in the lock-case for 
the handle rings and as it has an extended bottom plate, it cannot, 


. 
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in my judgment, be said to contain the invention which is set forth 
and claimed in the Roemer patent. 

12 Q. I now read you cross-questions 30, 31, and 32, put to the 
complainant’s expert, Mr. Drake, on his examination-in-chief, and 
the answers thereto. Please state whether or not you agree with 
any of the opinions he expresses in those answers, and, if so, which. 

A. I do not agree with Mr. Drake in his statements where he says 
that the “ Peddie satchel” is the Roemer lock and not the Simon 
lock, simply because it has a bottom plate which is struck up. I 
agree with him in the statement that the “ Peddie satchel” lock 
is the Simon lock, with a struck-up bottom plate; but I think that 
it is perfectly clear that the striking up of the bottom plate of Simon 
does not transform that lock into the Roemer lock, as I under- 

stand the Simon patent. The extended bottom there shown 
83 is partly struck up in its manufacture, the patent saying as 

follows: “Just beyond the ends of both the lock and the fast- 
ening the lock plate A is struck up from below, so as to form a con- 
cavity or recess, 1,on top of the plate to receive the ring loops.” 
What Roemer did was not to strike up the bottom plate of Simon, 
but to dispense with it altogether,and make the lock case itself carry 
the ring loops as well as the working parts of the lock, thus forming 
a structure unlike the Simon lock and the “ Peddie satchel.” 

13 Q. I-now read you the decision of Judge Wheeler on the mo- 
tion for injunction in the three cases of William Roemer vs. Neu- 
mann, Roemer vs. Peddie, and Roemer vs. Headley, and which was 
read to Mr. Drake, and please state whether you agree with that 
opinion. 

A. I fully agree with Judge Wheeler in the conclusions expressed 
by him in his opinion. 

14 Q. Have you seen the other locks offered in evidence by the 
complainant in the four cases in which we are now taking testi- 
mony and marked, respectively, “Complainant’s Exhibit Headley 
Satchel,” “Complainant’s Exhibit Peddie Satchel,” and “Com- 
plainant’s Exhibit Kipper Frame and Lock ?” 

A. I have. 

15 Q. Do you or not agree with Mr. Drake, the complainant’s ex- 
pert, in his answer to the 7th and 8th cross-questions on his exam- 
ination-in-chief, which I now read you? 

A. I agree with Mr. Drake fully. 

16 Q. And does or does not what you have said in regard to the 
“Exhibit Peddie Satchel ” apply equally to the other three exhibits 
specified in the 14th question ? . 

A. It does. 


Adjourned to Thursday, March 19th, 11 a. m. 


—<—., 
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84 New York, March 19, 1885. 


Met pursuant to adjournment. 
Present: Parties as before. 


Examination of Henry L. Brevoort continued : 


17 Q. Have you read the 5th question put to Mr. Drake, the com- 
plainant’s expert, on his examination and his answer thereto? 

A. I have. 

18 Q. Please state whether or not you agree with Mr. Drake in 
his statement that Complainant’s Exhibits Model No. 1 is a repre- 
sentation of that which is shown and described in the Simon patent 
No. 177,020, and please give any reasons which you may have for 
the views which. you may express. 

A. I do not think that Complainant's Exhibit Model No. 1, which 
I carefully examined and the construction of which I understand, 
is a fair representation of the Simon lock. My reasons for this 
opinion are a8 follows: In the Simon patent it is there stated that 
the invention consists in placing the lock fastenings and ring loops 
all upon a single plate instead of making such plate just long 
enough to receive the lock alone, the Simon plate being a long or 
extended plate, the old plate being a short plate, _ long enough 
for the lock. Now, Complainant's Exhibit Model No. 1 has the 
Simon long or extended plate, but it. has also between the ape 
surface of this plate and the lock mechanism a short plate, which is 
the plate that by Simon’s invention is dispensed with, and to.this 
extent Complainant’s Exhibit Model No. 1 is an unfair representa- 
tion of the Simon structure. I can see no possible use which the 
short plate can subserve which could not equally as well be served 
by the extended bottom plate. In fact, the short bottom plate is 
mere surplusage. 

19 Q. Please state also whether you agree with Mr. Drake in the 

statement made, in the answer to the 38th and 39th redirect 

85 questions, that the Complainant’s Exhibit Model No. 3, if 

placed upon a plate like the extended plate of yg rape se 

Exhibit Model No. 1,— would that, in your opinion, be the device 
shown and described in that Simon patent? 

A. Yes; it would if the extended plate had the features of the 
extended plate of Simon and the short plate now forming the 
base for the lock case was removed. In fact this is just what Simon 
taught a person todo. Simon’s idea consisted in removing such 
short bottom plates, an example of which is found in Complainant's 
Exhibit Model No. 3, and substituting for them long or extended 
bottom plates which could perform the function of carrying the 
ring loops for the handle. Of course, if Complainant’s Exhibit 
Model No.3 was placed bodily, base plate and all, upon an extended 
base plate, the Simon structure would not result, for the short base 
plate would not be dispensed with. In either case practical struc- 
tures would result—that is, if Complainant's Exhibit Model No. 3, 
either with or without its short base plate, were fastened upon the 
Simon plate. If Complainant’s Exhibit Model No. 3 had the lower 
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short plate now upon it retained and this structure was then mounted 
upon the Simon extended plate the result would not be the Simon 
lock, and the short lower plate would be mere surplusage and would 
be of no practical use whatever. 

20 Q. Please state whether you agree with Mr. Drake in his state- 
ment in answer to the 5th question that the Exhibit “ Peddie Satchel” 
is as similar to the device shown and described in the Roemer patent 
in suit as is Complainant’s Exhibit Model No. 2, and give your rea- 
sons for any answer you may make. 

A. I don’t agree with Mr. Drake. In the “ Peddie satchel ” there 
is an extended bottom plate and the catch and locking mechanism 
is placed entirely above this extended bottom plate in a case of its 
own. Now,in the complainant’s model No. 2 the lock and catch 
mechanism is partly in a sliding box on top of the lower 
half of the exhibit, and the operation of the sliding box 

operates the catch mechanism, which is placed in the 
86 lower half of the exhibit. Thus in the model No. 2 there is 

not a single extended botiom plate with a lock box on top of 
it, but both the upper and the lower sections of the model No. 2 
contain and inclose portions of the lock mechanism. In this con- 
nection I call attention to the fact that in the “ Peddie satchel” the 
catch openings are in the lock case on top of the extended bottom 
plate, while in the model No. 2 they are in the lower sections of the 
compound device. It is clear from the above that the Exhibit Model 
No. 2 is clearly the Roemer lock with immaterial modifications, 
while the “ Peddie satchel” is clearly not the Roemer lock or any 
form or modification thereof. 


HENRY L. BREVOORT. 


Adjourned till Wednesday, March 25, 1885, at 2 p. m. 


Wepnespbay, March 25, 1885. 
Adjourned to Thursday, April 2d, 1885. 


Taurspay, April 2nd, 1885—11 a. m. 
Adjourned to Thursday, April 9, 1885, 11 a. m. 


Tuurspbay, April 9, 1885—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Henry L. Brevoort by A. v. Brissen, 
Esq., counsel for complainant : 


21 X Q. What is a lock case, in your opinion ? 
A. A lock case is, as I understand it, that portion of the device 
which surrounds and contains the lock mechanism. 
87 22 X Q. Is the lower part of defendant’s structure part of 
the lock case, as you have defined it? 
A. It is not. 


t 
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23 X Q. It does not, in your opinion, assist in surrounding and 
containing the lock mechanism ; is that it? 
A. It does not surround or contain the lock mechanism. 


Answer objected to as not responsive. 


24 X Q. Must a lock case, in order to meet your definition, be 
open on one side? 

A. No; it may be, though. 

25 X Q. Then in defendants’ structure what you term the lock 
case is open on one side, is it not? 

A. It is open when it is in the hands, when placed upon en arti- 
cle. It may be closed by the surface of such article, as in the case 
of a mortise lock for a door. 

26 X Q. That which you hold in your hand now, to wit, the 
article marked “Peddie satchel,” is not a lock case pure and simple, 
then, with its contents, but is, in your opinion, a lock case,and also 
distinct therefrom, a bottom plate ? 

A. The thing I hold in my hand isa lock case, containing the 
locking mechanism. ‘This lock case and locking mechanism is at- 
tached to a bottom plate. 

27 X Q. And that bottom plate, in your opinion, does not assist 
in containing or surrounding the lock mechanism ? 

A. No; it merely forms a base upon which the lock mechanism 
is located. It might be located upon any other base of other shape 
or other nature. : | 

28 X Q. Will you please take that bottom plate off the “ Peddie 
satchel ” and see whether an operative lock case and lock mechan- 
ism remain? 

A. I have taken it off; an operative mechanism does remain, 
which would be efficient to hold the bag shut or allow it to be open. 


Answer objected to as not responsive. 


§8 29 X Q. Does not the tumbler and the key post constitute 
part of the lock mechanism of the “ Peddie satchel ?” 

A. It constitutes a device by which the locking mechanism can 
be held in the locked position by a key. The locking or fastening 
together of the lock and the striker’s plate is done entirely by the 
portion which I now have in my wal and which I.cal]l the lock 
case. 

30 X Q. (Question repeated.) 

A. No, it forms no part of the locking mechanism, which is di- 
rectly concerned in holding the lock case and striker plate in the 
closed position. 

31 X Q. You have testified that the “ Peddie satchel” without the 
bottom plate is a complete lock case and lock. Will you tell us 
what provision there is in that instrument for holding the spring 
in positior. and preventing its falling out? 

A. None, except whatever surface the lock and lock case may be 
placed upon. 

32 X Q. Is the spring part of the lock mechanism of the “ Peddie 
satchel ?” 
5—120 
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A. Yes. 

33 X Q. Does what you have termed the bottom plate of the 
“ Peddie satchel” assist in holding that spring in place? 

A. The surface of that plate serves to hold the spring in “wpe 

34 X Q. But you are clear, are you not, that that plate does not 
assist in surrounding and containing any part of the lock mech- 
anism ? 

A. Yes; it only forms a base, as would be formed by any device 
upon which the lock was placed. 

35 X Q. When you say, in answer to cross-question 22, that a 
lock case surrounds the lock mechanism, and also contains the same, 
do you make any distinction between “ surrounding” and “ con- 
taining ;” if so, what? 

A. No special distinction. The walls of the lock case are those 
parts which protect the lock mechanism from injury. 

36 k Q. When you say a lock case contains a lock mech- 
89 anism, do you mean to testify that all that which contains 
the lock mechanism is the lock case ? 

A. As I understand the question—yes. I do not include, of 
course, the surface upon which the lock goes or is fastened. 


All after “ yes” objected to as not responsive. 


37 X Q. If your answer to the 7th question is correct, does it not 
follow that you disagree with Judge Wheeler, who sustained the 
complainant’s patent in the face of the Havell lock, or else that the 
court did not assume the Havell lock to anticipate complainant’s 
patent ? 


Latter part of the question objected to as incompetent. 


A. Yes. 
38 X Q. In answer to the 8th question, did you assume that the 
Havell lock anticipated the complainant’s patent ? . 


Objected to as immaterial. 


A. I assumed, as I before stated, that from my view of the matter 
there was no substantial invention in the Roemer lock over and 
above the Havell lock box. 

39 X Q. When did you inspect that Havell lock box ? 

A. I think at the time when I made an affidavit in this case, 
though I do not remember the time distinctly. . 

40 X Q. If the Havell lock did not anticipate the Roemer patent, 
but the Simon patent, No. 177,020, did, would you or not tind a 
patentable invention in the Roemer patent over and above the 
Simon patent? 

A. There is a patentable invention in Roemer over and above 

Simon when the Havell lock box is disregarded. 
90 41 X Q. In seeking the essence of an invention in a patent, 
do you look at the claim of the patent or not? 
A. I look at the claim, the specification and the drawing. 
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42 X Q. What do you understand by the essence of the invention 
in a patent? 
A. That which the patentee wanted to patent. 


Cross-examination closed. 


Redirect by Mr. Hype: 


43 Red. Q. If there were no bottom plate at all to a bag lock, 
but the lock case containing the locking inechanism were mounted 
directly upon the frame of a bag to which the tumbler and key post 
were secured, would that make the oag frame part of the lock case 
or not? 


Objected to as leading and immaterial, no exhibit corresponding 
‘ with the question being before the witness. 


A. It would not. 

44 Red. Q Do you find that Mr. Roemer in his patent in suit 
makes a distinction between the lock case and the bottom plate of 
a lock or not, or that he speaks of the bottom plate as a part of the 
lock case ? 


Objected to as leading and incompetent. 


A. In the patent it is said that the extended bottom plate is dis- 
ensed with and the notches for the ring loops are in a “ lock case.” 
Thus he does distinguish between a lock case and a bottom plate, 

45 Red. Q. And is that distinction correct or not? 


Objected to as incompetent. 


A. Yes. 

91 46 Red. Q. In answer to cross-question 38 you stated that 

in answering the 8th question you assumed that in your view 
there was no substantial invention in the Roemer lock over and 
above the Havell lock box, and I call your attention to the fact that 
the 8th question, which I now read to you, called for a comparison 
between a modified Havell lock box, in accordance with an assumed 
prior state of the urt, and now ask you whether in your answer to 
38 X Q. you referred to such modified Havell lock box or the 
Havell lock box itself. 


Objected to as incompetent. 


A. I referred to the Havell lock box, as modified by that which 
was well known in the art. 


Redirect closed. 
Adjourned to Tuesday, April 14th, 11 a. m. 
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New York, May 5, 1885. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Recross-examination of Mr. Brevoort by Mr. A. V. BRIESEN: 


47 Re-X Q. To what do you refer as “ well-known in the art,” 
in your last preceding answer? 

A. I refer to the fact that corrugating or stiffening sheet metal 
by bending it into a semi-tubular form has long been known and 
practiced. 

48 Re-X Q. To any other fact beside that? 

A. I think I have seen plates to hold bag-handle rings, on bag 
frames, before the Roemer patent, which were struck up and notched, 
but I cannot fix the date, and merely remember the matter indis- 

tinctly. The above may have been well known to those 
92 engaged in the manufacture of bags. I personally do not 
know whether it was well known or not. 

49 Re-X Q. To any other fact ? 

A. I think not. 

50 Re-X' Q. I will read you the answer of defendant’s expert wit- 
ness, Faber:du Faur, to the forty-first redirect question in his ex- 
amination in the suit of Roemer vs. Simon, which involved the same 
patent here in suit. Was or was not your reference to the state of 
the art in answer 46 based upon the facts to which Mr. du Faur 
refers in the last part of said answer ? 


Objected to as incompetent. 


A. No. 

51 Re-X Q. I will now read you from the same record the: answer 
of the same expert witness to the 43d redirect question. Was or was 
not your reference to the state of the art in answer 46 based upon 
the facts to which Mr. du Faur refers in the last part of said answer? 


Same objection. 


A. Yes; I had these facts in mind when I gave my answer. 
Recross closed. 


Re-redirect examination : ‘ 


52 Re-re-D. Q. If it were a state of the art at the time of Mr. Roe- 
mer’s invention described in the patent in suit to make plates to 
fasten the bag-handle rings to bag frames, such plates being struck 
up and notched in the sides, as referred to in your answer to 48 re- 
cross, would it, in your opinion, require invention to devise the bag 

lock described in Mr. Roemer’s patent in suit, taking into 
93 consideration also that it was also old to fasten the handle 
rings to the bag frames by the lock case itse!f, as shown in 


the Havell lock box? 
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Objected to as leading and as not redirect examination, and also 
as the fact inquired about was before the court in the Simon case 
and not denied therein. 


A. No. 


Examination closed. 
HENRY L. BREVOORT. 


Subscribed and sworn to before me this 5th day of May, 1885. 
SAM’L R. BETTS, 
United States Comm’r, S. D. of N. Y. 


Tuespay, April 14th, 1885. 
Met pursuant to adjournment. | 
Adjourned until Monday, April 20th, at 11 a. m. 


Monpbay, April 20th, 1885. 
Met pursuant to adjournment. 
Adjourned to Monday, April 27th, at 11 a. m. 


New York, Monpay, April 27th, 1885. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Rosert W. CHAPMAN, a witness called on behalf of defendants, 
and having been first duly sworn, deposes and says: 


My name is Robert W. Chapman; my age is 41 years; 
94 I reside at No. 52 Tichnor street, Newark, New Jersey; my 
occupation is foreman with T. B. Peddie & Co., and have been 
there for the last twenty-five years, off and on. 
1 Q. What is the business of T. B. Peddie & Co.? 
A. Manufacturers of trunks and bags. 
— Q. What are your duties as foreman ? 
A. To superintend a department of manufacture. 
3 Q. Are you familiar or not with the different kinds of bag trim- 
mings used by the bag manufacturers generally ? 
A. Lam. 
4 Q. How long have you been so familiar with them ? 
A. Twelve or fifteen years. 
5 Q. Please look at the piece of metal stamped into the shape of a 
dog’s head which I now show you and state if you know what it is. 


Objected to as immaterial and objected to on the ground that the 
witness is not named in the answer as having knowledge. 


A. It is a dog’s head used to attach handles to bags in connection 
with a ring. 

6 Q. In what part of that dog’s head was the ring secured ? 

A. Through the openings in the side under the nose. 

7 Q. How is the dog’s head fastened to the bag, and to what part 
of the bag? 


>. 
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A. It is fastened with two rivets passing through the frame of the 
bag and riveted thereto. 

8 Q. How many of those dog’s heads and rings are used on each 
bag to fasten the handle ? 

A. Two; one on either end of the handle. 

9 Q. How long have you known such sh: — pieces of metal to be 
used to fasten the handle rings to bag frames ? 

A. Since 1870. 
95 10 Q. Can you produce other specimens of such dog’s 
head ? 
A. I can. 


Witness produces another dog’s head similar to the one shown 
him. 

11 Q. Has the firm of T. B. Peddie & Co. used such dog’s head to 
fasten bag handles to the frame ? 

A. They have. 

Objected to as leading. 


12 Q. As early as what year did they use such articles for that 
purpose, to your knowledge? 

A. 1870. 

13 Q. Have they ever used them since that year ? 

Objected to as leading. 

A. They have. 

14 Q. In small or considerable quantities ? 

A. Small quantities. 

15 Q. Have they sold during that period bags with such attach- 
ments on them ? 

They have. 

16 Q. From whom, if you know, did that firm procure such attach- 
ments, or did they make them themselves ? 

A. They bought them from Stevens, Roberts & Havell, of New- 
ark. 

17 Q. Can you produce any memoranda or bills of such attach- 
ment procured by T. B. Peddie & Co.? 

A. Ican. Here is one of 1870, of 1875, and of 1876. 


Defendants’ counsel offers in evidence the two dog’s heads identi- 
fied by the witness, and they are marked “ Def’ts’ Exhibit Dog’s- 
Head Attachment,” S. R. B., U. S. comm’r, Ap’! 27, ’85. 


Objected to as incompetent and immaterial. 
96 Also the three bilis produced by the witness for such dogs’ 
heads, and they are marked, respectively, “ Def't's Exhibit 
Dog's Head, Bills Nos. 1, 2, and 3,” Ss. R. B., U.S. comm’r, Ap’! 27, 


85. 


Same objection. 


18 Q. Please look at the three articles which [ now show you 
and state what they are, if you know. 


| 
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A. I know them to be handle attachments, to fasten handles to 
bag frames. 

19 Q. What, if anything, went in the crease or loop which is 
struck up in a semi-circular form at one end of these last attach- 
ments? 

A. A ring, to fasten the carrying strap to. 

20 Q. How were these attachments fastened to the bag, and to 
what part of the bag? 

A. Riveted to the bag frame. 

21 Q. How many of those attachments were there to each bag ? 

A. Two. 

22 Q. How long have you known of such attachments ? 

A. Since 187], the date of the patent stamped on them. 

23 Q. Who made and used such attachments, if you know ? 

A. Edward Simon & Bros., of Newark and New York. 

24 Q. State, if you know of your own knowledge, whether or not 
it is a common thing among manafacturers of bag trimmings and 
other metal workers to strengthen metal plates by striking them up 
so as to give them an angular shape, such as is shown in those five 
attachments identified by you? 


Objected to as leading and immaterial. 


A. I know it is a common thing—— 
25 Q. State how long you know it to have been a common thing 
to do that. 
97 A. As long as I have been in the bag business—for the 
last 25 vears. 

Defendant’s counsel offers in evidence the three attachments last 
shown the witness, and they are marked “ Defendant’s Exhibit 
Simon Handle Fastenings,” 8. R. B., U.S. Commissioner, April 27, 
1885. 

Adjourned to Tuesday, May 25, at 11 a. m., the witnesses Brown 
and Chapman to be then produced for cross-examination, and the 
right of objection being reserved, defendant’s time to be extended 
accordingly. 


Turspay, May 5, 1885—12 a. m. 


Cross-examination of the witness, R. W. Cuapmany, by A. V. 
BrigsEN, Esq.: 


26 X Q. Of whom did you get the three bills which you pro- 
duced ? 
A. Do you mean the manufacturer of the goods? 
27 X Q. Who gave them to you before you produced them here? 
A. The clerk in the office, James Rennie, in T. B. Peddie’s office. 
28 X Q. Do you know in whose hand writing those bills are? 
A. I do not. 
29 X Q. Do you know how Mr. Rennie got them? 
A. By searching for them amongst a miscellaneous collection—— 
30 X Q. Where did he search, if you know? 
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A. Amongst the miscellaneous collection of old bills stored 
away. — | ) 

31 X Q. I wish to know how he got them in the first instance, if 
you know? 


Objected to as fully answered. 


98 A. When those goods caine in he was not employed there 
and he did not get them. They came in with the goods. 

32 X Q. Did you see these bills come in with the goods? 

A. I did not. 

33 X Q. Then why do you say, in answer to X Q. 31, that they 
came in with the goods? 

A. Because it is the usual practice to send in bills with the goods. 

34 X Q. And that is all that you know about those bills, is it 
not? 

A. Yes. 

35 X Q. Where did you get these two particular dog’s heads which 
vou have produced? I mean who gave them to you before you 
brought them here? 

A. I went into the office and asked for them of the boy in charge. 

36 X Q. When was that? 

A. Just before I came down here to testify last time. 

37 X Q. When last were such dog’s heads delivered to T. B. Ped- 
die & Co.? 

A. I don’t know. 

388 X Q. Have you no information at all upon that subject? 

A. I have not. : 

39 X Q. To the best of your knowledge and belief, when last were 
such dog’s heads de'ivered to T. B. Peddie & Co.? 

A. In 1876. 


The witness before making the last answer examined the bills 
which he had produced. : 


40 X Q. Were the dogs which T. B. Peddie & Co. got of Roberts 
& Havell and of Stevens, Roberts & Havell all of the same size and 
shape? | 

‘ A. They were not. 

41 X Q. In what respect were they not? 

A. Some of them were used as an ornament having what 

99 is called a bar attached to it; others were used as an orna- 
ment without the bar, having lugs at the end others; were 
pierced with rivet holes having an 7 sage in the sides to admit a 
ring. That is about all the shapes they were that I now remembet. 

42 X Q. Which of these three shapes did T. B. Peddie & Co. get 
in 1870, if you know? 

A. I know they got the last-mentioned, pierced with rivet holes 
and with a place in the side for the rings, in 1870. 

43 X Q. Which of these in 1875? 

A. They got the same kind. 

44 X Q. Which in 1876? 

A. The same kind. 
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45 X Q. When did they get the first kind mentioned in your ah- 
swer No. 41? 

A. About the same year as the first bill there mentioned—1870. 
They gotothers. They used them indiscriminately—the ornaments. 

46 X Q. Did they not get that kind in 1875 and 1876? 

A. They did. 

47 X Q. When did they get the second kind mentioned in your 
answer 41? 

A. In 1870, to the best of my knowledge; also in 1875 and 1876. 

48 X Q. Was not the second kind like those produced by you, 


.excepting the openings in the sides ? 


A. No; they had openings in the sides. 

49 X Q. Then I do not understand the difference between the 
second and third kinds. Please explain more fully. 

A. The second kind have lugs at either end bent down ; the third 
kind is like the exhibits with these holes in the side. (Witness 
points to the holes in the projections of the exhibit.) 

40 X Q. At the time you answered the last previous question you 
handed me a dog’s head. Will you please tell us whether that dog’s 
head you so handed me is one of the kind T. B. Peddie & Oo. bought 
of Havell’s firms? 


Objected to unless the year is stated. 


A. It is. 
100 51 X Q. In what year or years were such dog’s heads 
bought by T. B. Peddie & Co.? 
A. In 1885-84, ’83, 82, and back as far as you like. 
52 X Q. In 1870, 1875, and 1876? 
A. I don’t know. 


Counsel for complainant offers in evidence the dog’s head referred 
to in Q. and Ans. 50 and 51, and it is marked “ Complainant's Ex- 
hibit Peddie Dog’s Head,” S. R. B., U.S. com’r, May 5, 1885. 


Objected to as immaterial and not cross-examination. 


53 X Q. Do you know by whom the openings were cut in the sides 
of these two particular exhibits, both of which are marked “ De- 
fendant’s Exhibit Dog’s-Head Attachment?” 

A. By the manufacturer. 

54 X Q. Who was that? 

A. Stevens, Roberts & Havell. 

55 X Q. When did they cut these openings in these two particu- 
lar exhibits ? 

A. I don’t know. 

56 X Q. Who gave you those two exhibits—who was the boy? 

A. The office boy at Peddie’s factory in Newark. I.don’t know 
his name. ! 

57 X Q. Did they have the openings in the sides for receiving the 
rings at the time the boy gave them to you? 

A. They did. | 

58 X Q. Who instructed you to ask the boy for them? 

A. Noone. 
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59 X Q. Why did you ask for them? 

A. That I might testify about them intelligently. 

60 X Q. How did you know you were to testify about them? 

A. I was asked by one of the firm if I remembered that they had 

been used for the purpose. 
101 61 X Q. Who asked you that? 
A. Mr. George B. Jenkinson. 

62 X Q. Did he show you one of them at the time he asked you 
that ? 

A. He did not. 

63 X Q. What did you answer? 

A. That I remembered it. 

64 X Q. Was that all you answered ? 

A. Yes, sir. 

65 X Q. What next did he say ? 

A. He asked if [ would be willing to testify to it. 

66 X Q. Where did the boy find those two exhibits, if you know? 

A. I don’t know. 

67 X Q. Are you positive that these openings in the sides of the 
exhibit “ Defendant’s Exhibits Dog’s-Head Attachments ” were not 
cut at the establishment of T. B. Peddie & Co. 

A. I am positive they were not. 


Cross-examination closed. 


Redirect by Mr. Hype: 


68 Re-D. Q. Which of the three forms of dog’s heals were used 
as ornaments? 


Objected to as already answered in answer 41. 


A. They were all used as ornaments. 

69 Re-D. Q. Which of the three kinds were used to fasten the 
handle rings to bag frames by T. B. Peddie & Co.? 

A. The one with the openings in the sides and pierced at the ends 
for rivets. 

70 Re-D. Q. Do you mean like the “ Defendant’s Exhibit Dog’s 
Head Attachment” or not? 

A. I mean that kind. 

71 Re-D. Q. Did you see such dog’s heads on ben and used for 
such purposes by T. B. Peddie & Co.? 


Objected to as leading and as the name of the witness is not in 
the answer. 
102 A. I have. 
714 Re-D. Q. When first ? 


Same objection and as not redirect examination. 


A. About 1870. 

72 Re-D. Q. Were those bags sold by T. B. Peddie & Co. at that 
time? 

Same objection. 
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A. They were—I presume they were and did not have anything 
to do with the sale of them. 
73 Re-D. Q. About how many such bags did you see? 


Same objection. 


A. I saw one, anyhow—I don’t know how many; we make them 
‘up in dozens lots—hundreds, thousands, perhaps. 
74 Re-D. Q. Did you see more than one such bag? 


Same objection. 


A. Yes. 
75 Re-D. Q. Did you see as many as a hundred at that time from 
1870 to 1876? 


Same objection. 


A. I dare say I did. 
76 Re-D.Q Were they or not a regular article of sale by T. B. 
Peddie & Co.? 


Same objection. 


A. They were. 

77 Re-D. Q. When these dog’s heads were used as ornaments to 
what were they attached? 

A. School bags, knapsacks, and various other articles. 
103 78 Re-D. Q. When they were so used as ornaments to 
what part of the bag were they attached—the frames or the 

leather ? 

A. The front or flaps of the bag. 

79 Re-D. Q. Were the dog’s heads like the “Complainant’s Ex- 
hibit Peddie Dog’s Head,” which has no opening in the sides used 
to fasten the handle rings to bag frames ? 


Same objection. 


A. No. 

80 Re-D. Q. Did you see the dog’s heads like the “ Def’t’s Ex. 
Dog’s-Head Attachment” when they came from Roberts & Havell 
and Stevens, Roberts & Havell from 1870 to 1876? 


Same objection. 


A. I did. 

81 Re-D. Q. Were they or not in the same shape and form as the 
“ Def’t’s Ex. Dog’s-Head Attachment” when they came from those 
firms? 


Same objection. 


A. They were. 
82 Re-D. Q. Did the handle rings come with them or not? 


Same objection. 
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A. They usually came with them. 
83 Re-D. Q. Do T. B. Peddie & Co. make bag trimmings ? 


Same objection. 
A. They do not. 


Redirect closed. 


104 Counsel for complainant gives notice that on the 8th of 

May, 1885, he will move before this court that redirect ques- 
tions 71, 714, 72, 73, 74, 75, 76, 80, 81, and 82, and the answers 
thereto, be stricken from the record because of the leading character 
of the said questions. 


Recross-examination : 


84 Re-X Q. Did T. B. Peddie & Co. get such dog’s heads for orna- 
mental purposes with pointed lugs ? 
A. They did. 


Examination closed. 
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ROBERT W. CHAPEMAN. 


Subscribed and sworn to before me this 5th day of May, 1885. 
SAMUEL R. BETTS, 
United States Commissioner, S. D. of N. Y. 


Counsel for complainant requests the officer to furnish him with 
a certified copy of Chapeman’s deposition for the purposes of the 
motion noticed above, and gives notice that he will read the same to 
the court in support of said motion. | 

Counsel for defendant requests the examiner to certify the orig- 
inal record of Chapeman’s testimony, with the exhibits referred to 
therein, to the court for the purposes of said motion. 


Defendant’s time is extended to June Ist, 1885. 
Adjourned to Saturday, May 9, at 11 a. m. 


SATURDAY, May 9—11 a. m. 
Adjourned to Friday, May 15, at 11 a. m. 


105. May 15—11 a. m. 
Met pursuant to adjournment. 
Present: A. V. Breisen, Esq., of counsel for complainant, and C. 
W. Betts, Esq., of counsel for defendant. 


GreorGeE B. JENKINSON, a witness called on behalf of defendant, 
and having been first duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is George B. Jenkinson. Iam 56 yearsold. I reside 
at No. 629 High street, Newark, N. J., and by occupation I ama 
trunk and bag manufacturer. 

2 Q. How long have vou been in that business ? 

A. Thirty-five years. 
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3 Q. Are you the defendant in the suit of Roemer vs. Peddie & 
Jenkinson, now in controversy in this court? . 
A. Yes. 

4 Q. Please look at the “ Defendants’ Exhibit Dog’s-Head Attach- 
ment” and state if you know what it is and when you first saw such 
attachment. 


Any testimony of this witness as to prior knowledge or use is ob- 
jected to on the ground that no notice of his name was given in 
defendants’ answer. 


A. This is an attachment used for the fastening of handles on 
bags, in connection with a ring to hold the handle. We bought 
these on August 26th, 1870, and used them shortly thereafter. 

5 Q. How soon afterwards did you use them? 

A. One month. 

6 Q. Please state exactly how you used them one month after Aug. 

26th, 1870. 
106 A. We used them on the top of a frame in connection with 
rings to hold the handle. They were bought for that pur- 
pose and used as soon as we could thereafter. 

7 Q. How were these dog’s-head attachments fastened to the top 
of the bag frame? 

A. Each dog’s head was fastened with two small rivets through 
the top of the frame. 

8 Q. How many dog’s heads were so placed on each frame ? 

A. Two. 

9 Q. Where were the rings placed which you say were used in 
connection with the dog’s-head attachments? 

A. In the slots on the end of the dog’s heads. (witness pointing 
to the two semi-circular slots under the nose of Def’t’s Exhibit 
Dog’s-Head Attachment). 

10 Q. What were these rings used for that were fastened to the 
bag frame by means of these dog’s heads? 

A. To hold the bag handle. The bag handle was through 
the rings used in connection with the dog’s head and one end of the 
handle was fastened to each ring. 

11 Q. Were you connected with the defendant, T. B. Peddie, at 
that time? | 

A. In 1870 I had an interest in the business, not a fall partner. 

12 Q. Look*at the dill marked “ Def’t’s Ex. Dog’s-Head Bill No. 
1,” and state if you know what it is. 

A. The bill is for dog’s heads similar to this exhibit “ Defendant’s 
Exhibit Dog’s-Head Attachment,” with the rings to be used in con- 
nection. The rings and dog’s heads were gilt. 

13 Q. Is that the original bill of the dog’s heads purchased by 
Mr. Peddie while you were in business with him? 

A. It is. 

14Q. What was done with the bag frames to which these dog’s 
heads and rings were attached, as you have explained, in the year 
1870? 
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A. They were sold. 
15 Q. In what shop were these dog’s heads attached to the frames 
in that year? 
A. In T. B. Peddie’s bag shop, in Newark. 
107 16 Q. After this first purchase of dog’s heads and rings like 
“Defendant’s Exhibit Dog’s-Head Attachments” did you 

know of any other purchases of such attachments by the defendant 
Peddie; and, if so, when? 

A. Ido; at intervals between August 26, 1870, and October 7, 
1875. There may be some later. 

17 Q. What was done with those dog’s-head attachments that 
were subsequently purchased by the defendant? 

A. They were used for fastening the handles on the bags in the 
same way that I have already described and were sold. 

18 Q. Look at the “ Defendant’s Exhibits Dog’s-Head Bills Nos. 2 
and 3,” and state whether you recognize them as some of the origi- 
nal bills of these dog’s heads and rings purchased by the defendants 
and used by them as you have described. 


Objected to as leading. 


A. These are some of the original bills. 

19 Q. How do you know that? 

A. They were filed away at the time and we found them where 
they were filed. ° We have also a copy on our invoice book. 


Direct examination closed. 
Reeess until 2.30 p. m. 


Met after recess. 
Present: Counsel as before. 


20 Q. Have all the dog’s heads you got from 1870-75 been sold ? 

A. No, I think not; most of them have. 

21 X Q. Have all the bags that were provided with such dog’s 
heads been sold ? 

A. Yes. 
108 22 X Q. Of whom did you get dog’s heads like “ Complain- 
ant’s Exhibit Peddie Dog’s Head”? 

A. From Stevens, Roberts & Havell. 

23 X Q. Not from Roberts & Havell? 

A. The firm was changed three times, and I can’t recollect the 
date of change. 

24 X Q. When did you first get such dog’s heads as “ Complain- 
ant’s Ex. Peddie Dog’s Head ”? 


Objected to as not within the scope of the examination. 


A. Some time shortly after Aug. 26, 1870, or it may be previous. 
I could tell by referring to our books exactly. 

25 X Q. Do the bills to which you have referred in your testi- 
mony mention any such dog’s h ead as “Complainant’s Ex. Peddie 
Dog’s Head”? 

A. No. 
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26 X Q. How can you tell that? 

A. The dog’s heads with the slot for rings were always bought 
with the rings for the purpose of using on bags to hold the handle. 

27 X Q. Is that your only reason for stating that these bills are 
not for the kind of dog’s heads to which my question referred ? 

A. Yes. 

28 X Q. What kind of rings were they that are mentioned on the 
bills ? 

A. What is called a wire D ring. 

29 X Q. You said in answer to one of the direct questions that 
the dog’s heads and rings were gilt. Were they all gilt? 

A. All that were billed so. 

30 X Q. How were the others ? 


Witness looks at a bill. 


A. They were nickel. 

31 X Q. What bill did you look at before answering that ques- 
109 gs They are marked “ nickel” in a bill of 1876. 

Objected to as not responsive. 

32 X Q. (Question repeated.) 

Witness looks at bill again. 


A. I looked at a bill of Oct. 7, 1875. 


33 X Q. Will you produce that bill? 

A. I will not. : 

34 X Q. Did you stop putting dog’s heads and rings on bags in 
about 1875? 

A. I think we used them up to 1876 and perhaps later. 

35 X Q. Why do you now make locks with ring-holders like those 
on “‘Complainant’s Ex. Peddie Satchel” and not put on the dog’s 
heads instead ? 


Objected to as not proper cross-examination, as irrelevant, and as 
calling for a matter of opinion. 


A. We don’t make locks like that. 
36 X Q. Then why do you sell them like those on “ Ex. Peddie 
Satchel” instead of those with the dog’s heads? 


Same objection. 


A. Because we like them better and they sell better. 

37 X Q. Are you the same George B. Jenkenson whose testimony 
is recorded on pages 217-238, inclusive, of defendants’ printed rec- 
ord in the case of Roemer vs. Simon et al.? 

A. I presume I am. The copy is there; of course, I can’t tell 
whether it is true. 


Witness looks at record in case of Roemer vs. Simon et al. and 
hands same back to counsel for complainant. 


~ 


WILLIAM ROEMER VS. THOMAS B. PEDDIE ET AL. 


110 38 X Q. What did you mean in that testimony by your 

answer to the 168th question, which is as follows: “ Re-X Q. 
168. Then you mean, do you, that the Roemer lock has the bottom 
plate or box plate extend out far enough to receive the handle rings 
A—the Roemer lock has box plate extend out to take the handle 
rings” ? 

A. The Roemer lock box is in one piece and has the plate ex- 
tended out to take handle rings. That was my meaning when I 
made this answer. 

39 X Q. And that, of course, was also your meaning, was it not, 
when you answered the 166th and 167th questions in that deposi- 
tion, which are as follows: 

“166 Re-D.Q. What do you mean by the words ‘the same principle’ 
in your answer to 130 Re-D.Q.? A. I mean having the plate ex- 
tend out far enough to receive the handle rings. 167 Re-X Q. 
What plate? A. The bottom plate or box plate.” 

A. The same meaning. 

Cross-examination closed. 


GEORGE B. JENKINSON. 


Subscribed and sworn to before me this 15th day of May, 1885. 
SAMUEL R. BETTS, 
U. S. Commissioner, S. D. of N. Y. 


Adjourned to new notice. 


1il JUNE 9, 1885—120 Broadway. 
Met pursuant to notice. 
Present: S. H. Steele, Esq., for complainant, and J. E. H. Hyde, 
Esq., for defendant. 


BERNARD CoNLAN, a witness produced on the part of defendants, 
aud having been first duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and occupation ? 

A. My name is Bernard Conlan; 45 years old; I reside at 537 
Bank street, Newark, New Jersey; I am a manufacturer of fancy 
brass goods. 

2 Q. Have you ever been engaged in the manufacture of trim- 
mings for traveling bags and satchels? 

A. Yes, sir; all my lifetime. 

3 Q. Please look at the Defendants’ Exhibit “ Dog’s-Head At- 
tachment” and state whether you have ever seen such articles be- 
fore. 

A. Yes, sir. 

4 Q. When first and where? 

A. I can’t say exactly within the year, but it is somewhere be- 
tween 1866 and 1868. I have made the dies for them. 

5 Q. Where was it that you made the dies for such articles? 

A..At the factory of Stevens, Roberts & Havell. I worked for 
them at Newark, N. J. j 

6 Q. What was Mr. Havell’s first name? 
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A. George Havell. 

7 Q. When did you leave the employment of Stevens, Roberts & 
Havell,and how long had you been with them when you left them? 

A. I left Stevens, Roberts & Havell and started business for my- 
self iu 1871, the 10th of January. I had been working in their 
employ 21 years before that. Part of this time I was with James 

Bishop, who was bought out by Stevens, Roberts & Havell. 
112 8 Q. How do you recollect that it was within the years 

1866 and 1868 that you made the dies for articles like the 
exhibit shown you ? 

A. The way I[ came at it is that I got married in 1864, and we 
moved to Washington street, where the factory is now at present, in 
1865, and I know 1t was not over a year or two at the furthest after 
that that I made those dies. 

9 Q. Did you see articles like the “ Def’ts’ Exhibit Dog’s-Head 
Attachment” struck from the dies that you made while you were 
with Stevens, Roberts & Havell ? 

Complainant objects to any testimony of this witness tending to 
show prior knowledge on the ground that his name is not set up in 
the answer. 


A. Yes, sir. 

10 Q. How many, about, such articles were made by Stephens, 
Roberts & Havell before you left them ? 

A. Well, we used to cut them out from 25 to 100 gross at a time. 
I suppose there must have been a couple of hundred gross; maybe 
a thousand gross,for all I know. I am still making them myself. 

11 Q. What were those articles like the “ Def’ts’ Ex. Dog’s-Head 
Attachment” used for while you were with Stevens, Roberts & 
Havell ? 


Com plainant’s counsel requests defendants’ counsel to state whether 
he expects to prove prior knowledge or prior use of the invention 
claimed in the patent in suit by this witness, and states that he ob- 
jects to any testimony of this witness tending to that end upon the 
ground above stated. 

Defendants’ counsel replies that he expects to use the testimony 
of this witness for any purpose for which it is legally competent. 


A. Stevens, Roberts & Havell only done the manufacturing 
113 of them just as they are, and sold them to those trimmers— 
such as bagmakers and others, trimmers in that line—such as 
drawer-pullers. 
12 Q. For what purpose did Stevens, Roberts & Havell sell those 
attachments to bag manufacturers? 


Objected to as incompetent. 


A. To fasten the handle on the frame, for one purpose. 
13 Q. Did you see bags with the handle fastened to the frame by 
such attachments? 
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A. Yes, sir; I did. They had quite a run on them at one time. 

14 Q. How was the handle fastened to the bag frame by means of 
such attachments ? 

A. The D ring put in the notches and the dog’s heads riveted on 
the frame, one on each side, by that means fasten the handle. 

15 Q. Did you see more than one bag which had the handle 
fastened in that way? , 

A. Yes, sir; most every place I’d go I’d see them in the windows 
along the streets, and I’d always take notice of the trimmings that 
was on them specially. For about two years I’ve seen those used 
frequently. 

16 Q. Do you know whether bags having the handles so attached 
were sold or not at that time? 

A. I’ve seen them used; that’s all I know. 


Direct closed. 
Cross-examination closed. 


B. CONLAN. 


Subscribed and sworn to before me this 9th day of June, 1885. 
SAM’L R. BETTS, 
United States Commissioner, South. Dist. of New York. 


Adjourned to Thursday, June 11, at 2 p. m. 


114 | Tuurspay, June 11—2 p. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
Defendant's counsel states that his case for the defense is closed. 


Circuit Court of the United States for the Southern District of 
New York. 


WILLIAM Roemer, Complainant, 
against In Equity. 
Tomas B. Peppie et al., Defendants. 


Testimony taken in surrebuttal on the partof the defendants, pur- 
suant to the order of the court of January 8th, 1886, before 
Samuel R. Betts, United States commissioner. 


New York, January 13, 1886—11 a. m. 
Met pursuant to notice. ; 
Present: J. E. H. Hyde, Esq., counsel for defendants; Briesen & 
Steele, counsel for complainant. 


115 GusTAVE BERNHEIM, a witness called on the part of de- 
fendants, and having been first duly sworn, deposes and 
says: : 


1 Q. What istyour name, age, residence, and occupation ? 

A. Gustave Bernheim ; age, 40 years; residence, New York city; 
Iam a manufacturer of and dealer in material for traveling-bag 
frames. 


Pi. 
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2 Q. Of what firm are you a member and how long have you 
been a member of such firm? 

A. A member of the firm of R. Neumann & Co., since 1868, and 
have been with them two years previous as clerk. 

3 Q. Have you read the testimony of Mr. William Roemer, the 
complainant in these cases, taken on the 31st day of October, 1885, 
in these four cases, and especially that portion of it in which he says 
that frames for traveling bags and satchels were not made wider 
than ? of an inch prior to the year 1880? 

A. I have read it. 

4 Q. Please say whether that testimony of Mr. Roemer’s is true, 
and give the reasons for any answer which you may make. 


Objected to as incompetent. 


A. It is not true, because since the latter part of 1870 or the be- 
ginning of 1871 R. Neumann & Co. have been making railroad 
frames, especially for Mr. Roemer under a patent of his Jated Jan- 
uary, 1871, which were | of an inch wide; we made them in large 
quantities, and in the course of years Mr. Roemer himself used 
thousands of dozens of them. We made the frames for others, too, 
but generally without that special feature for which he had a 
patent. 

5 Q. What do you mean by railroad frames ? 

A. The large frames used on large traveling bags are generally 
valled railroad frames. 

6 Q. Please look at the Patent Office copy of the letters patent 

which I now hand you, being letters patent No. 110,791, of 
116 January 3d, 1871, and state whether or not that is the patent 
to which you referred in your last answer. 

A. It is. 


Defendants’ counsel offers in evidence the patent just shown to 
the witness, and it is marked Defendants’ Exhibit Roemer Patent of 
January 3, 1871, 8S. R. B., U. S. commissioner, January 13, 1886. 

Objected to as irrelevant and immaterial and as not proper sur- 
rebutting evidence, but no objection is made to the use of a Patent 
Office copy with the same force and effect as if duly certified. 


7 Q. Isthe William Roemer to whom that patent was granted the 
sane William Roemer who is the complainant in these suits and 
who has testified therein ? 

A. He is the same. 

8 Q. Can you produce one of those original frames, such as you 
have made for said William Roemer, as you have testified, during 
the last thirteen or fourteen years ? 

A. I can and I do. 


Defendants’ counsel offers the same in evidence, and it is marked 
“ Def’ts’ Ex. Roemer Frame” of January 3, 1871, S. R. B., U.S. com- 
missioner, January 13, 1886. 


9 Q. Please measure the frame which you have produced with the 


measure I now hand you and state how wide it is. 
~ 
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A. It is a frame seven-eighths of an inch wide. 

10 Q. Please state whether such frame is wide enough for the use 
upon it, as an attachment for the handle rings, of such article as 
“ Def’ts’ Ex. Dog’s-Head Attachment,” which I now hand you. 

A. They would fit exactly, and I notice that the holes to rivet the 
dog’s head on top of the frames fit exactly the corresponding holes 

on the frame. 
117 11 Q. Please state how long, to your knowledge, your firm 


of R. Neumann & Co. has had in its possession the bag frame 


which you have produced this morning. 

A. We had it previous to the fall of 1877. How long before I 
could not tell, but that it was before that time I know by the fact 
that on or about that time Mr. Roemer failed, and we had those 
frames on hand and never made any since. 

12 Q. When were the rivet holes made in that frame, if you 
know ? 

A. We punch the holes before the frame is bent and finished. 

13 Q. Was that done in the case of that frame ? 

A. Undoubtedly. 

14 Q. Has anything been done to that frame since 1877 ? 

A. No, sir; this is the frame as I found it in a box containing a 
lot of old frames similar to this one. 

15 Q. How do you know that it was as early as 1871 that you 
began to make frames like the “ Ex. Roemer Frame” of January 3, 
1871? 3 

A. I know it, in the first instance, by the date of Roemer’s patent, 
and I have looked at my machinery and stock account of December 
31, 1870, where I saw that we had a number of inlays on hand for 
that frame, and in our stock account of December 31, 1871, I found 
that we had several hundred dozens of these frames on hand, besides 
all the tools and machinery to make them. I know, furthermore, 
that we commenced the manufacturing of frames in 1869, when we 
made satchel frames only; and about a year after that, when we 
wanted to make railroad frames, Mr. Roemer, who at that time was 
a very good friend of ours, advised us to make the style of frames 
for which he was about taking a patent out instead of the railroad 
frames generally in use at that time, which were called hoop-iron 
frames, whilst these frames are made out of sheet iron. 

16 Q. Did Mr. Roemer give your firm orders for these frames ? 

A. He did. 
118 17 Q. Were they delivered to him? 
A. Certainly. 

18 Q. In large or small quantities? 

A. In large quantities. 

19 Q. You said that you also made frames of similar width, but 
without the patented feature, for other parties. Can you name any 
of such other parties? : 

A. I am sure we delivered them to every bag-maker in Newark. 

20 Q. Mr. Roemer has also testified that the “ Def’ts’ Ex. Dog’s- 
Head Attachment” is-not strong enough for use as a handle attach- 
ment on bag frames, and is that true? 


| 
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Objected to as incompetent. 


A. It might not be strong enough for the heaviest class of bags, 
but it is amply strong enough for the large quantity of lighter class 
of bags which are made. 

21 Q. He has also testified that the notches in said Defendants’ 
Exhibit “ Dog’s-Head Attachment” are not large enough for the 
handle rings of the bags. Is that true? 


Objected to as incompetent. 


A. That is not so. They might be smaller yet and still large 
enough. 


Direct closed. 


Adjourned to Tuesday, January 19, 11 a. m. 


TuEspay, January 19, 1886—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before; also the witness, Gustav Bernheim, 
for cross-examination. 


Cross-examination by Mr. KnautH: 


119 22 X Q. Is the frame which you have produced on your 
direct examination one of the railroad frames which you 
have described in your answer to Q. 4? 


Question 4 and answer read to witness. 


A. It is. . 
23 X Q. Are the railroad frames the only style of frames which 
you can produce which were made wider than three-quarters of an 

inch prior to 1880? 
[am not positive about that. I would have to refer to my 
frames first and see what we made. 

- X Q. You do not recollect any others at present, or do you? 

[ know we made other frames wider than three-quarters of an 
inch, but I am not positive about the date. 

25 X Q. Did you ever use in connection with such railroad wy goon 
any attachments like “ Def’ts’ Ex. Dog’s-Head Attachment” o 
“ Def’ts’ Ex. Dog’s Head” accompanying Chapman letter of No- 
vember 2d, 1885? 

A. We only sold the frames and the locks and no trimmings at 
all. Bag-makers put their own trimmings on the frames and we 
never minded which they were. 

26 X Q. Then you have never seen any of those railroad frames 
which have attachments like those described in my last question ? 

A. I don’t remember whether I did or not. 

7 XQ. Are you not interested against this complainant or his 
ae which is in suit here? 
A. Iam. 
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28 X Q. Have you any arrangement with the defendants in this 
case concerning the defense of the case, either pecuniarily or in any 
other manner? | 

A. Five different parties, the four parties whose suits are going 
on now and ourselves, were sued by Mr. Roemer, and we all put our 
cases in the hands of Mr. Betts. 

29 X Q. What do you mean by five different parties? 

A. Well, there are suits pending—Roemer vs. Headley, 
120 Roemer vs. Peddie, Roemer vs. Jenkinson, Roemer vs. Kup- 
per,and Roemer vs. R. Newmann & Co. That is what I 

mean by five different parties. 

30 X Q. What arrangement, if any, did you make with the other 
defendants in these cases or with any one of them concerning the 
payment of costs or of damages in case of a decree in favor of the 
complainant ? 


Objected to as incompetent, and the witness is instructed not to 
answer the question. 


A. According to advice of counsel I decline to answer. 
31 X Q. You have not answered yet my 28th question. Please 
answer the same definitely. 


Objected to as fully answered, and the witness is instructed that 
he need not enter into details of private matters which ean have no 
bearing on the questions at issue. 


(28 Q. and answer read to witness.) 

A. According to advice of el I refuse y anything f 

A. According to advice of counsel 1 refuse to say anything fur- 
ther. 


Complainant’s counsel calls the attention of the court to this ar- 
bitrary proceeding, and, in view of the instructions of defendants’ 
counsel and the refusal of the witness to answer the questions 30 and 
31, he gives notice that he will move the court at the next oppor- 
tunity therefor for an order compelling the witness to answer said 
questions. 


‘ »«) 


32 X Q. Is your interest in this cause a pecuniary interest ? 
A. In these four causes which are trying now I have got no pe- 
cuniary interest at all; in my own case, of course, I have. 
33 X Q. Are you not selling locks or frames having locks fo tiie 
defendants in these four suits—I mean such frames or locks 
121. as are brought forward by the complainants as an alleged in- 


fringement upon complainant’s patent here in suit ? 


Objected to as not cross-examination, and the witness is instructed 
not to answer the question. 


A. According to advice of counsel I refuse to answer the question. 
34 X Q. Have you made any arrangement whatever with either 
of the four defendants, Jenkinson, Hupper, Headley, or Peddie, that 
you would consider yourself responsible pecuniarily for any locks 


fe 
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which they buy from you and upon which they might be sued for 
infringement of the patent in suit? 
A. None whatever. 


35 X Q. Are you willing to swear that you have given them no 
assurances Whatever upon this point, either verbally or in writing? 


bjected to as already answered. 
A. Iam. 


> 36 xX Q. What is your interest in this suit, then? 


A. I think I said before that I have no direct interest in these 
four suits at all, but only in the suit against R. Neumann & Co. 

37 X Q. Do you know which ames of the complainant is in suit 
here? 

A. I do. 

38 X Q. Are you interested against that patent ? 


Objected to as fully answered and explained by the witness. 
A. I stated before that the firm of which I am a member is sued 


aT i 


39 X Q. Then the suit which is brought against you is 


funder this patent, and we are certainly interested in the patent. 


122 analogous to the suits brought against the other four defend- 


ants, and you put your case in the hands of Mr. Betts Jointly 
with other defendants ? 


A. ty sir. 
40 X CQ. Are you defending your suit? 
A. I believe we are. 
41 X Q. Did you ever confer with the defendants in the other 
four suits about the means and methods of defense, after the suits 
were started by Mr. Roemer? 

A. I believe I did with one or two of them. 

42 X Q. Were you under any apprehension that they might fall 
back upon you in case the suit might go against them ? 


Objected to as incompetent and no reason for such apprehension 
has been shown, and as not cross-examination. 


A. Since the preliminary decision of Judge Wheeler in this suit 
[ am not under the slightest apprehension whatever as to the final 
result. 
' 43 X Q. How was it before the decision of Judge Wheeler? 


Same objection. 


A. Personally I felt just as confident about the result as I do now. 

44 X Q. You seem not to have understood my 42d question; I 
ask you to state whether you were under any apprehension that the 
other defendants might fall back upon you before Judge Wheeler 
had given his decision? 


Same objection and as already answered. 


A. I think I answered the question by saying that I felt just as 
confident before said decision as after. 
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45 X Q. Do you mean that you regarded the complainant's 
123. case as so untenable that you had no fear that the defendants, 
after being beaten, might make claims against you, to hold 

them harmless ? 


Objected to as not cross-examination, and the witness is instructed 
that he need not disclose his relations with the other defendants in 
these five sults. ' 


A. In regard to the first part of the question I think complainant 
has a hopeless case; in regard to the second part I am advised by 
counsel not to put in any answer. 


In view of the witness’ answer complainant’s counsel gives the 
same notice of motion as given by him immediately after the answer 
to X Q. 31, and refuses to further cross-examine the witness before 
said motion shall be decided. 

Counsel for defendant asks complainant’s counsel if he has any 
further cross-questions to put to the witness other than those which 
he has not answered, and that if not he now gives notice that he 
will refuse to produce the witness again unless ordered to do so by 
the court. 

Complainant’s counsel answers that he is unable to proceed with 
the cross-examination unless the witness answers the questions 
which he was instructed not to answer. 


Redirect by Mr. Hype: 


46 Red. Q. Has either side taken any testimoiiy in the suit which 
Mr. Roemer has brought against your firm of R. Neumann & Co. on 
the same patent on which these four suits are brought? 

A. Not to my knowledge. 

47 Red. Q. And is that suit brought for the alleged infringement 
of that patent ? 

A. It is. 


Redirect closed. 
124 +#Recross: 


48 Re-X Q. Did you sign a circular jointly with the defendants 
in the other four cases, informing the trade that you would defend 
suits brought by Mr. Roemer on any of his patents ? 

A. I signed circulars with the other defendants, stating that we 
would defend suits brought by Mr. Roemer against parties using 
locks which we made at that time and which Mr. Roemer claims to 
be infringements on this particular patent in this suit. 2 

49 Re-X Q. Was that the style of lock which is claimed to be an 
infringement here? 

Objected to as indefinite. 


A. None of the locks claimed to be infringements in the four suits 
just now on trial are locks made by my firm ; of course we want to 
defend only such suits as may be brought against parties using our 
locks. 


+ 


a 


: 
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50 Re-X Q. Did you pay a joint retainer with the other defend- 
ants in the four suits to Mr. Betts or his firm to defend the cases ? 


Objected to as incompetent and not cross-examination, and the 
witness is instructed he need not answer the question. 


A. By advice of counsel I decline to answer. 

51 Re-X Q. Have you paid any part of the expense of the defense 
of the four suits brought by Mr. Roemer simultaneously with your 
suits against the four other defendants ? 


Same objection and instruction. 
A. (Same answer.) 


Complainant’s counsel gives the same notice of motion with refer- 
ence to Re-X Q. 50 and 51 which he gave on the record im- 
125 mediately subsequent tothe answer to X Q. 31, and adds that 
he will make said motion upon the record in this case, with- 
out giving further notice to defendants’ counsel, on Friday, January 
29, 1886. 
GUSTAV BERNHEIM. 


Subscribed and sworn to before me this 19th day of January, 
1886. 
SAM’L R. BETTS, 
United States Comm’r, S. D. of N. Y. 


Adjourned to Monday, January 25, 1886, 11 a. m. 

Complainant’s counsel objects to any adjournment of the exami- 
nation to a day previous to the hearing of the motion noticed by 
him on the record and to any taking of testimony before the testi- 
mony of this witness will have been concluded. 


Monpay, January 25, 1886—11 a. m. 


Met pursuant to adjournment. 


Adjourned to Tuesday, February 2, at 11 a. m. 


Turspay, February 2,1886—11 a. m. 
Met pursuant to adjournment. 
Present : Counsel as before. 
In view of the decision of the motion to compel the witness to an- 
swer certain questions on the record, complainant’s counsel now 
repeats 30 X Q.: 


126 30 X Q. (Repeated). What arrangement, if any, did you 
make with the other defendants in these cases or with any 
one of them concerning the payment of cos‘s or of damages in case 
of a decree in favor of the complainant ? 
A. We have made no arrangements whatever. 


Counsel for defendants states that the witness is ready to answer 
the 3lst X Q., but that complainant’s counsel says that he does not 
care for an answer. 


11—120 
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Complainant’s counsel denies this and asks X Q. 931. 


31 X Q. (Repeated). You have not answered yet my 25th ques 


tion ; please answer the same definitely. 
28 X Q. and answer read to the witness. 


A. Each of the defendants in the four cases mentioned and my 
firm pays its own share of the expenses for the defense of the case 
in which the respective defendants are interested. . 

33 X Q. (Repeated). Are you not selling locks or frames having 
locks to the defendants in these four suits—I mean such frames or 
locks as are brought forward by the complainant as an alleged in- 
fringement upon complainant’s patent here in suit? 

A. None of the locks on which the four defendants are sued were 
made or sold by the firm with which I am connected. 

51 X Q. (Repeated). Have you paid any part of the expense of 
the defense of the four suits brought by Mr. Roemer simultaneously 
with your suit against the four other defendants ? 

A. When those four defendants and ourselves put all our cases in 
the hands of Mr. Betts we agreed that each one would pay a share 
of the whole expenses, our idea being that it would be cheaper to 

put all cases in the hands of one lawyer and pay a share of 
127 the expenses than to make a separate case for each defendant. 


Complainant’s counsel states that he is informed by his client that 
he (Mr. Roemer) was mistaken when he stated in his testimony that 
frames for traveling bags were not made wider than } of an inch 
prior to the year 1880, and in accordance with the request of his 
client complainant’s counsel hereby makes this admission on the 
record. 

Defendants’ counsel asks complainant’s counsel if he also admits 
that the testimony of the witness Bernheim in regard to the manu- 
facture of frames like the Defendants’ Exhibit Roemer Frame, of 
January 3, 1871, by the firm of R. Neumann & Co. and their de- 
livery to the complainant as testified is true. 

Complainant's counsel cannot make the admission requested of 
him, but for the purpose of expediting the case he will admit at the 
hearing that frames like the “ Defendants’ Exhibit Roemer Frame,” 
of January 3, 1871, were known prior to 1877, and were known to 
the complainant prior to 1877. 

GUSTAV BERNHIEM., 


Subscribed and sworn to before me this 2d day of February, 1886. 
SAMUEL R. BETTS, 
United States Commissioner, South. District of New York. 


Defendants’ case closed. 


es 
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128 Derenpants’ Exurpit Doa’s-Heap Bitt No. 1. S. R. B., 
U.S. Comm’r. April 27, 1885. 


Newark, N. J., Aug’t 26th, 1870. 


All claims for deduction must be made within ten days after re- 
ceipt of bill. 


Mr. T. B. Peddie bought of Stevens, Roberts & Havell, manufact- 
urers of fancy steel and brass goods, patented articles and models, 
button hooks, satchel and bag frames, trunk and bag trimmings, 
steel buttons, belt clasps, shoe and hat slides, and buckles, &c., 284 
& 286 Washington street. 


Terms: Net cash on demandat. 


2 gro. No. 11 gilt dog’s head & ring, 3.75..-.....-.-.. $7 5 
ae 37 


Der’ts’ Exuisit Doa’s-Heap Brus No.2. S. R.B., U. S. Comm’r. 
April 27, 1885. 


All claims for deductions must be made within ten days after re- 
ceipt of goods. 


NewakRK, N. J., Sept. 6, 1875. 


Messrs. T. B. Peddie & Co. bought of Stevens, Roberts & Havell, 
manufacturers of fancy steel and brass goods, patented articles and 
models, button hooks, satchel & bag frames, trunk & bag trim- 
mings, steel buttons, belt clasps, shoe & hat slides, & buckles, &c., 
284 & 286 Washington St. 


Terms: Net cash on demand. 


h ove, 20 EA SE, BEER ben cn cncccncc ccs $ 90 
5 * Fi @eoe, beet. *.-. a sedencus stim 215 


129 Derenpants’ ©xarpit Doa’s-Heap Bitt No. 3. S. R. B., 
U.S. Comm’r. April 27, 1885. 
NewakRK, N. J., Nov. 3, 1876. 


All claims for deductions must be made within ten days after re- 
celpt of goods. 


Messrs. T. B. Peddie & Co. bought of Roberts & Havell, manufact- 
urers of metal fancy goods, 284 & 286 Washington street. 


Terms: Nett cash on demand. 


PNR on at me 


) 
| 
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130 Der’ts’ Exurerr CHAPMAN Letrer. 38.R.B., U.S. Commrr. 
Nov. 5, 1885. 


1 . ‘ . 7? 

Office of T. B. Peddie & Co., manufacturers of ladies’ and gents 
trunks, portmanteaus, and traveling bags; salesroom, No. 77 
Chambers St., New York. 


NrewakRkK, N. J., Nov. 2d, 1885. 
Messrs. Betts, Atterbury & Betts, 120 Broadway, New York. 


Dear Sirs: Yours of the 31st ult. is at hand. If I understand 
your request, you want the dog head without the notches in the 
sides and with legs to attach it to the bag or other article. ‘They are 
out of use at the present time and I cannot get one to show you, but 
in their place are used the same pattern exactly, but having holes 
pierced in each end to pass a rivet through to fasten them to the 
article. 


Yours resp’y, R. W. CHAPMAN. 

I send you sample of the article I have reference to. Kindly bear 
in mind my request that you send me copy of testimony when 
printed, &c. 

And oblige, C. 
131 Unitep States Patent OFFice. 

WILLIAM Roemer, of Newark, New Jersey. 
Letters Patent No. 110,791, dated January 3, 1871. 
Improvement in Frames for Traveling-Bags, &c. 


The schedule referred to in these Letters Patent and making part of 
the same. . 


To all whom it may concern : 


Be it known that I, William Roemer, of Newark, in the county 
of Essex and State of New Jersey, have invented certain improve- 
ments in frames for valises or traveling-bags, of which the following 
is a specification. 

In the accompanying drawing— 

Figure I represents an inside view of the frame when open. 


(33 
W. SIMON. 
| TRAVELING-BAG 
| Ns. 177,020 ' Patented May 2, 1876. 
| 
| No 120. ) 
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Figure II is a section of the same. 

Figure III is a section at line 1-2. 

Figure IV is a section at line 3—4. 

Similar letters represent similar parts. 

The nature of.my invention consists in the combination of a 
hinged inlay with a pressed or stamped hinged frame, between which 
the material forming the bag or valise can be placed, and riveting 
the whole together. 

A A are the two sides forming the frame, which may be either 
pressed or stamped, and are hinged together upon the bolt a, passing 
the whole length of the frame from one side to the other side, in the 
usual manner. 

B B are the inlays, fitting into the frames A A, and hinged on the 
same bolt, a, on which the frames A are hinged, as shown at n and 
m, Fig. 1. 

Instead of forming the hinges on the inlays, the same may be 
made separate and riveted to said inlays. 

The material used for forming the bag or valise is attached to the 
inlays in the usual manner, so as to come between said inlays B and 
the sides C of the frames A, and the inlays are then riveted to the 
frames A, firmly securing the material between the same. 

By this arrangement of hinging the inlays on the same bolt, a, on 
which the frames A are hinged, and then securing the inlays and 
frames together by rivets or otherwise, a much stronger frame is ob- 
tained than is the case when only the frames A are hinged on the 
bolt. 

I am aware that body-bands of large frames, being generally called 
railroad-frames, have been hinged to the bolt at the inner sides, and 
the outer side attached by means of iron ears riveted to the body- 
band, on which the material is fastened ; also am I aware that pressed 
frames, generally called “French frames,” have been made, with 
loose inlays, and. then the material riveted between the outside frame 
and the inlay, and therefore do not claim either of them; but 

W 46 I claim as my invention, and desire to secure by letters pat- 
ent, 

In coubbaiios with a hinged flange frame, a hinged tale lying 
parallel with and riveted or otherwise fastened to the side flange of 
the frame, substantially as and for the purpose herein specified. 

WILLIAM ROEME R. 

Witnesses : 

HENRY E. ROEDER. 
JOHN CHRISTIAN. 


(Here follow diagrams marked pages 132 and 133.) 
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UniTrep States PATENT OFFICE. 
WILLIAM Simon, of Newark, New Jersey. 
Improvement in Traveling- Bags. 


Specification forming part of Letters Patent No. 177,020, dated May 
2,1876; application filed April 12, 1876. 
To all whom it may concern : 

Be it known that I, William Simon, of Newark, in the county of 
Essex and State of New Jersey, have invented certain new and use- 
ful improvements in traveling-bag; and I do hereby declare the 
fol!owing to be a full, clear, and exact description of the invention, 
such as will enable others skilled in the art to which it pertains to 
make and use it, reference being had to the accompanying drawings, 
which form part of this specification. 

Mv invention relates to an improvement in traveling bags and 
satchels; and it consists, first, in placing the lock, fastening, and 
ring-loops all upon a single plate, and thereby dispensing with so 
many different fastenings; second, in the manner of striking up the 
lock-plate, so as to form recesses to receive the ring-loops, whereby 
they are held more firmly and securely in position. 

The accompanying drawings represent my invention, | 

a represents the lock-plate, which, instead of being made just 
long enough to receive the lock ¢ alone, as is usual, is here made 
long enough to receive the lock, fastening d, and ring-loops e all to- 
gether. By this means all these parts can be attached to the frame 
of the bag or satchel at once, thereby dispensing with a large num- 
ber of rivets or other fastenings, and saving much time and labor. 

The lock, fastening, and ring-loops may be of any construction 
desired, as they form no part of this invention. 

Just beyond the ends of both the lock and fastening the lock-plate 
a is struck up from below, so as to form a concavity or recess, i, on 
top of the plate, to receive the ring-loops. These rings, being thus 
braced in position against side motion, and prevented from moving 
by the clinches 0, which pass down through slots in the plate a, are 
held more firmly and securely in position than they can be in any 
other manner. 

It will be readily seen by the above-described construction that 
but two rivets at each end of the lock-plate will serve to securely , 
fasten all four parts to the bag-frame, thereby serving to dispense 
with so much skilled labor, and to prevent the weakening of the 
frame. 

Cross-creases ) are also struck up in the plate a, to receive rings or 
other suitable devices for fastening the carrying-strap to. 

Having thus described my invention, I claim— 

1. In traveling-bags or satchels, a lock-plate, having secured to it 
the lock-fastening and ring-loops, substantially as shown. 

2. The lock-plate a, having the recesses i formed in or on its sur- 
face to receive the ring-loops, substantially as described. 
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3. In combination with the plate a, a lock and a fastening device, 
all secured together in the manner described, and adapted to be fast- 
ened to the bag-frame, substantially as set forth. 

[In testimony that I claim the foregoing I have hereunto set my 
hand and seal this 6th ddy of April, 1876. 

: WILLIAM SIMON. [t.s8.] 
_ Witnesses : 
MAX MARENSE. 
FRED. WM. FELDMAN. 


135 Circuit Court of the United States, Southern District of New 
York. 


‘WILLIAM ROEMER 
vs. >In Equity. 
T. B. Peppir & Co. } 


On motion of complainant’s counsel and after hearing counsel for 
both parties, ordered that the questions and answers numbered 
75 and 81 in the redirect examination of the witness, R. W. Chap- 
man, propounded and answered May 5, 1885, be stricken from the 
record. Leave is given defendant to recall said witness Chapman. 
As to other questions the motion is denied. 


(Signed) WM. J. WALLACE. 


(Endorsed :) Circuit court of the U.S., south. dist. of New York. 
Roemer vs. Peddie. Order as to deposition of Chapman. U. 8. 
circuit court. Filed May 9, 1885. ‘Timothy Griffith, clerk. 


136 United States Circuit Court, Southern District of New 
York. : 


WILLIAM RoOEMER l 
v8. >In Equity. 
THomas B. Peppie e ai. 


This patent was held valid in Roemer vs. Simon, 20 Fed. Rep., 
197. No good reason for changing that conclusion has been made 
to appear, and it is followed now. ‘The only question left is whether 
the defendants infringe. Theimprovement patented consists essen- 
tially in extending the sides of the lock case to hold the handle 
rings of traveling bags. The bottom plate of the lock had before 
been extended for that purpose. By the improvement the bottom 
plate could be dispensed with and the side walls of the lock case 
made both to enclose the lock and hold the handle rings. The de- 
fendants use the same thing to hold the handle damn at place the 
lock above it and do not use it for the side walls of the lock case. 

It becomes, by the use which they make of it, an extended 

137 bottom plate to the lock’of an improved form. If this piece 

was patented and the patent is valid to cover it, the defend- 

ants do infringe. The file-wrapper and contents are made a = 

of the case. From them it appears that the orator in his applica- 

tion for this patent at first applied for a patent covering the combi- 
7 
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nation of the lock case with the handle rings. His claim was re- 
jected on a reference to patent No. 177,020, granted to William Simon, 
which covered and extended bottom plate to the lock to hold the 
handles. The claim was amended and again rejected on the same 
reference, and was not granted until the specification was amended 
to dispense with an extended bottom plate to the lock, and the claim 
was confined to a lock case with notched sides near its ends to re- 
ceive and hold the handle rings. This piece which the defend- 
ants use was the same before as after these amendments. The 
Patent Office would not grant a patent for it generally in combina- 

tion with the handle rings, but only specifically when used 
138 for the sides of the lock case and for the handle rings. The 

orator accepted the patent narrowed in that manner, and can- 
not now be heard to claim that it is any more broad than that in its 
scope. 

He invented this particular form of lock case, and his patent is 
for that only, and it cannot be construed to cover anything else. 
Railway Co. vs. Sayles, 97 U.S., 554. The defendants do not use 
his lock case, but use an extended bottom plate like his lock case. 
It has been argued ingeniously and with plausibility that the same 
thing is used under a merely different narie; but this argument is 
not in reality well founded. The patent was for a lock case not 
only in name but in substance. The defendants do not use this 
lock case. They evade the patent not by a mere colorable, but by 
a substantial evasion. 

Let decrees be entered that the defendants do not infringe and 
that the bill be dismissed with costs. 


HOYT H. WHEELER. 


139 Sanford H. Steele, for orator. 
J. E. Hindon Hyde, for defendants. 


(Endorsed :) Circuit court of the United States for the southern 
district of New York. William Roemer vs. Thomas B. Peddie et al. 
Decision. Wheeler, J. U.S. circuit court. Filed June 3, 1886. 
Timothy Griffith, clerk. 


140 At a stated term of the circuit court of the United States 
held in and for the southern district of New York, in the 
city of New York, on the 8th day of June, 1886. 
Present: Hon. Hoyt H. Wheeler, district judge. 


WILLIAM RoOEMER 
vs. In Equity. 
Tuomas B. Peppie and Greorar B. JENKINSON. 


This cause having come on to be heard at a February term of 
this court upon the pleadings, proceedings, and proofs, after hearing 
counsel for the respective parties and after due proceedings had, it 
is, upon consideration, ordered, adjudged, and decreed— 

That the bill of complaint herein be, and the same hereby is, dis- 
missed, and that the defendants do recover of the complainant the 
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costs of this suit, to be taxed, and that the defendants have exe- 
cution therefor. 


(S’p’d) HOYT H. WHEELER. 


141 (Endorsed:) U.S. circuit court, southern district of New 
York. William Roemer vs. Thomas B. Peddie and George 
B. Jenkinson. Decree. Betts, Atterbury & Betts, solicitors for the 
def’ts, 120 Broadway, N. Y. city. 
(File-mark :) U. 5. cireuit court. Filed June 8, 1886. Timothy 
Griffith, clerk. 


142 + Cireuit Court of the United States for the Southern District 
of New York. 


WILLIAM ROEMER ) 
US. In Equity. 
Tuomas B. Peppre and GeorGe B. JENKINSON. { 


It is hereby stipulated that the foregoing papers shall constitute 
the record to be sent by the clerk of the cireuit court of the United 
States for the southern district of New York to the U.S. Supreme 
Court on the appeal to said Supreme Court in the above-entitled 
cause, and that the exhibits be retained by the clerk of said circuit 
court until the hearing of the appeal in the Supreme Court. The 
foregoing stipulation is made without prejudice to any motion here- 
after to be made to correct said record. 

New York, Sept. 6th, 1886. 


(S’g’d) BETTS, ATTERBURY & BETTS, 
Def’ts’ Sol’rs. 
(S’g’d) BRIESEN & STEELE, Compl’t’s Sol’rs. 


(Endorsed :) U.S. circuit court. Filed Sept. 14, 1886. Timothy 
Griffith, clerk. 


143 _~—=CC*ireuit Court of the United States for the Southern District 
of New York. Second Circuit. 


WILLIAM Roemer, Complainant and Appellant, 
vs. 
Tuomas B. Peppre and Georce B. Jenkinson, Doing >In Equity. 
Business as Copartners under the Firm Name and | 
Style of T. B. Peddie & Co., Defendants and Appellees. ) 


To the honorable the Supreme Court of the United States: 


The appeal of William Roemer, complainant and appellant above 
named, respectfully showeth that upon the 16th day of July, 1884, 
the above-named complainant filed his bill of complaint in the cir- 
cuit court of the United States for the southern district of New 
York, in the second circuit, against the above-named defendants 
and appellees, Thomas B. Peddie and George B. Jenkinson, doing 

business as copartners under the firm name and style of T. B. 
144 Peddie& Co.,in a suit in equity, alleging that said defendants 
had infringed the rights of the complainant therein as secured 
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to him by letters patent granted, on the 18th day of September, 1877, 
to him and numbered 195,233, and praying for an accounting and 
payment to the complainant by the said defendants of the profits 
by them realized and of the damages suffered by said William 
Roemer, complainant and appellant, by reason of said infringement 
of said letters patent, and also that, writs of subpcena and of injunc- 
tion might be issued against said defendants, their clerks, agents, 
servants, workmen, c. 

This complainant and appellant further showeth that pursuant 
to said prayer a subpena ad respondendum issued out of and under 
the seal of said circuit court, and was duly served on said defend- 
ants, Thomas B. Peddie and George B. Jenkinson. 

This complainant and appellant further showeth that thereafter 
said defendants, Thomas B. Peddie and George B. Jenkinson, ap- 
peared and answered said bill of complaint by filing their answer, 

and emong other things they therein denied the validity of 
145 said letters patent and denied that they infringed the same ; 

that a general replication was filed thereto, and, issue being 
thus joined, testimony was taken and such proceedings were had 
that on the 4th day of June, 1886, the said circuit court directed 
that a decree be entered dismissing said bill of complaint, and on 
the 8th day of June, 1886, a final decree was entered in said circuit 
court, wherein it was in substance adjudged and decreed that the 
said bill of complaint be dismissed with costs to the defendants, 
Thomas b. Peddie and George B. Jenkinson, that were subsequently 
taxed at $108.27, which said decree is, as the appellant is advised, 
erroneous and ought to be reversed. 

Wherefore this appellant appeals from the whole of said decree of 
said circuit court to the Supreme Court of the United States, and re- 
spectfully prays that the decree of said circuit court, together with 
the bill of complaint, answer, replication, pleadings, depositions, evi- 

dence, and exhibits and proceedings in said cause, may be 
'46 sent to the Supreme Court of the United States without delay, 
and that the said Supreme Court will proceed to hear the said 
cause anew, and that the said decree of the said circuit court and 
every part thereof may be reversed with costs and the complainant 
may be given the relief prayed for in his bill of complaint or such 
other decree made as the Supreme Court shall deem just. 

(S’g’d) BRIESEN & STEELE, 
Solicitors for Appellants. 

A. v. BRIESEN, Of Counsel. 


Appeal allowed August 22, 1886. 


(S’g’d) ADDISON BROWN. 


(Endorsed :) U.S. circuit c’t, S. dist. N.Y. Wm. Roemer vs. T. B. 
Peddie et al. Appeal. Briesen & Steele, appellant’s sol’rs, 229 
sroadway, New York. U. S. circuit court. Filed Aug. 24, 1886. 
Timothy Griffith, clerk. 
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147 Circuit Court of the United States for the Southern District 
of New York, Second Circuit. 


WiLt1AM Roemer, Complainant and Appellant, —) 
v8. ' 
Tuomas B. Peppige and Grorce B. Jenkinson, Doing | 
Business as Copartners under the Firm Name and 
Style of T. B. Peddie & Co., Defendants and Appel- 
lees. 


-In Equity. 


Know all men by these presents that we, William Roemer, of the 
city of Newark, in the county of Essex and State of New Jersey, and 
George L. Rose, of the city, county, and State aforesaid, are held and 
firmly bound unto the above-tiamed Thomas B. Peddie and George 
B. Jenkinson in the sum of two hundred and twenty-five dollars, to 
be paid to the said Thomas 8. Peddie and George Bb. Jenkinson; for 
the paymeat of which, well and truly to be made, we bind ourselves 

and each of us, our and each of our heirs, executors, and ad- 
148 ministrators, jointly and severally, firmly by these presents. 
Sealed with our’seals and dated the twentieth day of 
August, in the year of our Lord one thousand eight hundred and 
eighty-six. 

Whereas the above-named William Roemer has prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
final decree rendered in the above-entitled suit by the judge of the 
circuit court of the United States for the southern district of New 
York: 

Now, therefore, the condition of this obligation is such that if the 
above-named William Roemer shall prosecute his appeal to effect 
and answer all damages and costs if he shall fail to make his plea 
good, then this obligation shall be void; otherwise the same shall be 
and remain in full force and virtue. 

WILLIAM ROEMER. [t.s.] 
GEO. L. ROSE. He 8. | 


Sealed and delivered and taken and acknowledged this 20th day 
of August, 1886, before me— 
(S’e’d) JOHN A. SHIELDS, 
[/ S. Comm’r, S. D. N. A 


149 Uwynirep States or AMERICA, Pe > 
Southern District of New York, { ext 
George L. Rose, above named, being duly sworn, doth depose and 
say that he is a freeholder within the city of New York, county and 
State of New York, and that he is worth the sum of four hundred 
and fifty dollars over and above all his just debts and liabilities. 
(S’g’d) GEO. L. ROSE. 
oo 


Sworn to this 20th day of August, A. D. 1886, before me— 
(S’g’d) JOHN A. SHIELDS, 
U. 8. Comm’r, 8. D. N. Y. 
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I certify that I have made diligent inquiry as to the sufficiency of 
the above sureties and am satisfied that they are abundantly good 
for the amount of this bond. 

(S’g’d) JOHN A. SHIELDS, 
U. S. Commissioner. 


The above bond is approved. 
Dated August 22, 1886. 


(Signed) ADDISON BROWN. 
150 (Endorsed :) U. S. circuit court, southern dist. of N. Y. 


Wm. Roemer vs. T. B. Peddie etal. Bond. U.S. circuit 
court. Filed Aug. 24,1886. Timothy Griffith, clerk. 


151 Circuit Court of the United States for the Southern District of 
New York, Second Circuit. 


US. 

Tuomas B. Peppre and Greorce B. Jenkinson, Doing 
Business as Copartners under the Firm Name and { 
Style of T. B. Peddie & Co., Defendants and Ap- | 
pellee-. 


WiLi1AM Roemer, Complainant and Appellant, —) 
| 
\ 


In Kquity. 


By the Honorable Addison Brown, judge, to Thomas B. Peddie and 

George Bb. Jenkinson : 

Whereas William Roemer has lately appealed to the Supreme 
Court of the United States from a decree rendered in the circuit court 
of the United States for the southern district of New York made in 
favor of you, the said Thomas b. Peddie and George B. Jenkinson, 

and has filed the security required by law: 
152 You are therefore hereby cited to appear before the said 
Supreme Court, at the city of Washington, on the second Mon- 
day of October next, to do in the matter of said appeal what may 
remain to justice to be done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the 23rd day of August, 
in the year of our Lord one thousand eight hundred and eighty-six. 

(S’g’d) ADDISON BROWN, 
U. 8. Dist. Judge. 


(Endorsed :) U.S. circuit c’t,S. dist. N.Y. Wm. Roemer vs. T. B. 
Peddie et al. Citation. Briesen & Steele, appellant’s solicitors, 229 
Broadway, New York. Service of a copy of the within copy — cita- 
tion ishereby admitted. (S’g’d) Betts, Atterbury & Betts, resp’t’s sol’rs. 
Aug. 24, 86. U.S. circuit court. Filed Aug. 24, 1886. Timothy 
Griffith, clerk. 
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153 Uwyirep STATES OF AMERICA, | al 
Southern District of New York, {~° 


[, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoin 
Seal of U.S. Circuit pages, numbered from one to one bendeed 
Court, South. Dist. and fifty-two, inclusive, contain a true and 
New York. complete transcript of the record and proceed- 
ings had in said court in the case of William 
Roemer, complainant, against Thomas B. Peddie and George B. Jen- 
kinson, defendants, as the same remain of record and on file in said 
office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this thirtieth day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 
eighty-six,and of the Independence of the said United States the one 


hundred and eleventh. 
TIMOTHY GRIFFITH, Clerk. 


Endorsed on cover: S. New York C.C. U.S. No. 120. William 
Roemer, appellant, vs. Thomas B. Peddie and George B. Jenkinson. 
Filed October 5, 1886. 
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TRANSCRIPT OF THE RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1889. 


No. 121. 


WILLIAM ROEMER, APPELLANT, 


ALBERT O. HEADLEY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK 


FILED OCTOBER 5, 1886. 


Siecle ee 


A 


En ao 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1880. 


4 No. 121. 


WILLIAM ROEMER, APPELLANT, 
VS. 


ALBERT O. HEADLEY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 
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WM. ROEMER VS. ALBERT 0. HEADLEY. 1 


1 At a stated term of the circuit court of the United States 
held in and for the southern district of New York, in the city 
of New York, on the eighth day of June, 1886. 
Present: Hon. Hoyt H. Wheeler, district judge. 


WILLIAM ROEMER ) 
v8. >In Equity. 
ALBERT O. HEADLEY, 


This cause having come on to be heard ata February term of this 
court upon the pleadings, proceedings, and proofs, after hearing 
counsel for the respective parties, and after due proceedings had, it 
is, upon consideration, ordered, adjudged, and decreed— 

That the bill of complaint herein be, and the same hereby is, dis- 
missed, and that the defendant do recover of the complainant 
the costs of this suit, to be taxed, and that the defendant have execu- 
tion therefor. 


(Signed) HOYT H. WHEELER. 
9 (Endorsed :) 


Sir: Please to take notice that on Tuesday, the 8th day of June, 
at 11 a. m., or as soon thereafter as counsel can be heard, at the U. 
S. circuit court-room in the post-office building, in the city of New 
York, we shall present the within decree to the Hon. Hoyt H. 
Wheeler for settlement. 

Dated New York, 5th day of June, 1886. 

Yours resp’y, 

(S’g’d) BETTS, ATTERBURY & BETTS, 
Sol’rs for Def’t. 


To Messrs. Briesen & Steele, sol’rs for compl’t. 


(Further endorsed :) U.S. circuit court, southern district of New 
York. William Roemer vs. Albert O. Headley. Proposed decree. 
Betts, Atterbury & Betts, sol’rs for deft, 120 B’dway, N. Y. (File- 
mark:) U.S. circuit court. Filed June 8, 1886. Timothy Griffith, 
clerk. 


3 United States Circuit Court, Southern District of New York. 


WILLIAM RoOEMER, 
v8. 
ALBERT QO. HEADLEY, 


Whereas it is the intention of the complainant to appeal from the 
decree entered in the suit of William Roemer vs. Thomas B. Peddie 
et al.,on the 8th day of June, 1886, and whereas the issues in tke 
above-entitled suit are substantially identical with those in said suit 
of William Roemer vs. Thomas B. Peddie et al., in the U.S. circuit 
court for th® southern district of New York, it is hereby stipulated 
and agreed between the solicitors for the complainant and defendant 
1—121 
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herein that in the event that the complainant shall appeal. the said 
suit of William Roemer vs. Thomas B. Peddie et al., and also the 
above-entitled suit of William Roemer vs. Albert O. Headley, on or 
before the 30th day of October, 1886, then and in that event, a 
transcript of the record in the above-entitled suit need not be 
4 filed in the United States Supreme Court, but said suit may 
be argued on the record of said suit of William Roemer vs. 
Thomas B. Peddie et al., and abide the result of said suit. 
New York, July 8, 1886. 
(S’g’d) BRIESEN & STEELE, 
Compl’t’s Sol’rs. 
(S’g’d) BETTS, ATTERBURY & BETTS, 
Def’t’s Sol’rs. 


(Endorsed :) U. 8. circuit court, southern district of New York. 
William Roemer vs. Albert O. Headley. Stipulation. Betts, Atter- 
bury & Betts, solicitors for def’ts, 120 Broadway, New York. (File- 
mark:) U.S. circuit court. Filed Aug. 12,1886. Timothy Griffith, 
clerk. 


5 Cireuit Court of the United States for the Southern District of 
New York, Second Circuit. 


Witi1aM Roemer, Complainant and Appellant, 
vs. In Equity. 
Avpert QO. Heaptey, Defendant and Appellee. 


To the honorable the Supreme Court of the United States : 


The appeal of William Roemer, complainant and appellant above 
named, respectfully showeth that upon the 16th day of July, 1884, 
the above-named complainant filed his bill of complaint in the 
circuit court of the United States for the southern district of New 
York, in the second circuit, against the above-named defendant and 
appellee, Albert O. Headley, in a suit in equity, alleging that said 
defendant had infringed the rights of the complainant therein as 

secured to him by letters patent granted on the 18th day of Sep- 
6. tember, 1877, to him, and numbered 195,233, and praying for 

an accounting and payment to the complainant by the said 
defendant of the profits by him realized and of the damages suffered 
by said William Roemer, complainant and appellant, by reason of 
said infringement of said letters patent; and also that writs of 
subpcena and of injunction might be issued against said defendant, 
his clerks, agents, servants, workmen, &c. 

This complainant and appellant further showeth that pursuant to 
said prayer a subpena ad respondendum issued out of and under the 
seal of said circuit court, which was duly returned by the marshal 
for the said district “ defendant not found,” and that thereupon an 
alias subpana ad respondendum was issued out of and under the seal 
of said circuit court and was duly served on said defendant, Albert 
QO. Headley. 

This complainant and appellant further showeth that thereafter 
said defendant, Albert O. Headley, appeared and answered said 
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bill of complaint by filing his answer, and, among other things, he 
therein denied the validity of said letters patent, and denied that he 
infringed the same. 

That a general replication was filed thereto, and, issue being thus 
joined, testimony was taken; and such proceedings were had that 
on the 4th day of June, 1886, the said circuit court directed that a 
decree be entered dismissing said bill of complaint, and on the 8th 

day of June, 1886, a final decree was entered in said circuit 
7 court, wherein it was in substance adjudged and decreed that 

the said bill of complaint he dismissed with costs to the de- 
fendant, Albert O. Headley, that were subsequently taxed at $108.27, 
which said decree is, as the appellant is advised, erroneous and 
ought to be reversed. 

Wherefore this appellant appeals from the whole of said decree of 
said circuit court to the Supreme Court of the United States, and re- 
spectfully prays that the decree of said circuit court, together with 
the bill of complaint, answer, replication, pleadings, depositions, 
evidence, and exhibits, and proceedings in said cause, may be sent to 
the Supreme Court of the United States without delay, and that the 
said Supreme Court will proceed to hear the said cause anew, and 
that the said decree of the said circuit court and every part thereof 
may be reversed with costs, and the complainant may be given the 
relief prayed for in his bill of complaint, or such other decree made 
as the Supreme Court shall deem just. 


(S’g’d) BRIESEN & STEELE, 
8 Solicitors for Appellants. 
(S’g’d) A. V. BRIESEN, Of Counsel. 
Appeal allowed August 22, 1886. 
(S’g’d) ADDISON BROWN. 


(Endorsed :) U. S. circuit e’t,S. dist. N. Y. Wm. Roemer vs. A. 
O. Headley. Appeal. Briesen & Steele, appellant's sol’rs, 229 Broad- 
way, New York. (File-mark:) U.S. circuit court. Filed Aug. 24, 
1886. Timothy Griffith, clerk. 


9 Circuit Court of the United States for the Southern District 
of New York, Second Circuit. 


WittrAM Roemer, Complainant and Appellant, 
v8. In Equity. 


Apert O. Heaptey, Defendant and Appellee. 


By the Honorable Addison Brown, judge, to Albert O. Headley : 


Whereas William Roemer has lately appealed to the Supreme 
Court of the United States from a decree rendered in the circuit 
court of the United States for the southern district of New York, 
made in favor of you, the said Albert O. Headley, and has filed the 
security required by law: 

You are therefore. hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the second Monday of October 
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next, to do in the matter of said appeal what may remain to justice 
to be done in the premises 

LU Given under my hand, at the city of New York, in the 
southern district of New York, in the second circuit, the 25rd 

day of August, in the year of our Lord one thousand eight hundred 


(S'g'd) ADDISON BROWN, 
: / ‘. Dist. Judae. 


(endorsed U. > circuit et. S dist N. y Wim Roemer ve. A. 


3. Ileadley. Citation. Briesen & Steele, appellant’s solrs, 220 
broadway, New Y ork Du service ota COPY of the within citation 
Is her by admitted (Sig’ 1) Betts, Atterb Ir & Betts, resp ts sol'rs. 
(File-mark:) U.S. circuit court. Filed Aug. 24, 1886. Timothy 
Griffith, clerk. 

1] UNITED STATES OF AMERICA, 


Nouthe rv Di trict OT Ne ti York, } soe 


[, Timothy Griffith, clerk of the circuit court of the United States 
of America for the south rh district of New York, In the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to ten Inclusive, contain ad true and compl Lc transcrtpt of the 
decree, stipulation, petition of appeal, and citation In said court, in 
the case of William Roemer against Albert O. Headley as the same 
remain of record and on file in said offic 

In testimony whereof I have caused the 

Seal of U.S ( ircult sea! of the suid court to be here unto aflixed, 
Court, South. Dist. at the city of New York, in the southern dis- 
New York. trict of New York, in the seeond circuit, this 

twenty-third day of September, in the vear 
of our Lord one thousand eight hundred and eighty-six, and of the 
[Independence of thesaid United States theone hundred and eleventh. 


TIMOTHY GRIFFITH, C's. 


Endorsed on cover: S. New York C.C. U.S. No. 121. William 
Roemer, appellant, vs. Albert O. Headley. riled October 5, 1886. 
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TRANSCRIPT OF THE RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18809. 


No. 132. 


WILLIAM ROEMER, APPELLANT, 
ve. 


CHARLES KUPPER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEW JERSEY. 


FILED OCTOBER 8, 15886. 


At nae 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, I=). 


No. 132. 
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WILLIAM ROEMER, APPELLANT, 
VS. 


CHARLES KUPPER. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
4 THE DISTRICT OF NEW JERSEY 
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WM. ROEMER, APPELLANT, VS. CHARLES KUPPER. 


] Circuit Court.of the United States for the District of New 
Jersey, Third Circuit. 


WiLt1amM Roemer, Complainant and Appellant, 
vs. >In Equity. 
CuarLes Kupper, Defendant and Appellee. 


By the Honorable John T. Nixon, judge, to Charles Kupper: 


Whereas William Roemer has lately appealed to the Supreme 
Court of the United States from a decree rendered in the circuit 
court of the United States for the district of New Jersey, made in 
favor of you, the said Charles Kupper, and has filed the secu- 
rity required by law: 

You are therefore hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the second Monday of October 
next, to do in the matter of said appeal what may remain to justice 
to be done in the premises. 

Given under my hand, at the city of Trenton, in the district of 
New Jersey, in the third circuit, the 23rd day of August, in the year 
of our Lord one thousand eight hundred and eighty-six. 

JNO. 'T. NIXON, Judge. 


2 Endorsed: U.S. circuit c’t., dist. of N. J. Wm. Roemer vs. 

C. Kupper. Citation. Briesen & Steele, appellant’s sol’rs, 
229 Broadway, New York. Service of a copy of the within 
citation is hereby admitted. Aug. 25,’86. Betts, Atterbury & Betts, 
resp. sol’rs. 


3 Circuit Court of the United States for the District of New 
Jersey, Third Circuit. 


WiLit1AM Roemer, Complainant and Appellant, 
us. In Equity. 
CHARLES Kupper, Defendant and Appellee. ( 


To the honorable the Supreme Court of the United States : 


The appeal of William Roemer, complainant and appellant above 
named, respectfully showeth that upon the 16th day of July, 1884, 
the above-named complainant filed his bill of complaint in the 
circuit court of the United States for the district of New Jersey, in 
the third circuit, against the above-named defendant, Charles 
Kupper, in a Suit in equity, alleging that said defendant had in- 
fringed the rights of the complainant therein as secured to him by 
letters patent granted on the 18th day of September, 1877, to him, and 
numbered 195,233, and praying for an accounting and payment to 
the complainant by the said defendant of the profit by him realized 
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and of the damages suffered by said William Roemer, complainant 
and appellant, by reason of said infringement of said letters patent; 
and also that the writs of subpcena and of injunction might be 
issued against said defendant, his clerks, agents, servants, work- 
men, Xc. 
4 This complainant and appellant further showeth that per- 
suant to said prayer a subpena ad respondendum issued out 
of and under the seal of said circuit court, and was duly served on 
said Charles Kupper. 

This complainant and appellant further showeth that thereafter 
said defendant, Charles Kupper, appeared and answered said 
bill of complaint by filing his answer, and, among other things, he 
therein denied the validity of said letters patent, and denied that he 
infringed thesame; that a general replication was filed thereto, and, 
issue being thus joined, testimony was taken; whereupon such pro- 
ceedings were had that on the 14th day of August, 1886, a final 
decree was ended in said circuit court, wherein it was in substance 
adjudged and decree- that the said bill of complaint be dismissed 
with costs to the said defendant, Charles Kupper, previously 
taxed at $72.91, which said decree is, as this appellant is advised, 
erroneous and ought to be reversed. | 

Wherefore this appellant appeals from the whole of said decree of 
said circuit court tol the Supreme Court of the United States, and re- 
spectfully prays that the decree of said circuit court, together with 
the bill of complaint, answer, replication, pleadings, depositions, 
evidence, and exhibits and proceedings in said cause, may be sent to 
the Supreme Court of the United States without delay, and that the 

said Supreme Court will proceed to hear the said cause anew, 
5 and that the said decree of the said circuit court and every 

part thereof may be reversed with costs, and the complainant 
may be given the relief prayed for in his bill of complaint, or such 
other decree made as the Supreme Court shall decree just. 


BRIESEN & STEELE, Solicitors. 
A. V. BRIESEN, Of Counsel. 


Appeal allowed August 23rd, 1886. 
JNO. T. NIXON, J. 


Endorsed: U. 8. circuit c’t, dist. of N. J. Wm. Roemer vs. C, 
Kupper. Appeal. Briesen & Steele, appellant’s sol’rs;229 Broad- 
way, New York. 


6 At a stated term of the circuit court of the United States 
held in and for the district of New Jersey, in the city of 
Trenton, on the 14th day of August, 1886. 
Present: Hon. Jno. T. Nixon, judge. 


WILLIAM ROEMER 
v8. In Equity. 
CHARLES KuPPpER. 


This cause coming on to be heard at the March term of this court 
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upon the annexed stipulation and upon the pleadings, proceedings, 
and proofs, after due proceedings had, it is, upon consideration, 
ordered, adjudged, and decreed— 

That the bill of complaint herein be, and the same hereby is, dis- 
missed, and that the defendants do recover of the complainant 
$72.91, costs of this suit, and that the defendants have execution 
therefor. 


JNO. T. NIXON, J. 


Form approved Aug. 11, 1886. 
BRIESEN & STEELE. 
BETTS, ATTERBURY & BETTS. 


7 United States Circuit Court, District of New Jersey. 


WILLIAM RoEMER vs. CHARLES Kupper. 


It is hereby stipulated and agreed between the solicitors for the 
complainant and defendant herein that (the issues in the above- 
entitled case being substantially identical with those in the cases of 
William Roemer vs. Albert O. Headly and William Roemer vs. 
Thomas B. Peddie et al., in the circuit court of the United States for 
the southern district of New York, in which his honor, Judge 
Wheeler, on the 4th day of June, 1886, rendered a decision dis- 
missing the bills with costs to the defendants) a decree may be 
entered herein in the same form as the decrees entered in said two 
suits on the 8th day of June, 1886. 

And it is further stipulated and agreed that in the event that the 
complainant shall appeal the said suit of William Roemer v. 
Thomas B. Peddie et ai., and also the above-entitled suit of William 
toemer v. Charles Kupper, on or before the 30th day of Octo- 
ber, 1886, then and in that event a transcript of the record in the 
above-entitled suit need not be filed in the United States Supreme 
Court, but said suit may be argued on the record of said suit of 
William Roemer v. Thomas B. Peddie et al., and abide by the result 
of said suit. 

New York, July 8, 1886. — 
8 BRIESEN & STEELE, 
Compl't’s Sol’c’rs. 
BETTS, ATTERBURY & BETTS, 
Def’ts’ Sol’rs. 


Endorsed: U.S. circuit court, district of New Jersey. William 
Roemer vs. Charles Kupper. Decree. Betts, Atterbury & Betts, 
solicitors for def’ts, 120 Broadway, New York. Filed Aug. 14, 1886. 
S. D. Oliphant, clerk. 


9 Unitep STATES OF AMERICA, - 
District of New Jersey, 


I, S. D. Oliphant, clerk of the circuit court of the United States 
for the district of New Jersey, third circuit, do hereby certify that 


WM. ROEMER, APPELLANT, VS. CHARLES KUPPER. 


the foregoing are true copies of the original citation, petition of 
appeal, decree, and stipulation in the suit of William Roemer 
against Charles Kupper as th same remain on file and of record 
in my office at ‘Trenton, in sald district. 
| In testimony whereof l hereto set ny 
The Seal of the OF S. hand and athx thre seal of sald court, at 
Circuit Court, Dist. of ‘Trenton, in said district, this twenty- 
New J rse seventh day O] sept mn ber. A. D elghteen 
hundred and eighty-six. 


S. D. OLIPHANT, Clerk. 


. 
? 
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Endorsed on cover: New Jersey C.C. U.S. No. 152. William 


Roemer, appellant, vs. Charles Kupper. Filed October 8, 1889. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 18809. 


No. 133. 


WILLIAM ROEMER, APPELLANT, 


RICHARD C. JENKINSON 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF NEW JERSEY 


FILED OCTOBER 8, 15886. 
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WM. ROEMER, APPELLANT, VS. R. C. JENKINSON. 


Circuit Court of the United States for the District of New 
Jersey, Third Circuit. 


Witt1aM Roemer, Complainant and Appellant, 


v8. hi Equity. 


RicHarD C. JENKINSON, Defendant and Appellee. 


By the Honorable John T. Nixon, judge, to Richard C Jenkinson : 


Whereas William Roemer has lately appealed to the Supreme 
Court of the United States from a decree rendered in the circuit 
court of the United States for the district of New Jersey, made in 
favor of you, the said Richard C. Jenkinson, and has filed the 
security required by law: 

You are therefore hereby cited to appear before the said Supreme 
Court, at the city of Washington, .on the second Monday of October 
next, to do in the matter of said appeal what may remain to justice 
to be done in the premises. 

Given under my hand, at the city of Trenton, in the district of 
New Jersey, in the third circuit, the 23rd day of August, in the year 
of our Lord one thousand eight hundred and eighty-six. 

JNO. T. NIXON, Judge. 


2 Endorsed: U.S. circuit c’t., dist. of N. J. Wm. Roemer vs. 

R. C. Jenkinson. Citation. Briesen & Steele, appellant’s 
sol’rs, 229 Broadway, New York. Service of a copy of the within 
citation is hereby admitted. Aug. 25,’86. Betts, Atterbury & Betts, 
respond, sol’rs. 


3 Circuit Court of the United States for the District of New 
Jersey, Third Circuit. 


Witt1AM Roemer, Complainant and Appellant, 
v8. In Equity. 
RicuarpD C. Jenkinson, Defendant and Appellee. 


To the honorable the Supreme Court of the United States: 


The appeal of William Roemer, complainant and appellant above 
named, respectfully showeth that upon the 16th day of July, 1884, 
the above-named complainant filed his bill of complaint in the 
circuit court of the United States for the district of New Jersey, in 
the third circuit, against the above-named defendant, Richard C. 
Jenkinson, in a suit in equity, alleging that said defendant had in- 
fringed the rights of the complainant therein as secured to him by 
letters patent granted on the 18th day of September, 1877, to him, and 
numbered 195,233, and praying for an accounting and payment to 
the complainant by the said defendant of the profit by him realized 
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and of the damages suffered by said William Roemer, complainant 
and appellant, by reason of said infringement of said letters patent; 
and also that the writs of subpcena and of injunction might be 
issued against said defendant, his clerks, agents, servants, work- 
men, We. 
4 This complainant and appellant further showeth that per- 
suant to said prayer a subpena ad respondendum issued out 
of and under the seal of said circuit court, and was duly served on 
said Richard C. Jenkinson. 

This complainant and appellant further showeth that thereafter 

said defendant, Richard C. Jenkinson, appeared and answered said 
bill of complaint by filing his answer, and, among other things, he 
therein denied the validity of said letters patent, and denied that he 
infringed thesame; that a general replication was filed thereto, and, 
issue being thus joined, testimony was taken; whereupon such pro- 
ceedings were had that on the 14th day of August, 1886, a final 
decree was entered in said circuit court, wherein it was in substance 
adjudged and decreed that the said bill of complaint be dismissed 
with costs to the said defendant, Richard C. Jenkinson, previously 
taxed at $142.31, which said decree is, as this appellant i is advised, 
erroneous and ought to be reversed. 

Wherefore this appellant appeals from the whole of said decree of 
said circuit court to the Supreme Court of the United States, and re- 
spectfully prays that the decree of said circuit court, together with 
the bill of complaint, answer, replication, pleadings, depositions, 
evidence, and exhibits and proceedings in said cause; may be sent to 
the Supreme Court of the United States without delay, and that the 

said Supreme Court will proceed to hear the said cause anew, 
5 and that the said decree of the said circuit court and every 
part thereof may be reversed with costs, and the complainant 
may be given the relief prayed for in his bill of complaint, or such 
other decree made as the Supreme Court shall deem just. 
BRIESEN & STEELE, Solicitors. 
A. V. BRIESEN, Of Counsel. 


Appeal allowed August 25rd, 1886. 
JNO. T. NIXON, J. 


Endorsed: U.S. eircuit c’t, dist. of N. J. Wm. Roemer ve. R. ¢ 
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_ Jenkinson. Appeal. Briesen & Steele, appellant’s sol’rs, 229 Broad- 


way, New York. 
6 At a stated term of the circuit court of the United States 
held in and for the district of New Jersey, in the city of 
Trenton, on the 14th day of August, 1886. 
Present: Hon. Jno. T. Nixon, judge. 


WILLIAM ROEMER 
v8. In Equity. 
RicHARD C. JENKINSON. 


This cause coming on to be heard at the March term of this court 
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upon the annexed stipulation and upon the pleadings, proceedings, 
and proofs, after due proceedings had, it is, upon consideration, 
ordered, adjudged, and decreed— 

That the bill of complaint herein be, and the same hereby is, dis- 
missed, and that the defendant do recover of the complainant 
$142.31, costs of this suit, and that the defendant have execution 
therefor. 

JNO. T. NIXON, J. 

Form approved Aug. 11, 1886. 

BRIESEN & STEELE. 
BETTS, ATTERBURY & BETTS. 


7 United States Circuit Court, District of New Jersey. 


WILLIAM RoeEMER vs. RicHarRpD C. JENKINSON. 


lt is hereby stipulated and agreed between the solicitors for the 
complainant and defendant herein that (the issues in the above- 
entitled case being substantially identical with those in the cases of 
William Roemer vs. Albert O. Headly and William Roemer vs. 
Thomas B. Peddie e al., in the circuit court of the United States for 
the southern district of New York, in which his honor, Judge 
Wheeler, on the 4th day of June, 1886, rendered a decision dis- 
missing the bills with costs to the defendants) a decree may be 
entered herein in the same form as the decrees entered in said two 
suits on the 8th day of June, 1886. 

And it is further stipulated and agreed that in the event that the 
complainant shall appeal the said suit of William Roemer v. 
Thomas B. Peddie et al., and also the above-entitled suit of William 
Roemer v. Richard C. Jenkinson, on or before the 30th day of Octo- 
ber, 1886, then and in that event a transcript of the record in the 
above-entitled suit need not be filed in the United States Supreme 
Conrt, but said suit may be argued on the record of said suit of 
William Roemer v. Thomas B. Peddie et al., and abide by the result 
of said suit. 

New York, July 8, 1886. 
8 BRIESEN & STEELE, 
Compl’t’s Sole’rs. 


BETTS, ATTERBURY & BETTS. 


Endorsed: U.S. circuit court, district of New Jersey. William 
Roemer vs. Richard C. Jenkinson. Decree. Betts, Atterbury & 
setts, solicitors for def’t, 120 Broadway, New York. Filed Aug. 
14,1886. 8S. D. Oliphant, clerk. 


9 Unitep STATES OF AMERICA, } 
District of New Jersey, j 


I, S. D. Oliphant, clerk of the circuit court of the United States 
for the district of New Jersey, third circuit, do hereby certify that 
the foregoing are true copies of the original citation, petition of 
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appeal, decree, and stipulation in the suit of William Roemer 
against Richard C. Jenkinson as the same remain on file and of 
record in my office at Trenton, in said district. — 


ivy whereof I hereto set my 


In testimo 

The Sea] of the L s hand and aiix the seul of said court, ut 

Circuit Court, Dist. of ‘Trenton, in said district, this twenty- 

Ne W J rsey. seventh day of Sept m be # A 1). eighteen 
hundre d and « lohity-sSix. 


S. D. OLIPHANT, Clerk. 
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rs d on cover: Né Ww Jers V » ©. a S. No. 135. William 
Roemer, appellant, vs. Richard C. J Kiled October 8 
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Notice of Motion 


Affidavit, Charles G. F. Wahle, Jr 


Affidavit, J. E. Hindon Hyde 
Letter of October 22d, L889. 


Admission of Service 


CONTENTS. 
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WititiAmM RoeEMeER, 


Tuomas B. 


Please take notice that at the opening of this Court on Monday, 
October 28th, 1889, or as soon thereafter as counsel can be heard, at 
the Court Rooms thereof, in the City of Washington, D. C., I shall 
move this Court for an order directing that the appellant print as 
part of the record or appeal herein the pleadings and proofs for 
both sides in the suit entitled William Roemer vs. Edward Simon, 
in the United States Circuit Court for the Southern District of New 
York, and which is part of the record herein, and for such other and 
further relief as to the Court may seem meet. 

Dated New York, October 23d, 1889. 


To A. V. Brresen, Eso.. 


PREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


Appellant, 


AGAINST . 
No. 120. 
PepprE and Gerorae B. 
JENKINSON, 
Appellees. 


J. E. Hrypon Hype, 
Of Counsel for the Appellees. 
Betrrs, Atrersury, Hype & Betts, 
Solicitors for the Appellees. 


Counsel for the Appellant. 
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SUPREME COURT OF THE UNITED STATES. 


OcroBer Term, 1889. 


| 
WiiiiAM RoEMER, : 
Appellant, | 


AGAINST . 
No. 120. 


al 


Tuomas B. Peppre and GrorGeE B. | 
JENKINSON, 


Appellees. | 


Crry, Country AND SourHerN District oF New York, 8s. : 


CuHarLes G. F. Wau ge, Jr., being duly sworn, deposes as follows : 
I am an attorney and counsellor at law, and managing clerk in the 
office of Betts, Atterbury, Hyde & Betts, the solicitors for Thomas 
B. Peddie and George B. Jenkinson herein, and am acquainted with 
the proceedings had herein. This cause is at present on appeal 
from the Cireuit Court of the United States for the Southern District 
of New York to the Supreme Court of the United States, and is No. 
120 on the Calendar for the October Term, 1889, and, as I am in- 
formed and believe, is likely to be reached in a very short time. 

Upon an inspection of the record, which was received from the 
Clerk of the Supreme Court of the United States, a few days ago, it 
was discovered that there was omitted therefrom the copy of the 
pleadings and proofs of both sides in the suit entitled ‘“ William 
Roemer vs. Edward Simon,” in the United States Circuit Court for 
the Southern District of New York, which was made part of the 
record herein, pursuant to the stipulation in the second paragraph, 
folio 21, page 12 of the printed record on appeal herein. At the 
suggestion of Mr. Hyde, of counsel for the appellees herein, I, this 
afternoon, called upon Mr. Briesen at his office, and drew his atten- 
tion to the fact that this matter has been omitted from the printed 
record, and requested him to instruct the Clerk to print the same or 
otherwise to have the same printed. 


Mr. Briesen declined to accede to my request, and declined to 
instruct the Clerk to have said record in the cause of William 
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Roemer vs. Edward Simon, above mentioned. printed for use on the 
argument on the appeal herein. 

CHas. G. F. Wane, Jr. 
Sworn to before me this 23d ) 


day of October. L889. \ 
Harry S. Gooprinare. 
SEAL. Notary Public, 


New York Co. 


SUPREME COURT OF THE UNITED STATES, 
OcroBer Term, 1889. 


No. 120. 


WILLIAM ROEMER. 
Appellant, 


AGAINST 
Tuomas B. Peppre and Georae B. | 
-) ENKINSON, 


Appellees. | 


Crry. County AND SovuTHern Disrricr or New YoOrK, 88.: 


J. E. Hinpon Hype, being duly sworn, says: I am of mature age, 
and of counsel for the appellees herein. Upon looking through the 
printed record sent to me in the above-entitled cause by the Clerk of 
the Court, and in preparation for argument before the Supreme 
Court of the United States, I noticed the omission from the printed 
record of the pleadings and proofs for both sides in the suit entitled 
‘“ William Roemer vs. Edward Simon” in the United States Circuit 
Court for the Southern District of New York, and which were intro- 
duced herein on behalf of the complainants under stipulation on the 
recard as appears on folio 21, page 12, of said printed record, said 
portion being as follows: “Complainant's counsel offers in evidence 
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Also printed copy of the pleadings and proofs for both 
‘sides in the suit entitled William Roemer vs. Edward Simon, in 
“the United States Circuit Court for the Southern District of New 
“York. It is stipulated that the same be considered as though duly 
certified, but any objection to the whole or any part thereof on 
any ground except want of certification shall be reserved to de- 
fendant’s counsel ; the said record is further subject to correction 
by the original record ; the said record is in two volumes, and the 
same are respectively marked ‘Complainant's Record’ and ‘ De- 
“fendant’s Record, Roemer vs. Simon, S. R. B., United States 
‘* Commissioner, January 28th, 1885.” 

I am acquainted with this case and have had charge of it from 
the date of the filing of the answer herein in the Court below, and in 
my Opinion it is essential to a proper presentation of this cause be- 
fore the Supreme Court of the United States, and to insure to the 
appellees their rights herein, that said records in said cause of Roe- 
mer vs. Simon be printed as part of the record on appeal herein, of 
which they properly form a part. 

I argued this cause before the Hon. Hoyr H. WHEELER, and a 
very important branch of the case depended upon said record and 
proofs, and his Honor Judge WHEELER considered said proofs in de- 
ciding this case. 

I have requested Mr. Briesen, counsel for the appellant, through 
Mr. Wahle, as appears by Mr. Wahile’s affidavit, verified the 23d day 
of October, 1889, to have said missing records printed in the record 
on appeal herein, but [ am informed by Mr. Wahle that Mr. Briesen 
declines to do so. 

[ append hereto a copy of letter sent by my firm to counsel for 
appellant. 

It has been expressly stipulated between counsel (see Transcript 
of Record, p. 89, folio 14) that a motion to correct the regord may 
be made. 


J. E. Hinpon Hype. 
Sworn to before me this 23d ? 


day of October, 1889. . 
Cnas. G. F. WAHLE, JR., 
|SEAL. | Notary Publie (7). 
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Oct. 22p, 1889. 
Messrs. Brresen, STEELE & KNAUTH: 

GENTLEMEN : We understand from our Mr. Wahle that you do not 
intend to print the evidence in the case of Roemer vs. Simon, which 
forms a part of the Records of Roemer vs. Neumann, Roemer vs. 
Peddie, Roemer vs. Headly, Roemer vs. Kupper and Roemer vs. 
Jenkinson, now in the Supreme Court, and shortly to be reached. 

We only received the printed transcript within a few days and 
noticed such omission. 

This, of course, should be corrected, and we can hardly believe 
that you do not intend to print this part of the Record, but, if not, 
we should be compelled to make a motion to the Supreme Court 
of the United States for an order that the appellant print this part 
of the record as he has printed the rest. 

Yours very Truly, 
Berts, Atrersury, Hype & Berrs. 


You will, of course, have noticed that the stipulation as to the 
Record is without prejudice to a motion to correct the same. 


| ENDORSED : | 


Supreme Court of the United States, October Term, 1889, No. 
120. William Roemer, appellant, vs. Thomas B. Peddie and 
George B. Jenkinson, appellees. Notice of motion and affidavits. 
Betts, Atterbury, Hyde’ & Betts, solicitors for appellees; J. E. 


Hindon Hyde, of counsel for appellees. 


Service of within is hereby admitted this 23d day of October, 
1889. 
BrIesEN, STEELE & KNAUTH, 
Solicitors for Appellant. 
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Supreme Court of the United States, 


OCTOBER TERM, 1889. | am 5,” 
No..12Q. = 38 
WILLIAM. ROEMER, ye 
Appellant, 
THOMAS B, PEDDIE ayo GEORGE B JENKINSON,» 
ie say ac8*' 
STATEMENT# AND, AFFIDAVITS: IN OPPOSITION TO. MOTION es 
DIRECT PRINTING OF EXHIBITS Boo 
ARTHUR v. BRIESEN, : ; Ekg 
Of Counsel for Appellant. 


Evening Post Job Print, New York. 
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Supreme Court of the AMnited States, 


OCTOBER TERM, 1889. 


No. 120, 


WILLIAM RoeMER, 
Appellant, 


vs. 


Tuomas B. Peppig and GEORGE 
B. JENKINSON, 
Appellees. 


APPELLANT'S STATEMENT IN OPPOSI. 
TION TO MOTION. 


Object of the motion is to require appellant to present, 
as part of the Record, the testimony taken in the 


suit of Roemer vs. Simon. 


1. Appellees’ attorney assumes that the Simon testi- 
mony has been ‘’ stipulated ” into this record. But this is 


not a fact. 
It was only stipulated that the two volumes of testi. 


mony— 


‘* be considered as duly certified, but any objection to 
‘* the whole, or any part thereof, on any ground, ex- 
‘cept want of certification, is specially reserved to 
‘‘ defendant’s counsel; the said record is further sub- 


“‘ ject to correction by the original record ” (see p. 12, 
Record, in Case No. 120). 


2. Appellee’s object (see affidavit Everding) is to show 


>. 
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by the Simon record that a lock termed the ‘‘ Havell lock ” 
existed before complainant’ s patent. 

But the main issue in the Simon case was as to the 
prior existence of that lock. That issue was decided in 
favor of complainant and no appeal taken. 

Will the Supreme Court review the Simon case under 
cover of an appeal in the Peddie case? 


3. Stipulation (page 89, Record in Case 120): 


‘* The foregoing papers shall constitute the record to 
‘“besent * * * and that the exhibits be retained 
** by the Clerk of said Circuit Court’ under the hear- 
‘ing * * * The foregoing stipulation is made 
‘‘ without prejudice to any motion hereafter to be 
** made to correct sad record.” 


This stipulation was eidered into in September, 1886. 
It expresses the understanding of the parties at that time. 

To ‘‘ correct said record” can hardly mean that it was in 
contemplation that some 500 printed pages shall be 
**added ” to said record. 


4. The books as offered from the Simon case are evi- 
dence only,as Mr. Steele’s affidavit shows, in support of the 
corresponding allegation of the bill, that the validity of 
complainant’s patent had been sustained after - taking 
of voluminous proofs. 

Neither party could, in the face of that offer, use any 

part of the Simon record as evidence against the other 
party. This must have been so understood, for the defend- 
ant in the Peddie suit offered in evidence an anticipating 
patent that had already been in the Simon case; but re- 
frained from offering all the patents that had been relied 
upon by the defense in the Simon case. 
_ Has the defendant on this appeal the right to read 
patents other than those specifically offered in this guit? 
And if not, has he the right to assume things to be proven 
by witnesses in the Simon suit whose evidence in that case 
the Court discredited? 


—— 
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In the Simon suit the complainant prevailed on the 
proofs and no appeal was taken, In the present suit the 
defendant prevailed, and the complainant appealed. It 
seems a monstrous proposition that the appellee shall 
have the right to rely on the overruled defendant’s testi- 
mony in Simon’s suit as evidence. 


5. As an exhibit the volumes in question will be pro- 
duced at the hearing to show what Mr. Steele intended 
they would show. 

But they do not contain evidence in this suit that should 
be made part of the record. 


Respectfully submitted, 


A. Vv. BRIESEN, 
Counsel for Appellant. 


New York, October 26, 1889. 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1889. 


WILLIAM ROEMER, 
Appellant, 


be 4 No. 120. 
THomAS B. PeppIEe and GEORGE 


B. JENKINSON, 
Appellees. 


—— 


Crry oF New YORK, t ss. 
County and State of New York, 


ARTHUR Vv. BRIESEN, being duly sworn, deposes and 
says: | 
I ‘am the complainant’s counsel in the above entitled 


4 


suit and have been his attorney therein ever since its com- 
mencement. The suit is brought for alleged infringement 
of a patent granted to the complainant in the year 1877, 
said patent being numbered 195,233. Before this present 
suit was brought the same patent had been brought into 
Court in the suit of Roemer vs. Simon. This Roemer vs. 
Simon suit was brought in the Circuit Court of the United 
States for the Southern District of New York, being the 
same Court in which the present suit was originally 
brought. The suit of Roemer vs. Simon was very bitterly 
contested and a vast amount of testimony taken therein, 
the printed proofs covering five hundred printed pages. 
On this large record the case came up for argument before 
Judge Wheeler and was decided in favor of the com- 
plainant. 

Soon after this decision had been rendered in the Simon 
suit, the complainant, by whom the Simon case was re- 
garded as a test case, brought suit against these defend- 
ants; and as he wanted to show to the Circuit Court that 
this patent had upon ample proofs been sustained in the 
Simon suit, he offered the Simon record in evidence, as 
appears on page 12 of the record of this suit, and the 
printed books containing this Simon record were marked 
by the Commissioner who took the testimony and filed it 
in the Clerk’s office of the Circuit Court, where they now 
are. 

It was never supposed by myself, nor is it reasonable to 
believe that it could have been supposed, that by offering 
these records I intended to make the defendants’ testimony 
as given in the Simon case testimony in the present case. 
I simply wanted to show to the Circuit Court that the 
contest in the Simon litigation had been severe and bona 
fide. Such I understood at the time, and still believe, 
could have been the only legitimate object of the presen- 
tation of that record as an exhibit. 

After the present suit was decided against the complain- 
ant an appeal was taken and the transcript made out by 
the Clerk below in September, 1886. That transcript was 
submitted to counsel for both parties, and they stipulated, 
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as appears on page 89 of the record herein: ‘‘That the 
“* foregoing paper shall constitute the record to be sent by 
‘* the Clerk,” &c., and “‘ that the exhibits be retained by 
“the Clerk of said Circuit Court until the hearing 
“‘of the appeal in the Supreme Court. The foregoing 
‘* stipulation is made without prejudice to any motion 
** hereafter to be made to correct said record.” When 
that stipulation was entered into I fully believed that the 
record as sent had the approval of the appellees’ counsel 
as a full record, which could, however, should there be 
any inaccuracies contained in it, be ‘‘ corrected” on mo- 
tion. I never believed at the time this stipulation was 
signed that the record could be enlarged on motion by in- 
corporating therein some five hundred more pages of 
printing, which would be of no earthly use to this Court 
on appeal, or to either party. 

If, as the appellees’ counsel says, the Court below in de- 
termining the present case regarded evidence that had 
been given by defendant in the Simon suit as evidence in 
the present suit, because of the offer of those two volumes, 
such, I believe, would show an error of the Court below, 
reviewable on appeal. 

The matter which the present motion seeks to force my 
client to print as part of the transcript is, as I have already 
stated, very voluminous, covering about 500 printed pages, 
and is already in print as an exhibit; and was offered as an 
exhibit for the inspection of theCourtas such. It will be 
produced, of course, at the hearing under the stipulation 
contained on page 89 of the Record. It will be as conveni- 
ent for the Court to examine this exhibit as an exhibit at 
the hearing the same as it will examine the model exhibits 
in the case. It would be a great hardship to require the 
appellant to print this old Simon record over again, for 
such printing would cost in the neighborhood of six hun- 
dred dollars, and thé transcript of it would cost at least 
four hundred dollars, there being about two thousand 
folios for which the Clerk below charges twenty cents per 
folio. Moreover, such a proceeding would necessarily 
delay the hearing. 


>. 
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Counsel for appellees in his affidavit states that the 
record was received by him from the Clerk of the Supreme 
Court ‘‘a few days ago.” My printed copy of this record 
has been in my possession for over four weeks last past, 
and I believe that the appellees’ copy was forwarded by 
the Clerk of this Court at the same time as mine. 

I am satisfied that this motion is the result of an after- 
thought. What the record should be was determined by 
the attorneys at the time they entered into the stipulation 
of September, 1886. What it should be was understood 
throughout these three years during which appellees’ 
counsel had many opportunities during their frequent 
visits to this Honorable Court of inspecting the record and 
satisfying themselves as to its condition. 

I believe that the object of the motion is simply to make 
this Court accept as evidence for the defense in this suit, 
evidence that had been offered for the defense in the 
Simon suit, but overruled in that suit. 

I believe the motion, if granted, would cause great ex- 
pense, unnecessary delay, would confuse the record, and 
would fail to add to the case anything that, if the motion 
be denied, would be before the Court at the hearing. 

And further deponent saith not. 

ARTHUR V. BRIESEN. 


Sworn to before me this 25th 
day of October, 1889. 
Harry M. Turk, 
[SEAL. | Notary Public (93), 
N. Y. County. 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1889. 


WILLIAM ROEMER, 


Appellant, 
vs. 
No. 120. 
THomAS B. PEDDIE and GEORGE 
B. JENKINSON, 
Appellees. 
STATE OF NEw YorK, ; 
Southern District of New York, § **' 


SANFORD H. STEELE, being duly sworn, deposes and 
says: 

I am one of the attorneys for the above-named appellant, 
and I argued this cause on his behalf at final hearing be- 
fore his Honor Judge Wheeler. At that argumentthe 
record in the previous suit of Roemer against Simon was 


te maga 


. referred to, but solely for the purpose of proving the 


allegations contained in folios 9 and 10 of the bill that the 
validity of the patent involved had been sustained by a de- 
cree, and that it was not obtained by default, but after the 
taking of very voluminous proofs ; and, to the best of my 
recollection, nothing occurred that would indicate that 
either side considered the evidence in the previous suit evi- 
dence in this one. The parties were different and the in- 
fringing devices were different, and as it was received in 
evidence subject to all legal objections it is obvious that no 
use could be made of it, except for the purpose of showing 


the fact and the nature of the previous adjudication. 
SANFORD H. STEELE. 


Subscribed and sworn to be- } 
fore me this 25th day of > 
October, 1889. 
Harry M. TurRK, 
[SEAL. ] Notary Public (93), 
N. Y. County. 


. 
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SUPREME COURT OF THE UNITED STATES. 


OcToBER TERM, 1889. 


— — ence nema ae 


WILLIAM ROEMER, 
Appellant, 


vs. No. 120. 


THOMAS B. PEDDIE and GEORGE 
B. JENKINSON, : 
Appellees. . 


STATE OF NEW YORK, oe 
Southern District of New York, 


Henry E. Everpine, being duly sworn, deposes and 
says: I ama clerk in the office of Mr. A. v. Briesen, of 
counsel for the appellant herein. 

On October the 25th I was told by Mr. Briesen to call on 
Mr. Hyde, of counsel for the appellees herein, to stipulate 
as to what portions of the testimony in the suit of 
Roemer vs. Simon he really wanted to use as evidence in 
this case. Mr. Briesen told me that he would agree to the 
printing of the Roemer file wrapper and I submitted this 
to Mr. Hyde, who refused to stipulate to that effect, say- 
ing that the Roemer file wrapper was not what he desired 
to have printed in this case, but that he wished the testi- 
mony relating to the Havell lock taken in the suit of 
Roemer vs. Simon to be stipulated and printed in this suit. 
To this I replied that Mr. Briesen, I thought, would not 
consent. Iinformed Mr. Briesen of Mr. Hyde’s refusal and 
request. 

On October 26th I again saw Mr. Hyde and asked him 
what portions of the testimony relating to the Havell lock 
he desired printed, and he said he wished all the testimony 
relating to said lock to be printed, or in lieu thereof a writ- 
ten stipulation or consent should be given, acknowledging 


ie * 
7 ae 


ss gen 


v 


the existence, prior to complainant’s patent, of the Havell 
lock referred to in the Simon suit. 
Henry E. Everpina. 


Subscribed and sworn 
to before me this 26th - . 
day of October, 1889. | 


Harry M. TuRK, 
Notary Public (93), 
(SEAL. | N. Y. County. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


= . meee eee 


WILLIAM ROEMER, 


Appellant, 
VS. é 
No. 120. 
THomAS B. PEDDIE and GEORGE 
B. JENKINSON, 
Appellees. 
STATE OF NEW YORK, Y ae’. 


Southern District of New York, ) 


ARTHUR Vv. BRIESEN, being duly sworn, deposes and says: 
I have already made an affidavit upon this motion, and 
I desire to further depose as follows: 

On October 25, 1889, I sent Mr. H. E. Everding, my 
clerk, to see Mr. Hyde, of counsel for the appellees 
herein, and to stipulate as to what portions of the 
testimony taken in the suit of Roemer v. Simon he really 
wished to use as evidence in this suit, and to state that I 
was willing that the Roemer file-wrapper and contents 
offered as an exhibit, and printed in the Roemer v. Simon 
case, should be printed and used as evidence herein. 

- ; 


lt) 


Uipon his return Mr. Everding informed me that Mr 
Hyde did not desire the Roemer file-wrapper and contents 
to be so printed and used as evidence herein, but that 
he wished the evidence in regard to the ‘“‘ Elavell” 
lock which was taken in the Roemer tv. Simon 
case to be printed and used as evidence mm this cause. 
In the case of Roemer v. Simon the principal contention 
between compl binant ind defendant was as to the exist 
ence or non-existence of the ** Havell” lock prior to the 
date of Roemer’s invention im controversy Manv wit 
nesses were called on behalf of both parties to prove o1 
disprove this point, and many pages of the record in the 
Roemer 7. Simon suit were devoted to the testimony In 
regard to said “ Havell” lock At the final hearing the 
('ourt sust yned thie Roemel priate ny. Vir rally sustaining 
complainant’s contention that said ** Havell” lock was a 
doctored-up exhibit 

(on October 26, 1880, | again sent Mr. Everding to see 
Mr. Hvde in regard to what portions of the Havell testi 
mony he wished printed as evidence herein, and on his re- 
turn, Mr. Everding informed me that Mr. Hvde would 
accept a written stipulation that said ‘* Havell” lock had 
been constructed prior to the date of the Roemer patent 
In leu of printing said testimony 

In the present suit of Roemer v. Peddie and Jenkinson, 
defendants offered as an exhibit an alleged prior and an- 
ticipating patent to Simon, which was also offered by the 
defendant in the Roemer 7. Simon Case, but other alleged 
prior and anticipating patents in the said Roemer U. Simon 
case have not been offered as exhibits in this suit. 

A. Vv. BRIESEN 

Subseribed and sworn to be 

fore me this 26th day of > 

(ictober, 1889. 

HARRY M. TURK, 
Notary Public (938 : 
\SEAL. | N. Y. County. 
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| ae sae 1889. 
wcligtiinlanitin wa ; 
No. 120. a 
| WILLIAM’ ROEMER, he ia 
| Appellant, 
: THOMAS B. PEDDIE axo GEORGE B, JENKINSON. a 
: No. 121. 
WILLIAM ROEMER, | 
| Appellant, ih 
vs. ; * a 
ALBERT O, HEADLEY. 
i APPEALS FROM THE CIRCUIT COURT. OF THE UNITED STATES, 
a FOR THE SOUTHERN DISTRICT OF NEW YORK. | a % 
; — a 
‘ ee No. 132. sae ~ 
WILLIAM ROEMER, = 
Appellant, 
vs, : 
' CHARLES KUPPER 
No. 133, 
: WILLIAM ROEMER, . 
Appellant, ~ 
DS. ’ 
RICHARD C. JENKINSON, 
‘ APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES, 
; FOR THE DISTRICT OF NEW JERSEY. : 
| BRIEF IN BEHALF OF THE APPELLANT. 
| Siesta oe FE ee hn 
| a Ranneeaay see w PicamTe Srenisse con ae 
ARTHUR « BRIESEN, var 
Of Cound for Appellant. a 
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Supreme Court of the Wnited States, 


OCTOBER TERM, 1889. 


WILLIAM ROEMER, 
Appellant, 
VS. No. 120. 
THomas B. PEDDIE and GEORGE 
B. JENKINSON. 


WILLIAM ROEMER, 
Appellant, 
No. 121. 


VS. 


ALBERT O. HEADLEY. 


ed 


Appeals from the Circuit Court of the United States 
for the Southern District of New York. 


WILLIAM ROEMER, 
Appellant, { 
VS. | 


CHARLES KUPPER. 
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WILLIAM ROEMER. 
\ 


Appellant, 
» No. 133. 


Vs. 


RICHARD C. JENKINSON. 


Appeals from the Circuit Court of the United States 
for the District of New Jersey. 
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BRIEF ON BEHALF OF THE APPELLANT. 


These suits were brought against the above-named ap- 
pellees for infringement of Letters Patent No. 195,233, 
granted to the complainant and appellant September 18, 
1877, for a combined lock and handle for traveling bags. 

The record is entirely contained in case No. 120. Each 
of the other three suits contains a stipulation, to the effect, 
that the same may be argued on the record of suit No. 
120, and abide the result of said suit 

The complainant’s patent in suit describes a lock-box 
for traveling bags and the like, which lock box is stamped 
out of sheet metal, having the form substantially of an 
inverted letter U, in cross-section; and it states that, in 
addition to its function asa box for containing the lock 
mechanism, the extended ends of said box shall also be 
supports for the rings, to which the ends of -the handle, by 
which the bag is held suspended, are secured. | 

The claim of the patent is as follows: 

‘* The lock-case made with the notched sides a a near its 


ends to receive and hold the handle.rings B, substantially 
as herein shown and described.” 


The following sketch illustrates the form of the lock- 
box of complainant’s patent: 


Roemer l’atented Device, 


3 


The invention which constitutes the subject-matter of 
the patent in suit has met with general approbation. Mr. 
Roemer testifies (page 23 of the Record) that he has manu- 
factured and used this invention on most of the bags he 
has sold, and that he has sold them on frames and off the 
frames to the trade, having made, as he says, over ten 
thousand dozen altogether, up to the time of giving his 
testimony in the case. He states that he has sold them to 
Mr. Jenkinson, to Messrs. Peddie & Co., Headley & Son, 
Edgar Farmer & Co., to Hammond, to Heller, Koch and 
others; those sold to Headley & Son being charged to 
Charles Kupper who put them on to frames and sold the 
lock and frame to Headley & Son. 

Thus it appears that all the defendants in these four 
suits were dealers in the patented contrivance, and are 
now infringers thereof. 

It also appears that prior to the series of suits now be- 
fore this Honorable Court Mr. Roemer brought a suit 
against Edward Simon & Brothers, in the Circuit Court of 
the United States for the Southern District of New York, 
the record of which suit is an exhibit in this cause. Volum- 
inous testimony was taken in the Simon suit, and the case 
finally came up for hearing before his Honor Judge 
Wheeler, who, in an opinion which is reported in the 20th 
Federal Reporter, page 197, held as follows: 


‘UNITED STATES CIRCUIT COURT, SOUTHERN 


is - DISTRICT OF NEW YORK. 
$s ROEMER vs. Simon ef al. 


‘* Decided May 10, 1884. 


‘““WueeLer, J.—This suit is brought upon Letters 
‘* Patent No. 195,233, dated September 18, 1877, and 
‘‘ granted to the orator for an improvement in combined 
‘* lock and handle for traveling bags. The improvement 
‘* consists in having the case for the lock long enough to 
‘* fasten the handle to at each end by rings through the 
‘upright walls of the case. The handle is thus attached 
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‘to the lock, and by that to the bag, and the extended 
“ nerpendicular walls of the case stiffen and strengthen 
‘‘ the whole. If the invention had been of an attachment 
‘* of the lock directly to the handles only, or of the exten- 
sion of the top plate of the lock case along the frame to 
‘‘ receive the handle-rings, it would have been anticipated; 
‘‘ but the substance of it is understood to be the single 
‘‘ attachment of the lock and handle to the frame, and 
‘“ taking advantage of the walls of the case to strengthen 
“the frame at the ‘handles. None of the devices 
‘‘ relied upon by the defense meet these qualities. The 
‘* natent, therefore, seems to be valid. The structure 
‘‘ shown for an infringement appears to have all the ele- 
‘* ments of the patented invention, with the addition of a 
“ bottom plate to the lock, extending beyond and fitting 
‘‘ over the handle-rings. This adds to, but does not take 
‘the place of, the orator’s arrangement. .The attach- 
‘*ment of the handles to the lock-case, and the support 
‘‘of the whole by the walls of the case, are retained. 
‘* This taking of the invention for the purpose of adding 
‘* to it is as much an infringement as if taken and used 
‘‘ without the addition. The orator, therefore, seems to 
‘* be entitled to a decree. Let a decree be entered for the 
‘* orator for an injunction and an account, with costs.” 


Thus it appears that the utility, and also the validity of 
the complainant’s patent, have been fully established; and 
that complainant was justified in assuming, at the time 
he brought these suits, that his patent was in all respects 
valid, and would receive the most favorable interpretation 
of a court of equity. 

It appears from the history of Mr. Roemer’s application 
for the patent that he was not the first to supply a lock 
with an extension by which the handle-rings should be se- 
cured. The file-wrapper of his application for the patent 
is before us. It will be found at the end of defendant’s 
record in the Simon case, page 287. It appears that the 
claim originally presented by Roemer was in words as fol- 
lows: 


; 
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‘* The combination of the lock-case A, having the hooks 
‘‘ 6 at its ends, with the rings B which are held in place 
‘‘ by said hooks, substantially as herein shown and de- 
** scribed.” 


To this claim the Patent Office made objection, stating 
that it was anticipated by the prior patent of Simon No. 
177,020, being the same Simon who was one of the de- 
fendants’ firm in the suit of Roemer vs. Simon. 

The Simon patent (p. 86, Record) shows a lock-case, 
having a bottom plate, which is extended beyond the ends 
of the lock-case and bulged up, as shown in the following 
sketch: 


The Simon Patented Device. 


It is therefore a lock-case provided with an extension 
which is adapted to hold the handle-rings, but is not a lock- 
case formed at the ends like an inverted box that has its 
vertical walls notched to receive the handle-rings. 

Upon receiving this rejection, the application was 
amended so that what was meant by the term ‘“ hooks” 
in the original claim should be more clearly defined, and 
the following claim was presented: 


‘*The lock-case A having the notches aa at its under 
** side and combined with the rings BB which are held in 
** said notches, substantially as and for the purpose spec- 
** ified.” 


This claim is submitted to the Commissioner of Patents 
without argument, the applicant trusting that the exper- 
ienced officer will at once perceive the difference between 


+ 
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the Roemer and the older Simon device; and he reckoned 
correctly, for the Commissioner now writes him the fol- 
lowing letter, under date August 25, 1877: 


‘The claim presented by amendment filed the 24th 
‘‘ instant, is considered to be anticipated by the reference 
‘already cited. The difference between the two devices 
‘* appears to be that in applicant’s device the notches are 
‘cut in the VERTICAL SIDES of the lock-case, and in the 
‘* reference they are struck up from the bottom plate.” 


Upon receipt of this letter, the claim now in the patent 
of complainant was inserted, and immediately allowed. 
Together with this last amendment the words ‘‘ to dispense 
with an extended bottom plate” were inserted in the pre- 
amble, and the following was added to the specification: 


‘By making the notches in the sides, the top of the 
lock-case remains smooth, and offers no obstruction to the 
free movement of the handle and rings.” 

It thus appears that the file-wrapper discloses the fact 
that the production of notches in the vertical walls of the 
inverted box-shaped lock-case was made the important 
feature of the invention to be patented; and such was the 
understanding of the patent by his Honor Judge Wheeler, 
at the time he wrote the opinion, hereinabave quoted, in 
the suit of Roemer vs. Simon. 


INFRINGEMENT. 


In the present case the defendant makes a two-story 
lock-case, having the lock mechanism in its upper cham- 
ber, and having no lock mechanism in the lower chamber, 
the lower chamber being identical in structure with the 
lock-case of complainant’s patent, and having the notches 
in the vertical side walls precisely as described in com- 
plainant’s patent, and for the same purpose. 

The following sketch represents the structure made by 
the defendants: 


a oo 


The Itnfringing Device 


But the argument below was that this lower inverted 
chamber, inasmuch as it did not contain the lock mechan- 
ism, was only an extended bottom plate, and that, as the 
complainant's patent specifies, that an extended bottom 
plate may be dispensed with, the defendants had a right, 
because of that statement in the patent, to use what they 
do use. 

The complainant’s contention is that his patent is for an 
inverted box-shaped structure, open at the lower side, 
adapted to be a lock case whose ends have the notches in 
the vertical walls for receiving the handle-rings. 

The defendants’ contention is that there is no, in- 
fringement, because the lock mechanism is not contained 
in this lower box, but is contained, as matter of fact, in 
an upper box, and that, therefore, we are not presented 
in that structure with a lock box whose ends are extended 
to form the notches in question. 


ASSIGNMENT OF ERRURS. 


We believe the Court below erred in holding that the 
defendant’s structure is not an infringement of the com- 
plainant’s patent. 


ARGUMENT. 


The defendants’ structure has the characteristics and the 
advantages of complainant’s patent. It has, as Mr. 
Drake very properly shows (page 14 of the Record), a boa- 
shaped structure having notches cut in the sides near the 
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ends for the reception of the handle-rings, thereby enabl.- 
ing the flat lower plate of the Simon patent to be dis- 
pensed with. 

It seems to us that we are dealing with words, and not 
with the substance of the invention, if we assume that the 
mere insertion of a partition in complainant’s patented 
lock box above which the lock mechanism is contained, 
may suffice to avoid the charge of infringement. 

The invention clearly was a long box, capable of c ontain- 
ing the lock mechanism, and having at each of its two 
ends in the vertical side walls the’ notches that serve as 
handle-rings. That these notches when applied to the 


vertical walls are an important improvement, was decided | 


in the Simon suit, in which they were fairly contrasted 
with the Simon prior invention and with the prior patent 
of Roemer No. 190,907, page 250, Defendants’ Record in 
Simon suit. In this prior Roemer patent, the, top of the 
lock-case had a cast metal extension for holding the handle- 
rings. 

In the Simon suit there was also said to be an alleged 
prior structure termed the MHavell lock box, which 
closely resembled the complainant’s patented device; but 
it appeared in that suit that, although the Havell 
lock box was introduced as an _ original structure 
(p. 25, Complt.’s Record Simon suit), actually made in 
1866 or thereabouts, it was, in fact, but an exhibit es- 
pecially prepared by the defendants’ partner Schwerin, for 
the purpose of this suit. Schwerin was forced to admit 
this during his cross-examination (see answers 78-92, pages 
123-126, Defendants’ Record in the Simon Case) in which 
he in important particulars contradicts his former testi- 
mony as contained in answers 53 to 58, page 118, Defend- 
ants’ Record in the Simon suit. This and other testimony 
to the same effect, which it is needless here to repeat, be- 
cause the Simon suit is not appealed, discredited zn toto the 
allegation, that the Havell box was a genuine older struc- 
ture than complainant’s patent and led to the result al- 
ready referred to, namely a decree for the complainant. 

If no further matter of an anticipating character exists 
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in the present suit, we do not see how, on the question of 
infringement, the Court below could have arrived at the 
conclusion contained in its opinion which is printed on 
pages 87 and 88 of the Record; for the infringing device in 
this case shows the notches in the vertical walls of a lock 
box, the mere fact that the lock box is made in two sec- 
tions or stories instead of one piece, being wholly imma- 
terial for the purpose of determining the character of 
complainant’s invention. It is quite clear that if the de- 
fendants’ structure had existed prior to the date of the 
issue of complainant’s patent it would have constituted a 
complete answer to that patent; and, on the maxim that 
that which would anticipate, infringes, it is equally clear 
that the defendants’ structure does infringe the patent, 
if valid. ae 

The notched sides of the defendants’ device, combined 
with the handle-rings, perform all the functions of the 
same parts in the patented structure. That a patent can- 
not be defeated by dividing a device into two parts, may 
be deemed elementary; but one case will be cited for the 
purpose of using the language of the Court, to wit, Stro- 
bridge vs. Lindsay et al., 6 Fed. Rep., 510-512. 

In that case an injunction had been issued restraining the 
use of a certain coffee mill as an infringement upon a patent, 
the patent claiming a mill having a detachable hopper and 
grinding-shell formed in a single piece. After the issue of 
the injunction the defendant procured a mill to be made 
having the hopper and grinding-shell made in separate 
pieces. On motion for attachment for contempt, the Court 
said: ‘‘ Manifestly the sole object is to produce a mill 
‘‘ of which it can be affirmed that the hopper and 
‘‘ grinding-shell are not cast integral or formed in 
‘‘ a single piece literally. But ‘the letter killeth,’ and if 
‘the justice of the case is not to be sacrificed, regard 
‘* must be had to the spirit rather than the phraseology of 
‘* Strobridge’s first claim. Truly, the plaintiff’s success 
‘“ was a barren victory, if by snch an alteration as the one 
‘“‘ here adopted the injunction of this Court can be evaded. 
‘* But the expedient must fail of its purpose. The change 
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‘is but colorable. Although cast in two pieces, yet, when 
‘* put together for use the hopper and grinding-shell are 
‘* substantially and for all practicable purposes ‘formed in 
‘* a ‘single piece.’ ” 


The Court then refers to Wheeler vs. Clipper Mower and 
Reaper Co., 6 Fisher, 2, as an authority for its ruling. 

All we ask in this suit is, that the spirit of complain- 
ant’s invention be first ascertained, and then applied to a 
comparison with the defendants’ structure. The idea of 
having an inverted lock box provided at each of its two 
ends with the notches in its vertical walls, which notches 
shall constitute bearing edges for the lower part of each 
handle-ring, is the invention in suit, and is that which 
has certainly been copied by the defendant. 

The advantages of this construction are obvious. They 
are dwelt upon by his Honor, Judge Wheeler, in his opin- 
ion as rendered in the Simon suit. The plate, of which 
these lock boxes are constructed, is so thin and flexible 
that if the rings merely bear against the thickness of the 
plate (as in the Simon patent) the plate must be securely 
fastened to the frame on each side of the bearing; where- 
as, if the rings bear against the vertical thickness of the 
lock, these extra fastenings may be dispensed with, and 
the danger of bending the metal out of shape is avoided. 


NEW MATTER IN THIS SUIT. 


The only matter in this suit, that was not in the Simon 
suit, is the reference by the defendant’s witnesses Chap- 
man, Jenkinson and Conlan, to the so called dog’s-head 
attachments. These dog’s-head attachments are little pieces 
of sheet metal struck up to represent dog’s-heads, and 
notched at the sides, for the purpose, as the witnesses 
above named say, of holding handle rings in place; and the 
witnesses say that these little dog’s-head attachments were 
made, and largely used, in thousands of instances from the 
year 1570 on to the present time. Whether these little 
attachments, if actually in existence before complainant’s 
patent would injuriously affect his claim, is a question 
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hardly necessary to discuss. They are merely handle- 
holders by themselves; they are merely clasps. independ- 
ently secured each over its own handle-ring; they are not 
analogous to an inverted long box adapted to hold the 
whole lock mechanism and having each end shaped with 
notched vertical walls as a receiver of the handle-rings, so 
that two simple rivets will serve to secure and hold the 
box of the lock, and the handle-rings, and the handle, and 
the clasps in place on the frame of the satchel or bag. 
Hence they cannot be said to be anticipations of complain- 
ant’s patent, even if older than said patent. 

But, as to the geuineness of these dog’s-head attach- 
ments, we have the following considerations to present: 


[t is very difficult, and was difficult in the present suit, 
to show that a certain thing did not exist, when witnesses 
come to say it did exist. We could only measure the cor- 
rectness of the evidence by the inherent probabilities or 
improbalities. Chapman produces these dog’s-head attach- 
ments and says they are like those he had known in 1870 and 
since. He produces certain bills for these dog’s-head attach- 
ments (p. 83, Record), one dated August 26, 1870, one Sep- 
tember 6, 1875, and one November 3, 1876. But these bills 
are not receipted, nor does it appear who wrote them, nor 
has Chapman held them in his possession or previously 
seen them. He says these ' Is were handed to him by 
a clerk in the employ of the defendant Peddie, just before 
testifying. If these dog’s-head attachments had been 
made, as the witness Chapman claims, so long ago, why 
is not an original exhibit, an actual structure really made 
before 1877 produced and proven to have been made at such 
earlier date? Peddie & Company, the defendants in this 
case, in whose employ Chapman is, were interested with the 
defendants in the Simon case; as Mr. Roemer testifies in 
answer 21, page 31 Record, they assisted the defendant in 
the Simon suit. Their dealings with Stevens, Roberts and 
Havell, were fully entered into during Mr. Havell’s exam- 
ination in the Simon suit (p. 35, Defendant’s Record, Simon 
suit). 


Havell’s books were then examined into. Havell 
himself was asked this question (p. 36, Defendant’s Record, 
Simon suit): 


x-(). 202. In Exhibit Havell Lock Box, the top was 
raised to form the loop for the handle-ring. J wish to 
know whether you ever notched the sides to form the loop 
for the handle-ring? 

A. No; we never notched the sides. 


Jenkinson, who now also testifies about these dog’s- 
head attachments, and who is one of the defendants 
in this suit, was a witness as to his prior knowledge, in 
the Simon case. Why didn’t he there speak of these 
dog’s-head attachments? His testimony will be found 
on pages 217-238 inclusive, of Defendants’ Record 
in the Simon case. Again, while he testifies for the de- 
fendant in the present suit, he refreshes his memory by a 
bill (see answer 32, page 71), and is asked to produce that 
bill, but answers, ‘‘I will not.” It is thus shown that evi- 
dence which might have been brought to corroborate his 
testimony, and on which the complainant might have 
based proper inquiries, was deliberately withheld by this 
interested witness. | 

Conlan, the third witness who testifies about these 
dog’s-head attachments in the _ present suit, was 
also a witness for the defendant in the Simon 
suit (see pages 149 to 163 Defendants’ Record 
in the Simon suit), and was in the employ of Havell, 
the party most interested against the complainant in 
the Simon suit. Why did not Jenkinson, Havell and 
Conlan prove their knowledge as to these dog’s-heads in the 
Simon suit? Why did not Peddie, who helped defend the 
Simon suit, produce Mr. Chapman’s evidence there?’ The 
answer is simple. Mr. Roemer testifies that the Exhibit 
Dog’s-head Attachments have notches in them which are 
not formed by dies, but are put in by hand, and that these 
notches have the appearance of having been recently pro- 
duced, the notches not being alike on both sides of the dog’s- 
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head, which would not be the case had they been made 
in dies (see p. 31, Record). In other words, it is clear that 
the dog’s-head attachments were filed and supplied with the 
notches for the purpose of being made exhibits in this 
suit. They are not genuine structures that existed before 
complainant’s patent, and for that reason cannot possibly 
have any effect injurious to the rights of the complainant 
in the premises. 

We therefore respectfully submit, that the decree of 
the Court below dismissing the bill of complaint was erro- 
neous; tnat the complainant’s patent, standing as a valid 
patent, deserves a construction which embraces the de- 
fendants’ structure; and that, therefore, the decree below 
should be reversed. 


Respectfully submitted, 


ARTHUR V. BRIESEN, 
Attorney for Appellant. 


New York, November 10, 1889. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1889. 


No. 120 and Three other Cases. 


ROEMER ws. PEDDIE ET AL. 


Reply {o Brief of Appellees. 


We find, upon rnspecting the brief filed on behalf of the 
appellees, that considerable stress is laid therein upon the 
so-called Fisher bag, it being asserted that this Fisher bag 
shows an anticipating structure closely resembling complain- 
ant’s invention—so closely, in fact, that no patentable in- 
vention remains 

The Fisher bag was an exhibit in the Simon suit, but not 
in this suit, and whatever testimony bears upon it will be 
found in said Simon suit. Judge Wheeler, in deciding the 
Simon suit in favor of complainant, overruled the views of 
defendants respecting this Fisher bag. The reasons which 
led him to do so were probably based upon the following 
considerations : 

The evidence in the Simon case seeks to show that the 
Fisher bag was imported into this country by one Bernheim 
in March, 1877 (answer 7, page 265, Defendant's Record in 
the Simon suit). This was nearly a year.and a half after 
Mr. Roemer had made his invention. (See pp. 23 and 24, 


Complainant’s Record in the Simon suit.) 


Bernheim is a witness also in the present suit, but has 
nothing to say here about said Fisher bag. ‘After this bag 
was in Bernheim’s possession, Mr. Roemer sued him and 


his firm for infringement of the patent here in suit, and ob- 
tained an injunction (pp..266 and 267, Defendant’s Record 
in Simon suit). That the Fisher bag resembles the com- 
plainant’s patented invention was testified to in the Simon 
suit by no less a person than Mr. Hyde, defendant's counsel. 
His testimony, considering the fact that he was the paid 
counsel of defendant at the time he gave it, could only have 


had the same weight, it seems to us, that an assertion of 


counsel may have. In other words, it was hardly testimony, 
but is the opinion of interested counsel. But whatever Mr. 
Hyde may have thought as to the construction of the Fisher 
bag, it can have no bearing in this suit, because the said 
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defense was cverruled in the Simon suit, and because after- 
wards the Fisher bag was not reintroduced here as.an ex- 
hibit. 

Two design registers of Fisher obtained by him in Eng- 
land in 1875 were also offered in evidence in the Simon 
suit, but not in this suit. Neither is accompanied by a de- 
scription. We submit that a mere drawing filed in the 
archives of a foreign copyright office, as these drawings 
were, cannot anticipate an American patent. 

Reeves vs. Keystone Bridge Co., 5 Fisher, 456. 
Judson vs. Cope, 1 Fisher, 618. 

Seymour vs. Osmonde, 11 Wall., 555. 

Curtis on Patents, § 378a. 

Parsons vs. Coldgate, 15 Federal Rep., 600. 
Collender vs. Griffith, 2 Fed. Rep., 206. 


Here it was held that a design patent of the United States 
will not anticipate a subsequent mechanical patent for a 
construction hawng the same form. How much less can 
English registration of design be regarded as a prior publi- 
cation ; but whether or not these registers would be proper 
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evidence in the suit is an immaterial question, so far as the 
present suit is concerned, because these registers do not show 
Mr. Roemer’s invention. They show bars with rings swiv- 
eled therein. Evidently the bars were perforated to receive 
the lower swivel pins of the rings. There are in these reg- 
istrations no notched side walls and no U-shaped cross-sec- 
tions analogous to that shown by complainant in his patent. 

Moreover, it seems to us that though counsel may have a 
right to refer to the two volumes of the Simon Record in 
this argument, because said volumes were offered in evi- 
dence, defendant is not in position to assume that anything: 
is proven against the validity of complainant’s patent in the 
Simon case in the face of the fact that the Simon case was 
decided in favor of the complainant and no appeal taken. 

Nor has defendant, as we respectfully submit, any right 
to comment on the Fisher bag, the Havell lock box, or any 
other exhibit not offered in evidence in this suit. The in- 
troduction of the printed volumes does not carry into evi- 
dénce in this suit the machines that were referred to in the 
said volumes. 

Defendants, in order to apprise complainant of their desire 
to exhibit these machines, should have offered them in evi- 
dence. 

Their production here before the Supreme Court is a sur- 
prise to appellant and does not appear warranted by the 
record. 

Respectfully submitted. 

ARTHUR V. BRIESEN, 
For Appellant. 

W ASHINGTON, November 15, 1889. 
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SUPREME GOURT OF THE UNITED STATES. 


OctToser Term. 1889. 


WituiamM Roemer. | 
Appellant, 


VS. No. 120. 


Tuomas B. PEppIE ET AL., 
Appellees. 


BRIEF FOR APPELLEES. 


Statement. 


This suit was brought by bill in equity, filed July 
16th, 1884, charging infringement of a patent granted 
to William Roemer, for alleged improvement in Com- 
bined Lock and Handle for Traveling Bags, dated 
September 18th, 1877, No. 195,233 (R., pp. 1-5). 

The defendants answered, denying infringement, de- 
nying the novelty of the invention and citing a large 
number of prior patents, publications and anticipating 
witnesses. 

The answer further stated that the alleged improve- 
ment did not require the exercise of invention for its 
construction. 

It further alleged that the prior suit, to which refer- 
ence was made in said bill, brought in the District of 
New Jersey, against David Neumann and Carl Neu- 


mann, was not defended, and that the decree therein 
was entered upon default. 

it also alleged that as to the allegation of the bill 
respecting a suit by the complainant against Edward 
Simon ef al., the respondents were not aware of any 
of the matters therein, except that there was such suit 
and that it was decided in favor of complainant on 
some ground unknown to these respondents, and that 
these respondents were not a party to said suit, and 
were not in any way bound by the decision therein 
(R.. pp. 6-9). 

teplication was filed November 6th, 1884. 

A motion for preliminary injunction was made by 
the complainant and was denied by his Honor Judge 
WHEELER in a decision, which is found on page 20 of 
the Record. 

Proofs were taken by both parties and the cause 
came on for final hearing before his Honor Judge 
WHEELER, and an opinion was rendered’ on June 3d, 
1886, by Judge WHEELER dismissing the bill (R., pp. 
87-88). 

A decree dismissing the bill was entered on June 
8th, 1886 (R., pp. 88-89). 

An appeal was taken to this Court from said decree 
August 24th, 1886 (R., p. 89). 


The Proofs. 


The proofs in the case are in part found in the testi- 
mony taken expressly for use in this case, and in part 
in the record of the prior suit of /’oemer vs. Simon, 
which the complainant himself offered generally in evi, 
dence (Rec., p. 12) and which, being offered by the com- 
plainant, whether one or for every purpose, is open to 
use for any purpose by the defendants (Campbell vs. 
James, 17 Blatch., 45 and cases there cited, and Western 
Union Co., vs. Balt. & Ohio Co., 26 F. B., p. dd). 
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When references in the course of this brief are made 
to the record in Romer vs. Simon, it will be so stated. 


POINTS ON BEHALF OF APPELLEES. 
First Point. 
THe Roemer Parent ts INVALID. 


(a) The Construction of the Patent. 

The patentee has described what he supposes to be 
his invention in the following words: 

“This invention relates to a new construction of 
lock-case for traveling bags, satchels and the like, 
whereby the same is made to retain the rings which con- 
nect with the handle, TO DISPENSE WITH AN EXTENDED BOT- 
TOM-PLATE, and yet to leave said rings movable in their 
bearings. 

“The invention consists in forming notches in the 
sides near the ends of the lock-case, which notches en- 


gage over the lower parts of the handle-rings.” 
~“ * % * aa < 


“The ends of the lock-case are, by notches a, which 
are cut into or formed into its sides, made hook- 
shaped, as clearly shown in Fig. 2, and these hooks 3, 
thus produced, serve to retain the handle-rings B B in 
place.” 

The claim is : 

“ The lock-case with the notched sides aa, near its 
ends to receive and hold the handle-rings B, substan- 
tially as herein shown and described.” 

The words to which particular attention is called have 
been italicised or placed in capitals in the quotation. 

The alleged invention relates to the lock-case of trav- 
eling bags, or to that part of the case or box which 
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holds the locking mechanism, and consists in the exten- 
s10n of the meta! of such case on each side for stated 


objects. 


The objects are three in number : 

1. To construct the lock-case so that i/, the lock case 
itself, is made to retain the rings which connect with 
the handle. 

2. ‘lo dispense with an extended bottom plate. 

3. To leave the handle-rings movable in their bear- 
ings. 

These objects are attained by making the metal which 
forms the ends of the lock-case hooked-shaped, SO as 


to engage with and hold the handle-rings. 


(h) The pre mous state of the art. 

[{ mus? certainly be within the knowledge of this 
Court that it has been the practice, in the manufacture 
of traveling bags, satchels, and similar articles, time 
out of mind, to place the lock upon the bag-frame and 
to fasten the handle to the bag-frame by separate 
pieces of metal made in the form of loops or rings 
fastened over rings terminating the leather handle, and 
riveting these ring-loops to the bag-frame. 

Such a use of ring-loops is admitted by the patentee 
Roemer, himself, to have been known to him as early 
as 1852 (Roemer vs. Simon, p. 30, q. 17). 

This method of construction was early seen to be 
incommodious, because it involved making the lock 
and handle fastenings in three separate pieces, involv- 
ing a separate fastening for each, to fix them to the 
bag-frame, thereby consuming time and material. 

Inventors, therefore, in this line of articles con- 
ceived the idea of making these three pieces, namely, 
the lock and two handle fastenings in a single piece, 
which could be fastened to the bag-frame as a unit, 
thus affording a convenient means of selling these bag 
trimmings, as they are called, in one piece, and also 
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saving labor in affixing them to the bag; and, as ap- 
pears from the evidence in this case, inventors pro- 
ceeded upon two distinct lines of invention in achiev- 
ing this result. 

Some of them proceeded upon the principle of com- 
bining the lock and handle fastenings with a single ex- 
tencdled under or hottom piece or plate. This was done 
by the manufacturer of the bag trimmings, and this 
united structure was furnished as a single article to the 
bag makers, who attached it as a single attachment to 
the bag frames. 

Such a form of structure is exhibited in this case by 
the patent to William Simon, May 2, 1876, being De- 
fendants’ Exhibit No. 2 (Roemer vs. Simon, D., p. 242), 
and in the reissue of that patent, Defendants’ Exhibit 
No. 3 (Roemer vs. Simon, D., p. 247). 

Other inventors conceived the idea of making the 
metal of the /ock-case serve the double purpose of con- 
taining the lock and attach ing the handle to the hag frame. 
by forming the lock-case with extended ends, which 
embraced the handle rings when attached to the bag 
frame, thereby dispensing with the extended p/ate 
which the other class of inventors employed. 

Such a structure as this is exemplified in Defendants’ 
Exhibit Fisher Bag, and in the structure patented by 
William Roemer, appellant, on May 15th, 1877, No. 
190,907 (Defts.’ Exhibit No. 4, Roemer vs. Simon, p. 
249), and also in Defts.’ Exhibit Havell Lock Box, 
(Roemer vs. Simon, p. 10, Q. 11). 

The prior art on which we rely is therefore to be 
found in 

(1) The Simon patent of 1876. 

(2) The Roemer patent of May 15, 1887. 

(3) The Havell Bock Box. 

(4) The Fisher Bag. 

The two patents of course prove themselves, and as 
one of them (the Simon patent) was disclaimed in obtain- 
ing the patent in suit, and the other (the Roemer pat- 
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ent) is a prior patent of the same inventor, there can be 
no question as to the fact of their priority.* 

The evidence as to the prior existence of the Havell 
Lock Box and the Fisher Bag we discuss in an A ppen- 
diz to this brief, in the form in which the subject was 
treated in the brief in /2’oemer ve. Simon, in the Court 
below. Wedo not insert the discussion of the evi- 
dence as to the Havell lock box in the main part of 
this brief, because Judge WHEELER, in Roemer vs. 
Simon, 20 F. R., 197, held, as we understand, that the 
facts were proved ; though he differed from us as to 
their bearing. 


It is not necessary to contend that each of these two 
different methods of accomplishing this result did not 
originally form a patentable invention, but we do contend 
that, in view of these devices which preceded the par- 
ticular device of Roemer described and claimed in his 
patent in suit, there was no :nvention in making the 
present form of device. 


The Court will perceive that the structure described 
and claimed in the Roemer patent in suit belongs to 
the second class of the devices above descri'ed, in 
which the /ock-case serves the double purpose of con- 
taining the lock and securing the handle to the bag. 

We think that the Court will have no difficulty in de- 
ciding that the prior existence of Defendant's Exhibit 
Havell Lock Box, has been fully proved by the evi- 
dence in this case, and that there can be no successful 


* The attempt to prove Roemer’s present invention to have been 
made in the fall of 1875 (Roemer vs. Simon, C., p. 16, x-Qs. 28-29, 
and C., p. 23, Qs. 1-3, and C., p. 147, fol. 489) was wholly unsuc- 
cessful, and was not accepted by the Court, in view of the fact that 
when rejected on the Simon patent of 1876 in applying for the 
patent in suit, he made no claim to anticipate, but amended to 
avoid it: and also in view of the fact that he himself took out his 
prior patent of May 17, 1877. 


contention opposed to the fact that the Fisher bag 
lock was in public use in this country prior to the date 
of Mr. Roemer’s invention; so also, of course, there 
can be no pretense but that the prior patent of May 
L5th, 1877, granted to William Roemer, is to be con- 
sidered as limiting the patent in suit. 

Any one of these anticipations is sufficient for the 
purpose of showing that it was not new, at the date of 
the Roemer patent, to fasten the handle of a bag to a 
bag frame by the lock-case itself. 

So obvious was this, that his Honor Judge WHEELER, 
in deciding the prior case of Roemer vs. Neumann, 20 
Federal Reporter, 197, stated as follows, speaking of 
Roemer’s Patent, No. 195.223, on which this suit is 
brought : 

‘‘If the invention had been of an attachment of the 
“lock directly to the handles only, or for the extension 
“of the top-plate of the lock-case along the frame 
“to receive the handle-rings, it would have been an- 
ticipated.” 


It, therefore, becomes a question now whether the 
Roemer Lock Box, described in the patent in suit, 
shows anything that was patentable in view of these 
prior structures—for instance, ei/Aer the structure de- 
scribed in his own prior patent of May 15th, 1877, or 
the Havel Lock Box, or the Fisher Bag Lock. 

Upon this point Mr. Roemer’s own testimony is sig- 
nificant (Jtoemer vs. Simon, C., p. 11): 

“5 x-Q. What do you consider to be the essential 
chacteristics of the notches which engage over the 
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‘ handle-rings, which causes the defendants’ device to 


-~ 


‘embody what you consider to be the invention 
‘‘ claimed in your patent No. 195,233 ? 

“ A. That the lock Aolds the handle to the frames. 
“6 x-Q. Is that the only feature which you consider 
essential ? | 
“ Yes, sir; it is the main feature. 
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“7 x-Q. It is the only feature which you consider 
essential ? 

oa 

“8 x-Q. Why do you consider it important for the 
lock to hold the handle to the frame ? 

‘“ A. Combining the lock and handle enables me to 
rivet the lock to the frame at the same time that I 
fasten the handle to the frame ; thus I save labor. 
“9 x-Q. Is the saving of labor by reason of the fact 
that you are enabled to rivet the lock to the frame at 
the same time that you fasten the handle to the frame 
the only advantage or utility of your invention de- 
scribed in patent 195,233 ? 

“A. No; itis not the only advantage, as in con- 
structing the lock to asuitable distance for the handle- 
rings it strengthens the frame of the bag. 

“10 x-Q. Have you now stated in your last answer 
all the advantages or utility of your said invention ? 
“A. You, air. | 

“11 x-Q. Why is it an advantage to rivet the lock to 
the frame at the same time you fasten the handle to 
the frame ? 

‘A. There is no need for any extra handle attach- 
ments. 

“12 x-Q. Is that the on/y advantage ? 

we Yes, sir. 

“13 x-Q. Provided you are enabled to rivet the lock 
to the frame at the same time that you fasten the 
handle to the frame, and thus strengthen the frame of 
the bag and save any extra handle attachments, does 
it make any difference what the particular form or 
construction of the lock, or lock-case, is ? 


“ Counsel for complainant asks whether the 


‘‘ question refers to the comparison of the two 
“exhibits or to the patent alone, or to the de- 
‘ fendants’ device alone. 

‘* Counsel for defendants state that the ques- 
‘‘ tion intended to refer to the invention claimed 
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“in Patent No. 195,233, and to remove any doubt 
“he puts the question in the following form : 


“14 Q. Provided you are enabled to rivet the lock 
“to the frame at the same time that you fasten the 
“ handle to the frame, and thus, as you say, strengthen 
“ the frame of the bag and save any extra handle at- 
“ tachments, 1s it material, so far as any advantage or 
utility of your invention claimed in patent 195,233 is 
* concerned, what the construction or form of the lock 
or lock-case is ? : 

“A. [tis not material ; as long as the Tock engages 
* over the handle-rings, I claim that the article would 
“ be identical with my patent. 

“ 15 Q. Do you mean by the phrase, ‘the lock en- 

* «gages on the handle-rings,’ that some portion of the 


. 
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metal which carries or encloses the lock mechanism 


© 
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should be extended at the ends far enough to make 
‘ notches or receptacles for the handle-rings ? 

“ AT mean nothing else but the lock or lock-case 
itself, which I stated before, holds the handle for the 
frame.” 

Now, this evidence as to the advantages and a// the 


advantages of the structure patented by Roemer in his 
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suit is just (1s applicable lo the contrivance of his prior 
patent, as it is to this. Whatever merit there is in his 
present structure that is a merit, is merely that which 
is common to it and its prior structure. No support 
can therefore be given to his patent of September, 
1877 (that in suit), by reason of advantages which are 
not found in his prior patent of May, 1877. 

If his claims as an inventor of a structure embody- 
ing those advantages are to be supported at all, they 
must be supported on his first patent, and not on his 
second. 

So also all of these advantages are on/y those which 
were also possessed by the Havell lock box and by the 


Fisher bag lock. 
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His counsel appreciated the force of this position, 
and seeing the fatal effect of Roemer’s evidence, above 
cited, sought to prove by him, by somewhat leading 
questions, that there was an advantage in his second 
lock-box over his first (which he had overlooked (7) on 
his direct examination) by reason of the fact that the 
form of case having notches to hold the handle-rings 
could be struck up, whereas the first form, with bars for 
the handles, would have to be cast. 

(The italies are ours.) 


Poe icVTr V8, Simon, }’: LY, (/. 20. 


The Court will also see, however, that it was not the 
invention of Roemer to make a lock-case which could be 
struck up in a die, instead of being cast, for such a 
form of lock-case 18 shown mn the prior Hlavell lock-boa. 

Under these circumstances, it is clear that there 
is no invention in what Mr. Roemer has shown in his 
patent in suit, in view of what he himself had shown in 
his prior patent, and in consideration of other prior 
structures of this class. 

Winans Us. Denmead, Lb How.., Jo, 

vans ve. keaton, > Wheaton. ay 

Smith vs. Nichols, 2 O. G., G49. 

Lucker vs. Spaulding, 13 Wall., 452. 

Phillips vs. Page, 24 How., 164. 

Hhicks vs. Ke lsey, IS Wadll., 670. 

Rubber ( vater Harness Trimming Co. Us. 
Welling, 97 U. S., 7. 

Terhune 8. Phillips, 99 UL. S., 092. 

Crouch us. Poemer, L035 U. & 197. 

Atlantic Works vs. Brady, 107 U. S., 192. 

Yale Lock Co. vs. Greenleaf, 117 U. 8., 564. 
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But even the particular way of forming notches or 
aperatures to hold the handle rings, by forming them in 
the side walls of a struck up piece of metal, as shown 
in the lock-box of the Roemer patent in suit, was not 
Roemer’s invention. 
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Such a precise form of notch for rings is shown in De- 
fendant’s Exhibit Dog’s Head Attachment. introduced 
in this case. 

The manufacture, use and sale of these articles since 
1870 are proved by the defendants’ witnesses, Chap- 
man (R., p. 61), Jenkinson (R., p. 68), Conlan (R., p. 
72). 

The complainant Roemer sought to contradict this 
evidence by stating that no frames wide enough for 
such handle attachments were made prior to 1880 (R.., 
p. 29, Qs. 5-7). 

In rebutting this testimony given by Mr. Roemer 
the defendants proved not only that such wide frames 
were made, but that they were made for Mr. Roemer 
himself as early as 1871, as well as for others (Bernheim, 
R., p. 74), and that Mr. Roemer had thousands of 
dozens of them! They were made under a patent issued 
to Mr. Roemer himself in January, 1871 (Defts.’ Ex. 
Roemer Patent of January 3, 1871), and one of the 
original frames itself is produced (Defts.’ Ex. Roemer 
Frame of January 3, 1871). 

So overwhelming is this proof of the falsity of Mr. 
Roemer’s testimony, that his counsel, under instruc- 
tions from him, admits that it was untrue, and that Mr. 
Roemer ‘new that it was untrue (R., p. 82). 

Will any weight whatever be given to any testimony 
of Mr. Roemer after this episode ? 

From these facts, then, it appears that the last vest- 
ige of invention has been removed from Mr. Roemer’s 
lock. Not even the form of notch for holding the rings 
is original with him. 

He has simply taken the Havell lock-box or his own 
lock-box of his patent May, 1877, and substituted for 
the forms of notch or ring-loop in those structures the 
old and well-known form of ring-loop shown in the 
Defendants’ Exhibit Dog’s Head Attachment. This 
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does not amount to invention (Brevoort, i, p. a2, (). 
7; p. 53, Q. 8. 
Stimpson DS, Woodman, li) Wall. 117. 
Tucker vs. Sp pulding, ]. Wall. yd. 
Dunhar ve. My. rs, ow / i S.. 187. 
Hlall vs. Me Neale, 107 WU’, S., 99. 
S/auson ve. RR. R. L0.. TO U}. S., frp 
Bossby vs. Keclesin Mfa. Co., L110 U. &., 131. 
Slephenson is, Brooklyn C0.., ST (/, Gr... 403. 


Could any one take this old form and substitute it 
for the ring-loops of the Havell lock-box and have a pat- 
ent for the result? We think not; and yet this is all 
that Mr. Roemer has done. The law does not admit 
this to be invention. 


Second Point. 
THe DEFENDANTS DO NoT INFiuINCeE. 


But when we come to the question of defendants’ 
structure, which is claimed by the complainant to be 
an infringement in this case, we pnd that it does nat 
even belong to the class of bay locks to which the device 
described and shown in the Roemer patent in suit 
belongs. 

On the contrary, it belongs to the first class of bag- 
attachments, of which we have spoken above in our 
Brief, that is to say, the class in which the locks and 
handle-fastenings are combined with the extended hot- 
tom plate, and the class illustrated by the Simon patent 
of May 2d, 1876 (K., p. 86). 

Upon examination of the file wrapper and contents of 
the Roemer patent in suit, which has been put in 
evidence in the case of Roemer vs. Simon (Roemer 
vs. Simon, R., p. 291), the Court will see that this 
Simon patent was cited by the Patent Office as an 
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anticipation when Mr. Roemer first presented the 
application for his patent, and that, in consequence 
of such reference, Mr. Roemer deliberately stated, by 
amendments which have been incorporated into the 
specification of the patent as it issued, that the object 
of his invention was /0 dispense with an extended bottom 
plate, and thereby distinctly differentiated his inven- 
tion from the class of bag-locks which used an 
extended hottom-plate. 

This question of infringenient was before the Circuit 
Court on a motion tor preliminary injunction made 
in this case by the complainant, and that Court then 
decided that the defendant's structure did not infringe 
the complainant's patent. 

The motions were argued on the 14th and 15th of 
Novem ber, LSS4. and on the LSth of November the 
Court rendered its decision in the following words : 

“The patent of the orator, No. 195,233, is for a lock- 
“case for traveling bags, with notches in its perpendie- 
“ular sides for the handle-rings (Roemer vs. Simon, 2U 
“ Fed. Rep., 197). ‘The lock-cases alleged to infringe 
“do not have notches in these sides for the handle- 
“rings. ‘The notches are in the sides of an extended 
- struck-up bottom plate, which the patent does not 
* cover, hut excludes.” 

The complainant examined two witnesses to prove 
infringement after this decision was rendered. 

The first of them, Mr. Drake, was the expert who 
made the affidavit for the complainant on his motion for 
injunction. 

It is unnecessary to review his testimony in detail, 
as the following questions and answers which he gave 
on cross-examination are an admission which clearly 
shows that the defendants’ locks belong not to the class 
of locks which “ dispense with an extended bottom plate 
like that of the patent in suit, but to the older type of 
the Simon patent which use an extended bottom plate. 
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Drake said as follows: 

“30 x-Q. Then, if the form of ring-loop, shown in 
“the Roemer patent in suit, was made in the extended 
“bottom plate of the Simon patent No. 177,020, that 
“ would not be the structure described and claimed in 
“the Roemer patent in suit, would it ? 


Objected to as not cross-examination. 


“A. The ring-loop shown in the Roemer patent 
“ could not be put in the bottom plate shown in the 
“Simon patent. But if the bottom plate in the 
“Simon patent were struck up in the form shown in 
“the ‘ Exhibit Jenkinson Lock,’ and the notches cut 
“in the side in the same way, it would be, in my judg- 
* ment, substantially the same structure that is de- 
“ scribed in the Roemer patent in suit. - 

“ 31 x-Q. And is that what you think has been done 
‘‘in the case of ‘Complainant’s Exhibit Jenkinson 
* Lock’ ? 

“A. Yes, sir; that is the way J view it. 

“32 x-Q. And that is why you think the ‘ Com- 
“ plainant’s Exhibit Jenkinson Lock’ is an infringe- 
“ ment of the Roemer patent in suit, is it not ? 

“A. Yes, sir” (R., pp. 19-20). 


The proofs of infringement were confined to the 
“ Jenkinson Lock” because the complainant’s expert 
testified that all four locks of the different defendants 
are alike in construction (R., p. 5, Q. 7).* 

This, of course, is a distinct admission by the expert 
for the appellant that the alleged infringing device lfas 
been made by striking up such a bottom plate as is 


* As the Court will see by the record, the words ‘‘ Neumann 
Lock ” in x-Q. 9 should read ‘‘ Jenkinson Lock,” the latter being 
the lock about which Mr. Drake had been testifying, there being no 
‘* Neumann Lock ” in the case. 
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shown in the Simon patent, and forming the ring- 
loop in such bottom plate. 

The defendants’ expert, Mr. Brevoort, correctly 
states that because the notches are put in an extended 
bottom plate, which the Roemer patent expressly dis- 
penses with, the defendants’s locks do not infringe that 
patent (R., p. 53, Qs. 11, 12). 

The complainants also called a Mr. Theberath to 
testify upon the question of infringement, but his an- 
swers to very leading questions (R., p. 24 25, Qs. 5, 8) 
are valueless, as he says that locks for traveling bags are 
entirely out of his line of business (Q. 4), and that he is 
not an expert in locks (p. 39, Q. 9). 


The complainants also produced certain models to 
illustrate the construction which they contend should 
be placed, respectively, on the Roemer patent and the 
Simon patent (R., p. 14), and examined their expert in 
regard to them. 

Their first contention is that the Simon patent con- 
templates ¢wo plates, a short one and a long one. The 
Court will readily see this error from the patent itself, 
and the complainant's expert, Mr. Drake, himself fur- 
nishes the proof of such error (R., p. 15, Qs. 10, 20), 
which is also exposed by the defendant's expert, Mr. 
Brevoort (R., p. 55, Q. 18). 

The complainant’s second contention is that the 
Roemer lock-box may be made in two sections, an up- 
per and lower, and that such a construction is the one 
which is exhibited in the defendant's locks. 

The Court will at once perceive, on a mere inspec- 
tion, the difference between the defendant's locks and 
the compi»inant’s illustrative model (Complainant's 
Model No. 2), and the distinction is clearly pointed out 
by the defendant's expert, Mr. Brevoort (R., p. 56, 
(). 20). 

In the effort to prove infringement, complainant's 
counsel have tried to show that the bottom plates of 
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the lock-box on the bottom. 
The complainant's position 


cumplainant’s patent, and up 


valid for want of novelty and 


below should be affirmed. 


Upon all points of the case 


November 8th, 1889. 


ring-loops formed in the lock-box of a bag in his patent 
of May, 1876, because Simon’ 


because it logically necessitates calling the frame of the 
bag itself a part of the lock-box, when, as in the Roe- 
mer patent, the box is placed, 


pellees, and the appeal should be dismissed with costs. 


the defendant's locks are a part of the box because they 
support the lock-box and close it on the bottom (R.., 
p. 26, Qs. 22, 23). The Court will at once see that if 


that were the case, then Simon had previously shown 


plate, directly upon the frame (R., p. 24, Qs. 5-7). 
Upon this testimony, the Cirenit Court, when the 
the case came on for final hearing, again rendered an 
opinion that defendant's structure did not infringe the 
dismissing the bill was entered (Rec., p. 87). 


Upon both grounds, therefore, that the patent is in- 


alleged infringing structure is not, in fact, an infringe- 
ment, we submit that the decree entered by the Court 


Third Point. 


s button plate also closes f 
is, of course, not tenable, 
without an intermediate 
m that opinion a decree 
- 
invention, and that the 
the right is with the ap- 
a 


Respectfully submitted, 


Freperic H. Betrrs. 
J. E. Hinpon Hype, 


Of Counsel for the Appellees. 
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APPENDIX. 


The Havell Lock-Box. 


The defendants introduced in evidence a lock-box 
like one which was constructed and sold in considerable 
numbers in 1866 and 1867, by Mr. George Havell, 
(Defendants’ Exh. Havell Lock-Box). 

This lock-box was made with ring-loops for the re- 
ception of the handle rings ; the ring-loops were formed 
in the metal of the lock-box itself; they were struck 
up, or made by notching out the extension of the lock- 
box (Defts.’ R., Du Faur, p. 172, Q. 20); * they allowed 
a free movement to the handle rings ; and they con- 
sisted in hook-shaped ends given to the lock-box (see 
Defts.’ Exh. Havell Lock-Box). 

The complainant, fully persuaded that the novelty of 
his device claimed in the patent in suit is successfully 
attacked by this exhibit, has devoted the whole of his 
rebutting testimony to prove that this lock-box never 
existed. We submit that its existence, and in the form 
claimed for it by the defendants, 1s fully proved by the 


whole evidence in the case. 


The history of the manufacture and sale of this Lock- 
Box by Mr. George Havell in Newark, N. J., in 1866 
and 1867, is fully and in detail set forth by George 


* The references throughout this Appendix are to the printed 
record and Exhibits in the case of Roemer vs. Simon. The Record 
of that case, as printed in the Circuit Court, is, as we understand, to 
be used in this Court with the same effect as if reprinted expressly 
for the use of this Court. D. R. means Defendant's Record and 
C. R. Complainant’s Record. 
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Havell, and Isidor Levy, the former being the maker, 
and the latter being one of the purchasers of this Lock- 
box. 
Defendants R., Havell, p. 8. 
zs R., Levy, p. 65. 


They are corroborated by all of the defendants’ wit- 
nesses, and also by one of the complainant's own wit- 
nesses, Maxwell, Complainant’s R., page 81, et seq., 
who, very much to the surprise of the complainant's 
solicitors, 7oes remember the lock-box. 


History and Evidence as to the Havell 
Lock-Box. 


On June 5, 1866, Mr. Havell took out a patent fora 
bag frame, known as the T frame (D. R., pp. 16, 17), De- 
fendants’ Exhibit Havell Patent, 1866, und it was the 
only one which he took out in that year (D. R., pp. 17, 
54). One of these frames has been offered in evidence 
by the complainant (Complainant’s Exhibit Havell 
Frame). He attached to this frame, at first, a lock like 
that shown in the drawing of the patent (Carmichael, D. 
® pp. 94, L05, Q. 105, et seqy., Q. 223), but it did not give 
satisfaction (Carmichael, D. R., p. 94, Q. 105), and then 
he adopted a lock like Defendants’ Exhibit Havell Lock 
Box (Carmichael, D. R., p. 94, Q. 105). These last lock- 
boxes were first put on this frame in 1866 (Havell, D. R., 
p. 9,Q. 7). They were made by first punching the 
blanks out of sheet metal, the blanks being then formed 
ina die. Each end was then clipped separately, the 
ring-loops were stamped, and the holes for the rivets were 
punched (Havell, D. R., p. 10, Q. 10). These lock-boxes 
were like Defendants’ Exhibit Havell Lock-Box (Havell, 
D. R., p. 10, Q. 11). He made quite a number of these 
lock-boxes in 1866 (D. R., p. 10, Q. 12), and took steps to 
make a very large number of them (D. R., p. 12, Q. 26) 
in the same year. He sold these lock-boxes to Levy in 
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1867, and sent samples to Headley and Edward Simon 
& Bros. (D. R., p. 13, Q. 32, and p. 39, Q. 225). Mr. 
Havell’s customers, however, complained that the ring- 
loops on these lock-boxes were so close together that 
the handle cramped the hand in carrying the bag (D. 
R., p. 40, Q. 236), and he then cut the ends off of these 
lock-boxes (D.R., p. 60, Q. 347, 348) and put the handle 
rings on with separate loops (D. R., p. 24, Q. 119). Mr. 
Havell, however, thought that he could remedy this de- 


fect by making the lock boxes (having the ring-loops in 


one piece therewith) longer, and he filed out, in 1868, a 
brass model or pattern of such longer lock-boxes (D. R., 
p. 11, Q. 20, et seg.). This original model or pattern 
is in evidence, Defendants’ Exhibit Havell Brass Model 
He never manufactured for the trade any of these 
longer lock-boxes, however, because he stopped making 
frames (D. R., p. 12, Q. 25). Havell ceased to mannu- 
facture frames altogether in 1868, so that all that he did, 
is certainly fixed as prior to that date (D. R., p. 12, Q. 
25). He produced one of the punches with which the 
lock-boxes like the Exhibit Havell Lock-Box was made 
(D. R.., p. 12, Q. 28), and it is the only tool which he 
can find (D. R., p. 49, Q. 290) which has not been 
changed. It was offered in evidence and marked “ Ex- 
hibit Havell Punch.” The lower die was found, but it 
has been changed (D. R., p. 64, Q. 375). Mr. Havell, 
however, on cross-examination describes the tools 
which were used to form the ring-loops in the lock-box 
(D. R., p. 48, Q. 282 et. seg. and p. 53, Q. 305). 

“ 282 x-Q. What tools did you employ for forming 
the ring-loops ? 

“A. A die and a punch. 

“ 283 x-Q. Was that die and punch for forming the 
ring-loops single or double ? 

“ A. It would only press one end at once. 
* * * + * * + 

“ 305 x-Q. Please describe the exact form of punch 
and die used by you in pressing the ring loops ? 
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“ A. The bottom die was made wider than the lock 
and a place cut in to receive the end of the lock, and | 
then the punch might have been wider than the inside 
of the lock-box, and then cut away on each side to 
allow a portion of it to be inside the ring loops and the \= 
edge of the lock-box—I couldn't tell how long they 
were. The front side of the tools extended to about 
there as near as I can remember (pointing to the end 
of the lock chamber), and the width of them on the 
sides and the back I couldn’t give—they had to be cut 
away in the front of the tools, to fit the form that came 
out of the die.” 
The defendants have had tools like them made. Ex- 
hibit Ring Loop Dies, Nos. 1 and 2. 


On cross-examination, complainant's counsel tried to 
confuse Mr. Havell by the production of another . lock- 
box without ring-loops attached, being the Complainant's sy 
Exhibit Schwerin Lron Lock-Box (D. R., p. 22), and 
asked him : 

“138 x-Q. Did you make Schwerin Iron ‘ Lock- 
Box ?’ 

‘“ A. It looks very much like those that come out of 
our tools; | can’t see why it is not one of ours: we 
used to polish them, and this one has been polished. 

“ 139 x-Q. When did you first make things like 
* Schwerin Lron Lock-Box ? ’ 

“ A. In 1866. 

“ 140 x-Q. And when last ? 

“A. Well, I couldn’t say whether we made them in 
1870; I think we made them about three years; I- 
think that was the length and time we made frames; 


we made lock-boxes for frames the entire length of 


time that we made the frames ; they were not all these 
kind that we made; there were two kinds. 
“ 141 x-Q. Did you sell such lock-boxes as ‘ Exhibit 


Schwerin lron Lock-box ’ separate from the frames or 
attached thereto ? 

“A. That lock-box ain’t finished; it .-has not the 
holes in the ends ; now we sold lock-boxes on frames 
like that, and with ring-loops on the frames ; we never 
sold any off the frames as I know of; you got that 
wrong ‘with ring-loops on the frames,’ I mean ring- 
loops on the locks.” 

i” 8 p. 27, (). L138 ef sé). 


In fact this is one of the longer lock-boxes with the 
loops cut off as was subsequently done (D. R., p. 111, 
(). 10). 

Mr. Havell accounts for the difference in the shape 
of the holes in Schwerin lron Lock-Box from the Havell 
Lock- Box. 

“166 x-Q. What is the object of the two little 
round holes in the sides of Exhibit Schwerin Iron 
Lock-Box ? 

“ A. Thad another movement in this lock-box re- 
ferred to; I can remember it now; I had a different 
class of movement from the one that is in Exhibit 
Havell Lock-Box, and that is why these two small 
holes, the square one and the large round one, are here. 

“ 167 x-Q. Now, which movement did you get up 
first ? 

“A. The one in Havell Lock-Box; there never was 
any of the others made, only that one (referring to 
Complainant’s Exhibit Scherwin [ron Lock-Box.” 

D. R., 32, Q. 166, 167. 


He was asked to quote from the day-book (Defend- 
ants’ Exhibit Havell Day Book) entries of sales of 
lock-boxes like Defendants’ Exhibit Havell Lock-Box 
(D. R., p. 41, Q. 244), but he feannot read (p. 29, Q. 
145), (D. R., p. 48; Q. 247). He says, however, that 
the entries do not distinguish between frames which 


had these locks on and those which had not (D. R., p. 
44, (). 251). 

Mr. Havell’s account of the Havell Lock-Box 1s cor- 
roborated in every particular by the other witnesses 
called by the defendant. 


Isapor Levy testifies that he bought lock-boxes like 
the Exhibit Havell Lock-Box from Stevens, Roberts «& 
Havell in 1867 (D. R., p. 66), they were attached to 
frames by rivets, and the rings for the handles were 
attached to the frame by the lock-box. He bought 
from fifteen to twenty dozen of different sizes. His 
customers complained that they cramped the hand (D. 
R., p. 67), and Mr. Havell told him that he was going 
to make a longer box -(D. R., p. 68). The frame was a 
T frame (D. R., p. 68}. His stock was sold out at auc- 
tion in 1868, and Mr. Roemer bought some of the arti- 
cles (D. R., p. 68). The frames were all sold (D. R., p. 
69). His cross-examination had no result but to make 
him fix the date positively, and to give the name of. 
Frederick Meisselback as that of one of the men in his 
employ who put the bags on these frames. In fact, nis 
testimony is so unshaken that the complainant's coun- 
sel made use of a pretext, for which he was himself re- 
sponsible, to refuse to further cross-examine the wit- 
ness. This episode, which is fairly illustrative, will be 
found at page 72 of Defendants’ Record. 


FREDERICK MEISSELBACH testified that he worked for 
Isidor Levy in 1867 and 1868 (D. R., p. 77), and re- 
remembers putting about one hundred bags on Robert's 
and Havell’s frames, which had on them lock-boxes 
like the Defendants’ Exhibit Havell Lock-Box. 

On cross-examination, he corroborates Havell and 
Levy in other particulars. 

“ 32 x-Q. You said that Exhibit Havell Lock-Box 
is the identical lock-box you used ; what do you mean 
by the word identical ? 
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‘“ A. I mean that this is the same shape and the same 
make up. 

“ 33 x-Q. Describe how lock-boxes of that kind ap- 
peared when they reached you? 

“A. I don’t understand exactly the intent of this 
question. 

‘* 34 x-Q. Never mind the intent, just describe them ; 
state whether they were fastened to anything ; if so, to 
what? Whether they had anything fastened to them ; 
if so, what? Whether they were painted or japanned 
at the time they reached you ? 

‘A. The locks were, as far as 1 remember, japanned 
black ; had rings fastened to them for the purpose of 
fastening the handle to them. 

“ 35 x-Q. Were they on the frames when you got 
them ? 

* A, Zon oe. 

‘36 x-Q. On what frames ? 

“ A. On those Roberts & Havell frames. 

‘“ 37 x-Q. Do you know their number—I mean the 
number of said frames ? 

‘“ A. No, sir; | had nothing to do with the name of 
the frames. 

‘“ 38 x-Q. How long were the frames ? 

“ A. We used all sizes, from 14 inches up to 20 inches, 
as far as | can remember. 

“ 39 x-Q. Did all these sizes from 14 to 20 inches 
have lock-boxes like Exhibit Havell Lock-Boxes ? 

‘A. Yes, sir; only later times we found that the large 
frames looked unsightly with a short handle; we had 
for the larger sizes of bags the rings detached from the 
lock and put on with a separate fastening. 

“ 40 x-Q. How did you detach the rings from the 
locks ? 

“A. We gave orders that the places where the rings 
were, should be cut off for the larger sizes, and a sepa- 
rate fastening put on to contain the handles.” 
Meissellbach further corroborates Ms. Havell’s testi- 
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mony as to the construction of the hasp on the Havell 
T. frames (D. R., p. 21, Qs. 42-43). 


OBERT CARMICHAEL testified that he worked for Mr. 
Havell between 1863 and 1881, and remembers using 
the lock-boxes like Defendants’ Exhibit Havell Lock- 
Box, at Mr. Havell’s factory in 1866 (D. R., p. 85). 

He was asked : 

i (). Do you know what they were made for ? 
‘“ A. They were made for bag frames. 

“8. Were they attached to such bag frames in 
your shop or not? 

“A. They were. | 

“9 Q. How were they so attached ? 

‘A. Riveted to the frames. 

“10 Q. What was placed inthe loops such as you see 
upon that lock-box ? 

“ A. D rings. 

“11 Q. What were the rings for ? 

“ A. To fasten handles with. 

‘12 Q. Please describe the frames to which such 
lock-boxes were attached ? 

“A. A piece of sheet metal rolled up in the form of 
a 'T, and bent to the shape of the frame.” 

Again, he was asked : 

“15 Q. Please look at the exhibit which I now show 
you, and which is marked Defendants’ Exhibit Havell 
Punch, and state if you know what that is ? 

“ A. That is the cutting out punch, to cut the blank 
for the lock-box. 

16 Q. What lock-boxes? 

* A. ‘Those (pointing to Exhibit Havell Lock-Box). - 

“17 Q. When did you first see the Exhibit Havell 
Punch ? 

‘A. I found the punch in the tools, among a lot of 
old tools, and gave it to Havell. 

“18 Q. When was the first time that you remember 
ever seeing that punch ? 
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“ A. When it was getting made. 
“19 Q. When was that ? 


‘* A Somewhere in the year 1866, I think.” 


+ % % * * 


“22 Q. Who made that punch ? 

“ A. Bryan Conlan. : 

“ 93 Q. Is that the only tool used for making those 
lock-boxes that you can now find ? 

“ A. That is the only tool that I know of to make 
the lock-boxes, but I know of a tool to cut out the name 
plate. 

“24 Q. What name plate ? 

“ A. That tin plate that is on top of the box (point- 
ing to Defendants’ Exhibit Havell Lock-Box). 

‘25 Q. Were such name plates attached to the lock- 
boxes you made in 1866 ? 

“s, oe 

“26 Q. Do you know what was done with any of 
the other tools that were used to make these lock- 
boxes ? 

“A. No, not particularly. 

“27 @. Do you know whether or not any of them 
were subsequently used for any other purpose ? 

“A. The side pieces that were used to turn those 
edges up (pointing to the lock-chamber of Exhibit 
Havell Lock-Box), they use them for tapers in the 
shaping machine. 

“28 Q. Have they been altered, or are they still in 
their original shape ? 

“A. No; they have been altered 

This corroborates Havell (D. R., p. 64, Q. 375). 


‘* 
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The cross-examination of this witness was directed 
to show that the Exhibit Havell Lock-Box could not 
have been riveted to a T frame with a central rib, be- 
cause the exhibit is pierced with three rivet holes at 
each end, but the fact was that the old lock-boxes had 
two, four or more holes (D. R., p. 38, Qs. 218, 219; p. 
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180, Q. 12; p. 226, Q. 80; p. 157, Q. 46), and that the 
exhibit differs from them in this respect, because, as 
none of the old boxes could be found, it was made for 
the purposes of this suit, and, it being an immaterial 
point, and no specific directions in this regard having 
been given by Mr. Havell, the exhibit was made with 
three holes. The witness Schwerin, as we shall see, 
fully explains how the exhibit was made. 

The Exhibit Havell Name: Panch and Complainant's 
Exhibit Havell Frame were produced on the cross- 
examination of this witness and fully explained by him 
(D. R., pp. 94 and 104, Q. 97). 

An attempt was made to confuse the witness as to 
where the Havell lock-boxes were made in 1866 (D. R., 
p. 102, Q. 193), but he explains that Havell had several 
adjoining buildings for his factory in that year (D. R., 
pp. 103, 105, Qs. 206, 225). 

The Havell lock-boxes were not always made with 
ring-loops on them, but he does not know why (D. R., 
p. 106, Q. 237). Some lock-boxes, like the Exhibit 
Defaced Lock-Boxes, were made by Havell (D. R., p. 
106, (). 240), but subsequently to those like the Ex- 
hibit Havell Lock-Box (D. R., p. 107, Q. 242); the de- 
faced lock-box has had the loops cut off, but was 
formerly like the Exhibit Havell Lock-Box (D. R., p. 
106, Q. 239; p. 109, Q. 246). 

Carmichael is corroborated in his testimony by Con- 
lan (D. R., p. 154, Q. 30), and by Jenkinson (D. R., p. 
221, Q. 36). 


BERNARD CONLAN testifies that he worked for Mr. 
Havell from 1864 to 1870, and saw lock-boxes, like the 
Defendants’ Exhibit Havell Lock-Box while there in 
1866 (D. R., p. 150, Q. 8). He further identifies all the 
tools with which these lock-boxes were made, and which 
have been offered in evidence by the defendants, as well 
as the Exhibit Havell Name Punch. He made all the 
tools for these lock-boxes (D. R., p. 150, Q. 8), and 
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fully describes the process of making the lock-boxes 


(D. R., p. 153, Q. 23). 


“22 Q. Did you ever see any of those lock-boxes 
during the process of making ? 

“-, cen oe. 

“23 Q. Please enumerate the different steps which 
were taken in making those lock-boxes, in this order ? 

“A. We first cut the blank out, next drawing down, 
next pierce them, different processes ; then we set the 
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indentation down to receive the ring; the cutting of the 
indentation can be done before or after piercing.” 

This answer is important in view of the admission of 
the complainant’s witness Tolen (C. R., p. 66, Q. 20). 


On cross-examination the witness is asked if, in his 
opinion, the ring-loops on the Exhibit Havell Frame 
were cut off the ends of lock-boxes like the Exhibit 
Havell Lock-Box, and he says that he thinks they were 
not. But there is no evidence in the case that they 
were. The ends of the lock-boxes were cut off, but 
they were not used for ring-loops. 

The only other point attempted to be made on the 
cross-examination is an endeavor to make the witness 
contradict himself, by asking him if he ever made lock- 
boxes with the ends turned under the ring-loops (D. R.., 
p. 160, Q. 65), and the production of a patent to the 
witness for such a device. He explains what he means, 
however, at page 162, Q. 70. 


WituiuM H. Newron, the man who Carmichael says 
attached these lock-boxes to the Havell frames (D. R.., 
p. 101, Q. 187), testified that he was in the employ of 
Stevens, Roberts & Havell from 1862 to 1871 (D. R., p. 
179, Q. 2). 

In 1866 he attached to frames like the Complt.’s Ex- 
hibit Havell Frame, Lock-Boxes like Defts.’ Exhibit 
Havell Lock-Box (p. 181, Qs. 16-19). 
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He remembers the witnesses Carmichael, Conlan, and 
the complainant's witness, Maxwell, and enumerates 
what positions they held in Havell’s employ (p. 180, (). 
21); they stopped making frames in 1868 (p. 182, Q. 


‘> 
> ) 


On cross-examination he states why he remembers 
the lock-boxes (Pp. 182. (). 24 . }). 187. (). 57), describes 
the shape of the rings and says how they were made 
(p. 183); he also says what, as we have seen above, is 
probably the fact, that he does not remember the sin- 
gle rivet-hole in the exhibit inside the ring-loop (p. 
LS6, (). Do). 

An attempt is made to show by this witness that the 
handle-1rings had their bearing all across the ring- 
loops, but it will, be seen that the witness distinctly 
says that they did not bear entirely across (Pp. 184, (). 
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Ropert Coun worked for Isidor Levy from 1866 to 
1868 (D. R., p. 196, Q. 40), and saw lock-boxes like the 
Defts.’ Exhibit Havell Lock-Box on frames which he 
was told came from Stevens, Roberts & Havell, about 
1867, (D. R.. p. 196, Q. 40). He cut out the bags 
which Meisselbach put on these frames (D. R., p. 194, 
(). 18). The locks were too short for the larger frames 
(D. R., p. 195, Q. 20-21). 

The testimony of this witness is particularly valua- 
ble from the fact that the defendants only learned of 
his knowledge from his having been called as a witness 
by the complainant's counsel, hoping that he would tes- 
tify that he had never seen such locks. He, however, 
had informed counsel that he had seen them, and the 
complainant did not examine him (D. R., p. 195, Qs. 27, 
and (). 72-88). 


JOSEPH JOCKEL worked for Nicholas Groel in 1866 or 
1867 (D. R., p. 207, Q. 3). He there saw on some of 
Havell’s frames lock-boxes like the Defts.’ Exhibit 
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Havel! Lock-Box (p. 208, Q. 13): there were rings 
under the ring-loops (p. 208, Q. 14) ; the frames were 
japanned black (p. 208, Q. 18). Mr. Groel has been 
dead for about two years: (p. 209, Q. 24). 

[It is true that on cross-examination this witness Is 
rather confused as to his dates, but he corrects this on 
his re-direct exaniination (D. R., }). 215). 


GEORGE B. JENKINSON, an unusually intelligent wit- 
ness, testified that he has been associated with Mr. T. 
Bb. Peddie for thirty-two years ; he first saw some of 
Havell’s fremes like the Exhibit Havell Frame, as well 
as he can recollect, about fifteen years prior to Novem- 
ber, 1882 (D. R., p. 218, Qs. 8-9) ; they had two kinds 
of locks on them similar in construction, except that 
one kind had attachments for the handle-rings, while 
the other had not (D. R., p. 218, Qs. 11-12) ; they were 
offered to him for sale (D. R., p. 219, Q. 18). He de- 
scribes the long lock-box fully before seeing the Ex- 
hibit Havell Lock-Box, and on being shown the Ex- 
hibit identifies it as like those which he had seen (D. 
R., p. 220, Q. 30); the Exhibit Defaced {Lock-Box is 
like the short lock-boxes that he saw, and has had the 
ends cut off (D. R., pp. 220-221) ; he objected to the 
long-boxes because the handle-rings were too close (D. 
R., p. 218, Q. 11). 

The complainant attempted to confuse the witness 
by asking him if he did not see these lock-boxes .on 
frames like Complainant's Exhibits, Havell Frame, 
1867, land 2 (D. R., p. 226), but he says that they 
were on the T frame: he was also asked if he had not 
been sued by Mr. Roemer, and he said that he had not 
but subsequently explains what he meant (D. R., p. 


299-933). 


Morris ScuowERrry, one of the defendants, saw some of 
these lock-boxes like the Exhibit Havell Lock-Box in 
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1872 (D. R., p. 112, Qs. 13-14 
(D. R.. p. 113, Q. 17). 


It is hardly likely that these ten witnesses, who all 


, but they have been lost 


confirm and corroborate each other in almost every 
particular are entirely mistaken, and it is still more im- 
probable that they have all united in an untruth. 


Mr. Schwerin gives the history of the lock-box which 
was offered in evidence and marked Defendants’ Ex- 
hibit Havell Lock-Box. 

As none of the old ones could be found a new one 
had to be made to be identified by the witness. 

Mr. Havell sent to Mr. Schwerin the Exhibit Havell 
Frame, with the Exhibit Defaced Lock-Box attached 
(D. R., p. 114, Q. 26); from this Defaced Lock-Box the 
ring-loops had been cut off (D. R., p. 111, Q. 10);, Mr. 
Schwerin gave this Defaced Lock-Box and the Havell 
Punch, which he had procured from Mr. -Havell, to the 
foreman of his factory, and tcld him to make a lock-box 
in accordance with the instructions which Mr. Schwerin 
had obtained from Mr. Havell (D. R., p. 114). The 
foreman, guided also by his own memory of the old 
lock-boxes (D. R., p. 114, Q. 25), made a blank cut 
from sheet iron with the Havell Punch, and then stamped 
it between the Schwerin Top and Bottom Dies into the 
lock-box marked Exhibit Havell Lock-Box ; he put 
the works which had been contained in the Defaced 
Lock-Box into the new one and attached to it the 
name plate taken from the Defaced Lock-box (D. R., 
Schwerin); the result was a lock-box such as the De- 
faced Lock-Box had been before the ring-loops had 
been cut off; Mr. Schwerin then gave instructions to 
have the Defendants’ Exhibit Ring-Loop Dies, Nos, 1 
and 2, made in accordance with the testimony of Mr. 
Havell when on the stand (D. R., p. 128, Q. 101). Mr. 
Schwerin explains why the lock-box looks as old as it 
does (D., p. 119, Q. 61). 
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“61 x-Q. Did you instruct your foreman or any one 
else to make ‘ Exhibit Havell Lock-Box’ look old ? 

“ A. I did not; the reason why it looks as it does I 
can easily explain ; the name-plate itself is, of course, 
as old as it was ; the box was japanned with air-dry, 
and that is the reasen why it is all nearly off now ; the 
creases in the box are caused by being dropped into a 
leaden die instead of steel one, which never brings the 
work out sharp.” 


In view of the testimony of Mr. Schwerin that he had 
had the Exhibit Havel) Lock-Box made, and that it 
was not one of the original locks, the complainant called 
for the reproduction of the witness Meisselbach and ask 
him. | 

“69 x-Q. Did you at the time you testified in this 
suit know that this Exhibit Havell Lock-Bex has been 
recently made by Mr. Schwerin, and that it is not one 
of the old Havell Lock-Boxes ? 

‘A. No, sir. 

“70 x-Q. When you testified you thought this was 
one of the old Havell Lock-Boxes, did you not ? 

“A. The appearance struck me, that I thought it was 
one of the original locks.” . 

This testimony simply re-enforces his original evi- 
dence. The new lock-box is so like the old ones that 
he thought it was one of the old ones. It had not 
been necessary to tell him that the exhibit had been 
newly made in order to ask him if it resembled the 
original locks, but he was not told that it was one of 
the old locks. 

On re-direct he is asked : 

“81 Re-d. Q. Did any one ever tell you thatthe Ex- 
hibit Havell Lock-Box was one of the old lock-boxes, 
made in 1866 by Mr. Havell ? 

~ No, str’. | 

“ 82 Re-d. Q. What change, in your opinion, to the 
resemblance between the Exhibit Havell Lock-Box and 
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the lock- boxes mace by Mr. Havell. dloes it make that 
the Exhibit Havell Lock-box was made recently ? 

“A, Jt does not make any difference as long as it re- 
sembles the original lock used on Havell’s frame.” 

And then he is asked, in view of his present knowl- 
edge as to when the exhibit was mace : 

‘* 83 Re-d. Q. Please describe as far as you can again 
all the resemblance between the Exhibit Havell Lock- 
Box and the old lock-boxes used by Havell ? 

‘“ A. The principal points which I remember best, is 
the loop that held the ring, the name plate on the top 
and the bolt with spring.” 


This is conclusive. 


The importance of the bearing of this Havell lock- 
box on the question of the validity of the Roemer pat- 
ent is expressly admitted by the complainant’s counsel 
(C. R., p. 24, Q. 6), and is shown by the strenuous ef- 
forts which the complainant has made to rebut the 
positive testimony adduced by the defendants’ witness. 
Such evidence of the complainant, however, must nec- 
essarily be of comparatively little value, itS it could be 
of negative character only. 

The affirmative statement of a witness as to what he 
saw and heard ts entitled to more credit than the nega- 
tive statement of another witness, that he did not see 
or hear the same thing. 

Union Sugar: Refinery vs. Matthiessen, 2 
Fish., 600. 


J. T. Dorn, a witness for the complainant, testifies on 
his direct examination, that he worked for Isidor Levy 
from February, 1867, to January, 1868. He was fore- 
man over the girls who lined the bags (C. R., p. 20, Q. 
7); he does not remember the ring loops on the Exhibit 
Havell Lock-Box, but otherwise the old lock-boxes 
were like it (C. R., p. 20,Q. 11); he remembers the 


Exhibit Defaced Lock-Box (p. 21, Q. 11). 


It may be reasonably supposed that the witness has 
some prejudice against Mr. Levy, from his answer to 
question 6; but independently of this, on cross-ex- 
amination, he says that the leather bags were made on 
the floor below him, where Meisselbach worked (C. R., 
p. 161, Q. 31), and if Meisselbach made some bags out 
and out, he would not have seen them (Q. 32), (see D. 
R., p. 77), and he would not have seen the frames un- 
less he had come downstairs (Q. 33); his duties kept 
him on the upper floor (Q. 34); he remembers 
the Havell frames (Q. 36), and Meisselbach might have 
put leather bags on frames like the Havell frame, having 
the Hlavell Lock-Lox on them without his seeing them 
(Q. 38). He remembers Robert Cohn (Q. 39) 


Henry Drescuer testifies, on direct examination, that 
he was Levy’s partner in 1867, and bad charge of the 
manufacture of c/oth bags (D. R., p. 22, Qs. 2, 3). He 
is then asked : 

“5 Q. Look at Defendants’ Exhibit Havell Lock- 
Box and state whether, during the year 1867, in Levy's 
shop, you remember to have ever seen a lovk-box re- 
sembling that ? 

“A. J don't remember that I have ever seen a lock 
like the one shown me now in Levy's shop. 

“6 Q. If you had seen such a lock, do you think you 
would remember having seen it upon looking at the 
lock shown you ? 

“ A. I don’t remember that I have ever seen it in 
Levy’s shop ” (C. R., p. 22). 

That is the best that they can get him to say. 

His cross-examination shows that his memory is not 
good either as to dates or facts : 

“ 39 x-Q. In what month of what year did you enter 
into partnership with Isidor Levy ? 
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“ A. I believe it was January, 1867. 
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But, after some questioning, he says : 

‘46 x-Q. Then you think now, from these facts, that 
you began to work with Levy in January, 1868, and not 
January, 1867, do you not ? 

“A. I should think so, but I can find out if I look in 
my papers, home. 

‘47 x-Q. But that is your best recollection, is it not ? 

“A. I think so” (C. R., pp. 155, 156). 

This would make it a year too late for these locks. 

Again, he 1s asked : 

“ 54 x-Q. Did you see all the bags that went out of 
Levys shop f 

“A. No; /don't think 1 saw all the bags that went 
out. 

“ 55 x-Q. Did you see all the bag frames which came 
to Levy's while you were there ? 

“A. 1 think not, because there were so many satchel 
frames bought where I had no particular occasion to 
look at them. 

“ 56 x-Q. While you were with Levy, did he procure 
any railroad bag frames from Stevens, Roberts & 
Havell ? 

Mie Bee, ae. 

57 x-(). Did these frames have the locks on them 
when they came to Levy's shop ? 

av They had a top lock. 

“58 x-Q. Do you remember all the kinds of top 
locks which were on those frames ? 
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“ A. 1 only remember one kind; it was a gilded top 
lock with two bolts coming downward, the bolts coming 
into the other jaw of the frame.” 

Now, none of the Havell frames in evidence have 
this kind of a lock, and even Dorn remembered some of 
these frames (C. R., p. 20, Q. 11). 

Again : 

“ 67 x-Q. Is it not possible that the handle rings may 
have been fastened to some of the bag frames which 
you saw in Levy’s shop while you were there, by means 


of the lock-box itself, and you not remember about it 
now. at this distance of time ? 

- =. iverything 18 possible, 

“68 x-(. Then thut is possible, is it not ? 

A. if everything Is }™ ssible, that is possible, foo. 

“ 69 x-Q. While you were with Levy did you see all 
the work that Was done by Meisselbach ? 

A. I cannot say that I saw every single bag he 

made.” 

All that can be said is that the witness has a poor 
memory. 

They asked him on re-direct : 

“ 77 Re-d. Q. Did you see all the railroad bag frames 
that came to Levy's while you were there ? 
“A. / ain't sure that J saw every one of them.” 


Lovis OswaLp: The value of the testimony of this 
witness is to be estimated from the following questions 
and answers : 

“3 Q. What was your occupation during the year 
1867 ? 

“ 4. I was a bag maker. 

“4. Where were you employed during that year ? 

“ A. In January of 1867 I worked at Simon Brothers ; 
from February to the end of the year I worked with 
Isidor Levy, in his shop. 

“5 Q. What was your employment in this shop ? 

“ A. I was making bags, cutting patterns, oversee the 
boys; I was cutting out the leather for satchels; that 
was about all.” 

* * . * * “ 

“14Q. Will you describe the way bags were made 
in Levy’s shop, and what frames or kind of frames 
were used on the bags which Meisselbach worked on 
while you worked in Levy’s shop ? 

“ A. They made different kinds of bags ; as satchels, 
pellisiers, oil cloth bags; the kind Meisselbach did 
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and sewed on a hoop iron frame with inside lock. 
* ~ % * * * 

‘“ 73 x-Q. Satchels are generally smaller than bags, 
are they not ? 

“ (. Yes, sir.” 

No wonder, then, in view of the different classes of 
work, that the witness further honestly said : 

“44 x-Q. Did you do any work on the bags which 
Mr. Meisselbach made ? 

ae 

“45 x-Q. Did you do any work on the frames to 
which he put bags ? 

7 a we 

“46 x-Q. Do you swear that you saw all the frames 
to which Meisselbach put bags ? 

“A. That's impossible. 

“47 x-Q. He and his help put bags on the frames 
which you might not have seen, did they not ? 

os They might.” 

% % % * % 
‘55 x-Q. His work did not pass through your hands, 
did it, after he finished it ? 

‘x 

The ignorance of this witness in regard to the entire 
subject is further shown by his answers to questions 48 
and 61, in which the matter is not even in dispute ; and 
it is the testimony of such men as these, thus ignorant 
by their own confession, that is supposed to rebut the 
evidence of men who saw the lock and worked on the 
frames ! 

GOTTHOLD REsLAND is the boy who helped Meissel- 
bach (D. R., p. 83). The defendants did not call Res- 
land because he said he did not remember anything 
about the Havell Lock-Boxes, as he was too young at 
the time. 

The complainant, however, called him after having 


work on was heavy bags, made out of grain leather 
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found means to jog hismemory. He testifies, on direct- 
examination, that he was sixteen in 1867; that he was 
in the employ of Isidor Levy and made railroad bags ; 
he helped Meisselbach, and a few bags were put on the 
Havell frames in 1867 (C. R., p. 38, Q. 18); he thinks 
that he could recognize the locks that he saw in that 
year ; he did not see the Exhibit Havell Lock-Box, but 
something similar—“a little higher, I guess ” (C. R., p. 
36, Q. 10). All that is extracted from this witness on 
his direct examination is done by very leading questions, 
and even then his testimony is very indefinite. On 
cross-examination he forgets everything, as the ques- 
tions do not prompt him. On the next day, in answer 
to some more leading questions by complainant's coun- 
sel and meanwhile having had his memory refreshed, 
he is a little more positive and tries to explain. As the 
points of the new cross-examination, however, could 
not be foretold, and the witness, therefore, had no 
prompting, he again breaks down and forgets, and suap- 
plies his forgetfulness by conjecture (C. R., p. 46, Qs. 
85, 86; p. 50, Q. 111). 

We have not made extracts from the testimony of 
this witness, because its value can only be estimated 
from reading it all. The looseness of its character can 
be appreciated from his saying that some of the frames 
on which he put bags in 1867 had locks on them like 
the Defendants’ Exhibit Defendants’ Lock, and also 
like another lock which the complainant's counsel 
snatched away before it could be certified to by the 
Examiner. 

This action of the complainant’s counsel was very 
characteristic, but even he could not deny what was the 
fact that this other lock was one of Mr. Roemer’s own 
patented locks in suit. The whole of this little scene 
will be found at page 47 of complainant's record. 


GOTTFRIED AMEs testifies that he worked for Isidor 
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Levy in 1867, and knew Meisselbach (C. R., p. 58). 


Then he is asked : | : 
wl ho (). Look at Exhibit Havell Lock-Box and state 
whether during the year 1867 you saw in Levy's shop a : 
lock-box resembling the one now shown you ? 

“A. 1 could not remember. 

“12 @. Do you wish to be understood by your last é 
answer as meaning that you do not remember having ‘ 
seen such lock-box in Levy's factory ? 

Objected to as a misinterpretation and as mis- 
leading. 
" “A. I never seen anything like it: before.” 
| On cross-examination he says that he did not work 
fl on railroad bags ; did not examine all.the bag frames 
that came to Levy’s shop, nor the locks on them ; and 
I cannot swear that he saw all the bag frames on which 
} Meisselbach put bags in 1867 (C. R., p, 59, Qs. 15-19). 
i Of course he cannot swear, and we find that-he is wise r 


a little further on. He is asked: 

| “39 Re-x-Q. You don’t remember locks anything like 
) Defendants’ Exhibit Havell Lock-Box, do you, as ben 
used in 1867, in Levy’s ? 
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“A. The only locks I remember was side locks and 
bow locks. 

‘40 Re-x-Q. Is that exhibit either aside lock or a 
box lock ? 

* A. No, sir.” 

Of course not, it is a fop lock, and so is the Defaced 
Lock-Box, about which there is no dispute, as both the 
complainant's own witnesses and the defendants’ wit- 
nesses agree that Levy had some of these latter locks 
which had no loops. 

We find what the witness Ames means by side locks 
and box locks at page 62, Qs. 42-47, and these are all 
that he remembers. It is unfortunate that he should »> 
have forgotten all about locks like the Defaced Lock- 

Box. 
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This was the last witness called by the complainant 
to rebut the testimony of the defendants’ witness as to 
the purchase of these locks by Isidor Levy. We sub- 
mit that it is wholly insufficient for any such purpose. 
It is vague, unsatisfactory, contradictory and incon- 
clusive, and is opposed by positive, detailed and un- 
shaken evidence on the part of the defendants. 

The complainant also called some witnesses to con- 
tradict the defendants’ witnesses, Havell, Carmichael, 
Newton and Conlan, but their testimony is of the same 
loose and incomplete character as that of the other wit- 
nesses whose testimony we have just examined. 


Thus WriuiaM ToLen testified, on direct examination 
that he had charge of a piercing room at Stevens, 
Roberts & Havell’s factory in 1867, and that he remem- 
bered lock-boxes like the Exhibit Havell Lock-Box, 
with the exception of the ring-loops (C. R., Qs. 64, q. 9, 
10). It will be noticed that this is the vear after the 
Havell Lock-BoxesS were made. He also remembers 
lock-boxes like the Defaced Lock-Box and the Exhibit 
Havell Frame (C. R., p. 65), but does not remember 
how the handles were attached to the frames (p. 65). 

On cross-examination, he admits that if these lock- 
boxes had ring-loops these Jatter would probably have 
been stamped in another room after the boxes were 
pierced (p. 66, Qs. 20, 21). Now, this is just what the 
witness, Bernard Conlan, says was done (D. R., p. 153, 
Qs. 23). He also admits that Ae may have seen lock-bowes 
like the Exhibit Havell Lock- Box (C. B., p. 68, Q. 46). 
He further identifiés all the tools in evidence with 
which these locks were made, and states what they were 
used for, and after saying that with a great deal of 
trouble the Defaced Lock-Box might be made out of a 
blank cut with the Havell Punch (p. 72,Q. 69), he is 
asked : 

81 Re-x-Q. Please compare Defendants’ Exhibit 
Havell Lock-Box with the Defendants’ Exhibit Havell 
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Punch, and state whether you think that that lock-box 
was made from a blank of the length of the one which 
that punch would cut out? . 

A. Well, to be candid, I think it could ; putting this 
part in (the shell), making it in that form, you stretch 
it (C. R., p. 73, Q. 81). 

Now, tools are not made in such form that to make 
with them what is intended to be made you have to use 
“a great deal of trouble ;” nor are they made usually 
longer than is needed. On the whole, we submit that 
the testimony of this witness is more valuable to the 
defendants then to the complainant, and if the defend- 
ants had known what the witness knew on the subject 
they would have called him themselves. 


JoHuN D. MAXWELL is the complainant’s unfortunate 
witness. Called to prove that he had never seen lock- 
boxes like the Havell Lock-box, he says that he thinks 
he has seen such a lock-box at Stevens, Roberts & 
Havell’s factory (C. R., p. 82, Q. 4). The rest of his 
testimony consists of an attempt by complainant’s coun- 
sel to make him contradict himself, and to threaten 
him (p. 84, Q. 18). 


Joun F. Hackett testifies that he worked for Stevens, 
Roberts & Havell in 1867 (C. R., p. 86, Q. 5), but not 
in 1866 (Q. 6) the year in which these long lock-boxes 
were made: he did see, however, lock-boxes like the 
Defaced Lock-Box in 1867 (p. 86). These were the old 
lock-boxes with the ring-loops cut off, as was subse- 
quently done, and, of course, the witness saw them. 


Joun J. Hackerr testifies that he worked at riveting 
in Havell’s factory from the latter part of 1866 through 
1867, and does not remember seeing lock-boxes like 
the Exh. Havell’s Lock-Box, and neither does he re- 
member the Exh. Havell Frame. Besides having com- 
menced to work a year too date for these lock-boxes, on 
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cross-examination, it transpires, that he did no work 
on frames of any kind, and is only testifying as to locks 
which were on frames like the Exh. Havell Frame, 
1867, and which he subsequently threw away for scrap- 
iron in 1870 ; comment is unnecessary. 


Joun N. Kerr was Havell’s bookkeeper subsequently 
to June, 1867, and was not familiar with their stock 
until about October, 1867 ; he only knew the locks by 
thair numbers, and there might have been locks like 
the Exh. Havell Lock-Box, without his remembering 
it (C. R., p. 108, Q. 34) ; 1t is apparent, however, that 
his knowledge relates toa period subsequent to the 
manufacture of these locks. 


JoHN Brrp was also produced by the complainant ; 
instead of being only a witness who does not remember, 
he is also an unscrupulous witness; his testimony is 
contradicted by admitted facts, and he does not hesi- 
tate to contradict himself; evidence of this will be 
found (C. R., p. 134, Q. 127; p. 1385, Q. 1387; p. 136, 
Q. 143; p. 127, Q. 70). He says he worked on a drop- 
press at Havell’s in 1866 and 1867 (p. 121,Q. 3), and 
on cross-examination admits that it may have been 
1868 (C. R., p. 125, Q. 51); in fact his testimony was 
given so recklessly and with such strong bias in favor 
of the complainant, that defendants’ counsel found 
that the best way to lead him was to mislead him as to 
the importance of the question by its form, and thus 
elicit the truth (C. R., p. 128, Q. 76; p. 128, Q. 764, 
774; p. 129, Q. 82); but the whole of his testimony 
should be read; he remembers what the complainant 
wants him to remember, and either forgets or makes 
up the rest. 

The complainant also examined a witness, Frederick 
Sperling, to prove that the No. 3 frames which Havell’s 
Day Book shows were purchased by the firm of Ed. 
Simon & Bros., did not have the Exh. Havell Lock- 
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Box on them. Now it will be remembered that Mr. 
Havell testified that he could not tell whether these 
lock-boxes were on the No. 2-or No. 3 frames (D. R., p. 
ZY, Y. 146), and it will be Pearar that the Day Book 
only shows sales of No. 3 frames to Ed. Simon & Bros. 
in 1867. thie year after these lock-boxes were made. 


Now, FREDERICK SPERLING testifies that he was fa- 
miliar with the frames which were purchased by Ed. 
Simon «& Bros., while he was foreman, and he was fore- 
man from September 25th, 1866, to May, 1868 (Cc. R., 
p. 111, Q. 11), and that during that time he did not 
see any lock-boxes like the Exh. Havell Lock-Box; he 
only remembers ove sample No. 3 frame in 1867, and 
they did not use them (C. R.. p. 116, (). 56), because 
they were too dear, and this in face of the fact that the 
Havell Day Book shows sales of at least erght dozen No. 
3 frames to Ed. Simon & Bros. in 1867. 

Now, apart from the fact that there is no claim 
made, and no proof offered, that these lock-boxes were 
purchased by Ed. Simon & Bros., and that the defend- 
ant Morris Schwerin testifies that he first saw these 
lock-boxes in 1872 (D. R.. p. 112,Q. 14), the witness 
Sperling remembers some like Exh. Defaced, Lock-Box 
C. R., p. 113, Q. 20), and also identifies all the Havell 
frames ; on cross-examination he shows conclusively 
that he knew nothing about the numbers of the Havell 
frames (C. R., p. 117, Qs. 64-76), and only received one 
frame like the Exh. Havell Frame (Q. 92). 

It is testimony of this kind that we are asked to be- 
lieve instead of the defendants’ witnesses. 

The complainant also called Augustus Lehr to rebut 
the testimony of Joseph Jockel. 

It is not necessary to analyze the evidence of this 
witness. It is sufficiently clear that he is not at all 
sure about the dates, and the date is an essential ele- 
ment. 

He only stayed with Groel eight months after Mr. 
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Morrow became a partner. (C. R., p. 174, Q. 94) (See, 
however, Havell’s Day Book). He does identify, how- 
ever, the Havell Frame (C. R., p. 171, Q. 64), and the 
Exh. Defaced Lock-Box (C. R., p. 172, Q. 72), and he is 
not sure that he saw a// of Groel’s frames (C. R., p. 170, 
(). 60), 

The complainant also called Joseph Bischoff to 
rebut the testimony of Mr. Jenkinson. The defend- 
ants applied to Mr. Bischoff to procure his testimony, 
but he did not remember enough to put him on the 
stand. 

His evidence for the complainant, both on direct ex- 
amination and on cross-examination, shows that he 
knows nothing, and he speaks English so imperfectly 
that his testimony is valueless (C. R., p. 177, e¢ seq). 
He is called to contradict the witness Jenkinson, but it 
is evident from his testimony that he is quite capable 
of saying one thing at one time, and another thing at 
another time. 

The complainant also examined John O'Neill, Robert 
Herzog and William Roemer as to certain alleged con- 
versations. Their testimony, which was objected to 
at the time, besides being wholly incompetent for any 
purpose whatever, is also immaterial; and in the 
case of the first two, is hardly what the complainant ex- 
pected. 

He also examined Peter Werle, the Pete Berla of 
the defendants’ witnesses. The only effect of his testi- 
mony was to confirm that of the defendant, Morris 
Schwerin. 

We submit that it must be fairly conceded on the 
whole proofs in the case that the defendants have es- 
tablished the existence of lock-boxes like the Defend- 
ants’ Exhibit Havell Lock Rox in the year 1866, and 
its existence being admitted, it remains to be seen how 
it affects the invention claimed in the Roemer patent in 
suit. 

The defendants’ expert, Mr. Du Faur, testifies upon 


i 


the subject of the Havell Lock-Box and its bearing on 
the patent in sult at page 171 of Defendants’ Record. 

He testifies that the Havell Lock-Box has notched 
sides in the box, which form hook-shaped ends to hold 
down the handle rings of the bag, and that these 


notches le uve the handle rings free to vibrate, and is ne 


far identical with the Roemer Lock. ? 
It is instructive now to see how the complainants ’ 

own expert, Mr. Drake, meets the Havell Lock-Box. 

His evidence will be found at page 14] of Complainant's 

Record. 
Without passing upon the infinitesimal differences 

which he finds between the two di vices, or remarking 

upon the contradiction to his answer to question 17 

contained in his answer to the ve ry leading question LS), 

it is worth while to turn to his cross-examination at 


piges 151-152. It is here found that the witness, when 
pressed, is too honest to Say that the Havel! Lock-Box 
is not the substantial equivalent of the Roemer Lock. 
And that it did not require invention to make the 
Roemer Lock in view of the Havell Lock-box, which it 


is quite possible that Mr. Roemer SiiVW (D. i p). OS, (J. 


27), is testified to by Du Faur (D. R., p. 178, Q. 42). 
The complainant is so well aware that the Havell 
Lock-Box is fatal to his patent, that he was driven to 
the feeble expedient, at page L3 of Defendants’ Record, 
of noticing a motion to strike out the amendment to de- 
fendants’ answer containing the defense of the Havell ) 
Lock, and to repeat his notice at page 40. 
The defendant Schwerin, both in his affidavit and in 


his evidence (D. R., p. 113), sufficiently explains the 
fact. 


The Fisher Bag Lock. ' 


This original bag and lock were imported into this 


-*?. 


country in March, 1877. As this was prior to the date 
even of Koemer's frst patent, of May, 1877, it must be 
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taken to be earlier than any invention of the subject 
matter of the patent in suit. 

The circumstances and date of the importation of 
this bag, which is in evidence and marked “ Defts. 
Exhibit Fisher Bag,’ are detailed by the witness Bern- 
heim (D. R., p. 267). He is corroborated by two 
English Certificates of Registration of Design for a bag 
lock, dated respectively, August, 1875, and February 5, 
L876. These certificates were offered in evidence ' LD). R.. 
pp. 263, 264), with the drawings attached thereto, and 
illustrate the form of bay lock shown on the Fisher 
bag. The certificates with annexed drawings will be 
found at the end of Defendant’s Record. 

The complainants cross-examination was directed 
merely to show that the existence of this bag was 
known to the defendants at the time the original an- 
swer was filed, but it failed to do so. 

The date of the importation is thus not disputed. 

The defendants examined an expert as to the sim- 
larity between this Fisher bag lock and the Reemer 
lock. 

After testifying that the drawing attached to the Cer- 
tificate of Registration filed by Samuel Fisher for a 
Design, dated August, L875, correctly illustrates the 
Fisher bag lock, D. R., p. 298, Q. 6, Mr. Hyde says, 
and his quotations are taken from the specification of 
the Roemer patent 

“In comparing the lock shown in the Exhibit 
“ Fisher Bag, with the device exhibited in the Roemer 
* Patent 195,233. it may be said that the Roemer 
‘ specification quite accurately describes Mr. Fisher's 
‘* lock, with the exception that Mr. Roemer places his 
“ locking mechanism above the frame of the bag instead 
‘ of below it, asin the case of the Fisher bag, and 
“ therefore makes his lock case high enough to enclose 
“ such locking mechanism. 

* Both Mr. Roemer’s lock case and the Fisher lock 
“ case exhibit a ‘ construction of lock case for traveling 


~ 
“ 


. 
° 
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bags, satchels and the like, whereby the same is made 


‘to retain the rings which connect with the handle, to 


(lispense with an extended bottom plate, and yet to 


‘ have said rings movable in their bearings.’ Both Mr. 
‘Roemer’s iJevice and the. Fisher lock case have 


‘notches in the sides near the end of the lock case 


‘which notches engage ever the lower parts of the 


handle rings.” In both devices the rings are free to 
vibrate in these hooks, ‘ and free therefore to move 
with the handles, and the rings constitute, in conse- 
quence, a flexible connection between the handle and 
the bag or satchel.’ In both of the devices the 
notches are so made in the sides that the top of the 
lock case offers no obstruction to the free movement 
of handle and rings. The Fisher device is fully de- 
scribed also in the claim of the said Roemer patent, 
so that not only is the likeness between the Fisher 
device and the Roemer device a functional one, but 
one of form and structure also, with the exception 
that I pointed out in the first part of my answer” 


(D. R., p. 279). 


On the question whether that difference involved in- 


vention, in view of the Fisher bag and the Simon Pat- 
ent No. 177,020, Mr. Hyde says : 


é 
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ce 


ce 
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“ Now, taking the Simon Patent No. 177,020, and 
Exhibit Fisher Bag, into considertaion alone, I am of 
the opinion that it required no invention to make 
the device described and claimed in the Roemer 
Patent No. 195,233, for the reason that Mr. Roemer 
has simply taken an old form of lock, such as is 
shown in the said Simon Patent, namely, one acting 
on top of the frame of the bag, and placed it in an old 
form of lock case, such as is exhibited in the Fisher 
Bag, and such substitution could not in my opinion 


“ be called invention ” (D. R., p. 280). 


Mr. Hyde’s cross-examination was an endeavor to 


show that the sides of the Fisher Bag lock were not 


notched out, as in the Roemer lock, and that the lock 


7 


was not, therefore, the same. Butapart from the fact 

that such a simple difference of form, even if it did ex- 

ist, would not require invention, as testified to by the 

defendants’ expert, Du Faur, in the case of the Havell 

ad lock, it will be seen that Mr. Hyde distinctly says that 

the sides of the Fisher lock are notched, and that the 

L Complainant's Exhibit Bernheim Fisher Lock differs 

from the drawing, in his opinion, in that respect (D. 
-. p. 284). 

As the complainant took no testimony whatever on 

the subject of the Fisher lock, although its resemblance 

[ to the Roemer lock is apparent at a single glance, it 

must be presumed that he could not find any one to 

swear that it was not substantially the same thing, and, 

therefore, anticipation by it is clearly established. 
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JAMES O. CLEAVELAND ET AL. VS. GEORGE S. RICHARDSON KET AL. 1 


] Pleasin the circuit court of the United States for the northern 

district of Illinois, held at the United States court-rooms, in 
the city of Chicago, in the district aforesaid, before Hom. Walter Q. 
Gresham, circuit judge of the United States for the seventh judicial 
circuit, on Tuesday, the twentieth day of April, in the adjourned 
March term of said court, in the year of our Lord one thousand 
eight hundred and eighty-six, and of our Independence the one 


hundred and tenth year. 
WM. H. BRADLEY, Clerk. 


GrorGE C. RicHARDSON, CHARLES 8S. SMITH, ) 
George K. Guild, Ralph L. Cutter, and 
Harrison Gardner 
vs. » 19193. Assumpsit. 
James O. CLEVELAND, Cornetius B. Cum- 
mings, and Washington Libby, Survivors 
of Charles W. Woodruff, Deceased. 


NorRTHERN District oF ILLINOIS, ss: 


Be it remembered that on the first day of September, 1854, came 
the plaintiffs, by their attorneys, and filed in the office of the clerk 
of the circuit court of the United States for the northern district of 
[llineis, at Chicago, in said district, their preecipe for a writ of sum- 
mons, and also at the same time filed their bond for costs in said 
entitled cause; which said preecipe and bond are respectively in the 
words and figures following, to wit: 


2 Preacipe. 


Unitep STaTes oF AMERICA, i 
Northern District of Illinois, { 


Circuit Court, to October Term, A. D. 1884. 


GEORGE C. RIicHARDSON, CHARLES S. SMITH, GEORGE ) 
K. Guild, Ralph L. Cutter, and Harrison Gardner, 
Copartners, 

v8. - Assuim psit. 

JAMEs O. CLEVELAND, CorNELIvs B. CumMiINGs, CHARLES 

W. Woodruff, and Washington Libbey, Copart- 


ners. 


The clerk of said court will issue a summons in the above-enti- 
tled cause against the said defendants in a plea of trespass on the 
case on promises, to the damage of the said plaintiffs of six thousand 
dollars, and direct the same to the marshal of said district, return- 
able to the October term of said court, A. D. 1884. 

DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 

Chicago, Aug. 26th, A. D. 1884. 

1—399 » 
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Endorsed: Filed this first day of September, A. D, 1884. Wm. 
H. Bradley, clerk. 


UNITED STATES OF AMERICA, | 
Northern District of Illinois, § 


~ 88. 


Circuit Court, to the October Term, A. D. 1884. 


GEORGE C. RicHaARDSON, CHARLES S. Smiru, RALPH ) 
L. Currer, and Harrison GARDNER 

v8. ~ In Assumpsit. 
JAMES O. CLEVELAND, CorNeLIUs B. CUMMINGS, | 
CHARLES W. WoopruFrFr, and WASHINGTON LIBBEY. } 


I enter myself security for costs in this cause, and promise to pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court, and in default of payment by the 
plaintiffs of any costs ordered or adjudged to be paid by the plain- 
tiffs | hereby agree and stipulate that execution may issue against 
my property for any costs taxed against the plaintiffs. 

Dated this twenty-sixth day of August, A. D. 1854. 


ROBERT HILL. 


Endorsed: Filed Sept. 1, A. D. 1884. Wm. H. Bradley, clerk. 


On the same day, to wit, on the first day of September, 1884, came 
the plaintiffs, by their attorneys, and filed in said clerk’s office their 
declaration in said entitled cause; which said declaration is in the 
words and figures following, to wit: 


7 Circuit Court of the United States for the Northern District 
of Illinois, to the October Term, A. D. 1884. 


Unirep Srates oF AMERICA, | 
Northern District of Illinois, | 


“ & s = 


George C. Richardson, Charles 8. Smith, George K. Guild, Ralph 
L. Cutter, and Harrison Gardner, copartners doing business under 
the firm name and style of “ George C. Richardson, Smith & Co.,” 
who are citizens of the State of New York, plaintiffs in this suit, by 
Doolittle & Mckey, their attorneys, complain of James O. Cleveland, 
Cornelius B. Cummings, Charles W. Woodruff, and Washington 
Libbey, copartrers doing business under the firm name and style 
of “Cleveland, Cummings & Woodruff,” who are citizens of the 
State of Illinois, defendants, who have been duly summoned to an- 
swer the plaintiffs in a plea of trespass on the case on promises. 

For that whereas the said defendants heretofore, to wit, on the 
first day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-four, at New York, to wit, at said district, became 
and were indebted to the said plaintiffs in a large sum of money, 
to wit, the sum of six thousand dollars of lawful money, for divers 
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goods, wares, and merchandise by the said plaintiffs before that time 
sold and delivered to the said defendants and at the special in- 

stance and request of the said defendants; and, being so 
5 indebted to the said plaintiffs, the said defendants, in consid- 

eration thereof, afterwards, to wit, on the same day and vear 
and at the place aforesaid, undertook and then and there faithfully 
promised the said plaintiffs well and truly to pay to the said plain- 
tiffs the said sum of money last mentioned when the said defend- 
ants should be thereunto afterwards requested. 

And whereas, also, afterwards, to wit, on the same day and year 
and at the place aforesaid, in consideration that the said plaintiffs 
had before that time, at the like special instance and request.of the 
said defendants, sold and delivered to the said defendants divers 
other goods, wares, and merchandise of the said plaintiffs, the said 
defendants then and there undertook and faithfully promised the 
said plaintiffs that the said defendants wonld well and truly pay to 
the said plaintiffs so much money as the last-aforesaid goods, wares, 
and merchandise at the time of the sale and delivery thereof were 
reasonably worth, when the said defendants should be thereunto after- 
wards requested; and the said plaintiffs aver that the said goods, 
wares, and merchandise last mentioned, at the time of the saie and 
delivery thereof, were reasonably worth the furtner large sum of 
money, to wit, the sum of six thousand dollars, of like lawful money 
aforesaid, to wit, at the place aforesaid, whereof the said defendants 
afterwards, on the same day and year and at the place aforesaid, 

had notice. 
6 And whereas also the said defendants afterwards, to wit, on 

the same day and year and at the place aforesaid, were in- 
debted to the said plaintiffs in the further large sum of money, to 
wit, the sum of six thousand dollars, of like lawful money as afore- 
said, for money before that time lent and advanced by the said 
plaintiffs to the said defendants and at the like request of the 
said defendants; and for other money by the said plaintiffs before 
that time paid, laid out, and expended for the said defendants and 
at the like request of the said defendants; and for other money by 
the said defendants before that time had and received to and for 
the use of the said plaintiffs; and for other money before that time 
and then due and owing the said plaintiffs for interest upon and 
for the forbearance of divers other sums of money before that time 
and then due and owing from said defendants to said plaintiffs ; and, 
being so indebted, the said defendants, in consideration thereof, 
afterwards, to wit, on the same day and year and at the place afore- 
said, undertook and then and there faithfully promised the said 
plaintiffs well and truly to pay unto the said plaintiffs the said sev- 
eral sums of money in this count mentioned when the said defend- 
ants should be thereunto afterwards requested. 

And whereas also the said defendants afterwards, to wit, on the 

same day and vear and at the place aforesaid, accounted with 
the said plaintiffs of and concerning divers other sums of 
money before that time due and owing from the said defend- 
dants to the said plaintiffs and then and there being in arrear and 
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unpaid, and upon such accounting the said defendants then and 
there were found to be in arrear and indebted to the said plaintiffs 
in the further large sum of money, to wit, the sum of six thousand 
dollars, of like lawful money as aforesaid; and, being so found in 
arrear and indebted to the said plaintiffs, the said defendants, in 
consideration thereof, afterwards, to wit, on the same day and year 
and at the place aforesaid, undertook and then and there faithfully 
promised the said plaintiffs well and truly to pay unto the said 
plaintiffs the said sum of money last mentioned when the said de- 
fendants should be thereunto afterwards requested. 

Nevertheless the said defendants (although often requested, &c.) 
have not yet paid the several said sums of money above mentioned 
or any or either of them or any part thereof to the said plaintiffs, 
but to pay the same or any part thereof to the said plaintiffs the 
said defendants have hitherto altogether refused and still do refuse, 
to the damage of the said plaintiffs of six thousand dollars ; and 
therefore the said plaintiffs bring suit, &c. 

DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 


§ Copy of Account Sued on. 


Messrs. Cleaveland, Cummings & Woodruff to Geo. C. Richardson 
& Co., Dr., 115 Worth street, New York. 
* 


Note to your own order 
Return statement. 


1883. 
Aug. 28 To mdse., 60, Sept. 15 333 94 
29 - a a 7 853 79 
rT ‘ mi 156 06 
30 ‘ RHO B5 
rT ; F 4.783 65 
4 mos.. _ en 1.421 40 
Sep. 10 i a - ‘S807 82 
; 240 17 
meme 1.347 99 
15 - 60 d. , 22i 17 
, - m2 33 
19 é‘ ' Sea 324 74 
Oct. 24 | oe af Bs Wicd sada 1,291 83 
ae | yy +) 
CR ; 
Dec. 31 | By cash.-...... - | temee ae 
—— 4.850 10 
9 New York, Aug. 28, 1883. 


Messrs. Cleaveland, Cummings & Woodruff bought of Geo. C. 
Richardson & Co., Nos. 115 & 117 Worth St. 
Post-office box 280. 
Terms, 60, Sept. 15. 
Remit in New York funds. 
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Trip! icate. 


A re\ le kK. 22o ] bis . Boott litle 1027 73 75 74 
| bm } 148-50 5 * . a BHO) 7% 258 20 
A. L BEBE riers 
333 94 

10 New York, Ang. 29th, 1883. 


Messrs. Cleaveland, Cummings & Woodruff bought of George C. 
Richardson & Co., Nos. 115 & 117 Worth St. 


Post-office box 280. 
Terms, 60, Sept. 15. 
Remit in New York funds. 


Triplicate 
| B] 
R 6160-62 8 bis., Boott 4388 3 eee 186 50 
[BM] 
M 2592-2601 10 * a 10266 = 667 29 
853 i 
11 New York, Aug. 29th, 1883. 


Messrs. Cleaveland, Cummings & Woodruff, Chicago, Ills., bought 
of Geo. C. Richardson & Co., Nos. 115 & 117 Worth St. 


Post-office box 280. 
Terms, 60, Sept. 15. 
Remit in New York funds. 


Triplicate, 
(B) 
A 428890 8 bis., Boott.... . : 2401 _ | 156 06 
12 New York, Aug. 30th, 1883. 


Messrs. Cleaveland, Cummings & Woodruff bought of Geo. C. 
Richardson & Co., Nos. 115 & 117 Worth St. 


Post-office box 280. 
Terms, 60, Sep. 15. 
Remit in New York funds. 


Triplicate. 


= 
WwW 1583-95 13 bis., Boott _— 13480 gg ee $859 35 


ete - — ee rte 
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13 New York, Aug. 30th, 1885. 
Messrs. Cleaveland, Cummings & Woodruff, Chicago, Ills., bought 
of Geo. C. Richardson & Co., Nos. 115 & 117 Worth St. 

Post-office box 280. 
Terms, 60, sep. 1d. 
Remit in New York funds. 


Triplicate. 
i. me Ge 2564-2613 50 bls , Lawrence oe (4057 a 8.683 27 
LL 
ic a 2714-28 a ee 19137 53 1.100 38 
$4,785 HD 
14 New York, Aug. 30th, 1888. 


Messrs. Cleaveland, Cummings & Woodruff bought of Geo. C. 
Richardson & Co., Nos. 115 & 117 Worth St. 


Post-officé box 280. 
Terms, 4 mos., Sep. 15. 
Remit in New York funds. 


Triplicate. 
[E M] 7590-5 
DD 6c., Everet’ Denims 6604 122 Nett 833 75 
A 
BD 641-2 a * “ 2154 10} an 220 79 
[EM] 112-14 ; a 3261 SED t ccetee 866 86 
CD 
$1,421 40 
15 New York, Sep. 10th, 1883. 


Messrs. Cleaveland, Cummings & Woodruff bought of Geo. C. 
Richardson & Co., Nos. 115 & 117 Worth St. 


Post-office box 280. 
Terms, 4 mos., Sep 15.. 
Remit in New York funds. 


Triplicate. 
(Y) $ 
DD 677-9 _[ Seasearey es vale 2970 ee 882 39 
“ DD 193-4 i, nicimpstistbiiiligiiiiipettenl:, :aen 5 aii 215 48 
N 
« pD 256-7 haat EaEeN e ; 2000 «| ae 210 00 
N : iahinen 
R07 8&2 
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16 New York, Sep. 10th, 1883. 
Messrs. Cleaveland, Cummings & Woodruff bought of Geo. C. 
Richardson & Co., Nos. 115 & 117 Worth St. 


Post-office box 280. 
Terms, 4 mos., Sep. 15. 
Remit in New York funds. 


Triplicate. 
(SR) | bf 
We as 146-147 Big BOR ancmcceiineln 2072 _ | 173 58 
(X) | 
T 840-3 se * Ween CT: OP ticcene 366 64 
540 17 
17 New York, Sept. 15th, 1883. 


Messrs. Cleaveland, Cummings & Woodruff bought of Geo. C. 
Richardson & Co., Nos. 115 & 117 Worth St. 


Post-oftice box 280. 
Terms, 60 d. 
Remit in New York funds. 


Triplicate. 

(Y) 459 Ly eee 130 05 
DD 95 ee reel 925 | 104 |.....- 97 12 
DD 

N 227 17 

18 New York, Sept. 15th, 1883. 


Messrs. Cleaveland, Cummings & Woodruff bought of Geo. C. 
Richardson & Co., Nos. 115 & 117 Worth St. 


Post-office box 280. 
Terms, 60. 
Remit in New York funds. 


Triplicate. 
(EM) 2 
DD 7439-40 Z2c., Everett — 2165 et Naistidiieden 276 04 
CP 52 ; ae 1102 SES iswomns 123 97 
oe uiapatiindiais tetialiia 1114 BES lewccu 125 32 


8 JAMES O. CLEAVELAND ET AL. Vs. 


19 New York, Sept. 14th, 1883. 


Messrs. Cleaveland, Cummings & Woodruff, Chicago, IIl., bought 
of Geo. C. Richardson & Co., Nos. 115 & 117 Worth St. 


Post-oftice box 280. 
Terms, 60, Sept. 15. 
temit in New York funds. 


Triplicate. 


Argyle. 4942-6 | 5 bls., Boott._-- 6004} 6§|......| 3824 74 


20 New York, Oct. 24th, 1883. 
Messrs. Cleveland, Cummings & Woodruff, Chicago, IIls., bought 
of Geo. C. Richardson & Co., Nos. 115 & 117 Worth St. 

Post-office box 280 


Terms, 60, Novy. 1. 
Remit in New York funds. 


Triplicate. 
54 
Argyle. | §487-5506 | 20 bls., Boott 20264 6% — 1.291 8&3 
21 Plaintiffs’ Affidavit of Amount Due. 


United States Circuit Court, to the October Term, A. D. 1884. 


Unitep STATES OF AMERICA, | ae 
Northern District of Illinois, {~° 
GEORGE C. RICHARDSON et al. 
v. Assum psit. 
JAMES O. CLEVELAND et al. 


Unirep STaTes OF AMERICA, a, 
Southern District of New York, {~~ ° 


Ralph L. Cutter, one or the plaintiffs in the above-entitled cause, 
being duly sworn, says that the demand of the plaintiffs in the 
above-entitled cause is for the balance due for goods, wares, and mer- 
chandise sold and delivered by the plaintiffs to the defendants, as 
fully set out in the copy of account attached to the declaration in 
the above-entitled cause, and that there is due to the plaintiffs from 
the defendants, after allowing to the defendants all just credits, de- 
ductions, and set-offs, the sum of four thousand eight hundred and 
fifty and Ts’ dollars. 

RALPH L. CUTTER. 
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‘Crracvir Court OF THE UNITED STATES OF AMERICA, } 


GEORGE 8. RICHARDSON ET AL. ) 
Subscribed and sworn to before me this 21 “e of August, 1854. 
[SEAL. | JOHN A. SHIELDS, 


U. S. tha So. N. Y. 


Endorsed: Filed Sept. 1, 1884. Wm. H. Bradley, clerk. 


22 On the same day, to wit, on the first day of September, 


1884, there issued out of said clerk's office a writ of summons 
in said entitled cause; which said writ, together with the return of 
the marshal thereto attached, are in the words and figures following, 
to wit: 


Summons 


83 : 


Northern Jistrict of Illinois. 


The United States of America to the marshal of the northern district 
of Illinois, Greeting : 

We command you to summon James O. Cleveland, Cornelius B. 
Cummings, Charles W. Woodruff, and Washington Libbey, if found 
in your district, to be and appear before our judges of our circuit 
court of the United States for the northern district of Illinois on the 
first day of the next term thereof, to be holden at Chicago, in the 
district aforesaid, on the first Monday of October next, to answer 
unto George C. Richardson, Charles S. Smith, George K. Guild, 
Ralph L. Cutter, and Harrison Gardner of a plea of trespass on the 
case upon promises, to their damage, as it is alleged, of six thousand 
dollars; and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Chicago 

23 [seAL.] aforesaid, this lst day of September, in the year of 

our Lord one thousand eight hundred and eighty- 
four, and of our Independence the 109th year. 


WM. H. BRADLEY, Clerk. 
Special Deputy’s Return. 


UNITED STATES OF AMERICA, |... 
Northern District of Illinois, | om 
Know all men by these presents that I have appointed and by 
these presents do appoint Geo. N. Jones my true and lawful deputy 
to execute the annexed writ — Ge orge ¢ ; ‘Richardson vs. James O. 
Cleveland et al. and to make return of the execution thereof accord- 


ing to law. 
A. M. JONES, [sea z.] 


1) S Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit: 
By reading the same toand in the presence and the hearing of James 
O. Cléveland, therein named, on the 12th day of September, A. D. 
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10 JAMES O. CLEAVELAND ET AL. VS. 


1884. I did not serve the other defendants therein named, being 
unable to find them within my district. 
A, M. JONES, 
\Jnited States Marshal, 
By GEO. N. JONES, 
Special Deputy. 


Unitep STates OF AMERICA. 
; . . . . + aa 
Northern District of Illinois, | 


Geo. N. Jones, being duly sworn, deposes and says that he 
served the annexed writ as stated in the foregoing return, and that 
the expense returned by him, in addition to the fees, was 

24 actually incurred, and that the same is according to law. 


GEO. N. JONES. 


Subscribed and sworn to before me this 6th day of October, A. D. 
1884 
[SEAL. | SAMUEL C. HAYES, 
Notary Public. 


Endorsed: Filed Oct. 6, A. D. 1884. Wm. H. Bradley, clerk. 


25 Afterwards, to wit, on the fifteenth day of September, 15884, 

there was filed in said clerk’s office a certified copy of the 
writ of summons in said entitled cause; which said certified copy, 
together with the return of the marshal endorsed thereon, are in the 
words and figures following, to wit: 


Circuit Court OF THE UNrIreD STATES OF AMERICA, | _. 

Northern District of Illinois, j ras 

The United States of America to the marshal of the southern dis- 
trict of Illinois, Greeting: 

We command you to summon James O. Cleveland, Cornelius B. 
Cummings, Charles W. Woodruff, and Washington Libbey, if found 
in your district, to be and appear before our judges of our circuit 
court of the United States for the northern district of Illinois on the 
first day of the next term thereof, to be holden at Chicago, in the 
district aforesaid, on the first Monday of October next, to answer 
unto George C. Richardson, Charles 8. Smith, George K. Guild, 
Ralph L. Cutter, and Harrison Gardner of a plea of trespass on the 
case upon promises, to their damage, as it is alleged, of six thousand 
dollars; and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 

preme Court of the United States of America, at Chi- 
26 [SEAL.] cago aforesaid, this 1st day of September, in the year 

of our Lord one thousand eight bundred and eighty- 
four, and of our Independence the 109th year. 


WM. H. BRADLEY, Ciék. 
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GEORGE 8. RICHARDSON ET AL. ll 


NorTHERN District oF ILLINoIs, 8 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and-correct copy of the summons 
sued out of said court on the first day of September, A. D. 1884, in 
the cause wherein George C. Richardson et al. are the plaintiffs and 
James O. Cleveland et al. are the deferdants. 

In testimony whereof I lave hereunto set my hand and affixed 
[sear.] the seal of said court, at my office, in Chicago, in said dis- 

trict, this Ist day of September, A. D. 1884. 
WM. H. BRADLEY, Clerk. 


Marshal’s Return. 


Executed this writ by reading the contents thereof to Cornelius 
B. Cummings, of Pekin, Tazewell Co., Illinois, this 9th day of Sep- 
tember, A. D. 1884. 

JOHN R. TANNER, U.S. M, 
by A. L. RIDER, Dep. 


Endorsed: Filed Sept. 15, A. D. 1884. Wm. H. Bradley, clerk. 


27 Afterwards, to wit, on the eighth day of October, 1884, 

came James O. Cleveland & Cornelius B. Cumniings, two of 
the defendants, by their attorney,and filed in said clerk’s office their 
pleas in said entitled cause; which said pleas are in the words and 
figures following, to wit: 


Pleas 


UnitTEepD STATES OF AMERICA, 
Northern District of Illinois, | 


In the Circuit Court of the United States for the Northern District 
of Illinois, to the October Term, A. D. 1884. 


James O. CLEAVELAND, CorNnetius B. CumMINGs, ) 
Charles Woodruff, and Washington Libbey, C opart- 
ners Doing Business under the Firm Name and | 
Style of Cleaveland, Cummings and Woodruff, | 

ats. » Assumpsit. 

GEORGE C. RICHARDSON, CHARLES 5. Suita, GEORGE | 

K. Guild, Ralph L. Cutter, and Harrison Gardner 

Copartners Doing Business under the Firm Name | 

and Style of George C. Richardson, Smith & Co. 


And. the said defendants, James O. Cleaveland and Cornelius B. 
Cummings, impleaded, &e., with Charles W. Woodruff and Wash- 
ington Libbey, by Melville W. Fuller, their attorney, come 

28 and defend the wrong and injury, when, &c., and say that 
they did noi, together with their codefendants, Charles W. 


12 JAMES O. CLEAVELAND ET AL. VS. 


Woodruff and Washington Libbey, undertake or promise in man- 
ner and form as the said plaintiffs have above thereof in their said 
declaration complained against them, the said James O. Cleaveland 
and Cornelius B. Cummings, impleaded, &c., and of this they, the 
said James O. Cleaveland and Cornelius B. Cummings, impleaded, 
&c., put themselves on the country, &e 


By M. W. FULLER, Their Att'y. 


UNITED STATES OF AMERICA, . 
Northern District of Illinois, | ~ 


In the Cireuit Court of the United States for the Northern District 
of Illinvis, to the October Term, A. D. 1884. 


GEORGE ©. RICHARDSON, CHARLES 5S. SMITH, GEORGE | 
K. Guild, Ralph L. Cutter, and Harrison Gardner, 
Copartners Doing Business under the Firm Name 
and Style of George C. Richardson, Smith & Co., 

v8. _ »} Assumpsit. 

JAMES Q. CLEAVELAND, CORNELIUS b. CUMMINGS, | 
Charles W. Woodruff, and Washington Libbey, Co- | 
partners Doing Business under the Firm Name and | 


Stvle of Cleaveland, Cummings & Woodruff. | 
. koa) 
29 Cornelius b. Cummings, being duly sworn, deposes and 


says that he is one of the defendants in the above-entitled 
cause, and that he verily believes the said defendants have a good 
defense to said suit upon the merits to the whole of the said plain- 
tiffs’ demand. 
CORNELIUS B. CUMMINGS. 


Subscribed and sworn to before me this 6th day of October, A. D 
1884. 
[SEAL. | JAMES M. JAMES, 
Notary Public. 


UNITED STATES OF AMERICA, 
Northern District of Illinois, } 


» 82° 


In the Cireuit Court of the United States for the Northern District 
of Illinois, to the October Term. A. D. 1884. 


JAMES QO. CLEAVELAND, CorNettus B. CUMMINGS, | 


Charles Woodruff, and Washington Libbey, Copart- 
ners Doing Business under the Firm Name and 
Style of Cleaveland, Cummings & Woodruff, 

ats. » Assumpsit. 


GEORGE C. RICHARDSON, CHARLES S. Smitn, Georce K. 
Guild, Ralph L. Cutter, and Harrison Gardner, Co- 
partners Doing Business under the Firm Name and 
Stvle of George C. Richardson, Smith & Co. 


30 And the said defendants, James O. Cleaveland and Cor- 
nelius B. Cummings, impleaded, &c., with Charles W. Wood- 
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GEORGE S. RICHARDSON ET AL. 13 


ruff and Washington Libbey, by Melville W. Fuller, their attorney, 
come and defend the wrong and injury when, &ec., and pray judg- 
ment of the said writ, because they say that the said several sup- 
posed promises in the said plaintiffs’ declaration mentioned were 
not made by the said defendants, impleaded with Charles W. Wood- 
ruff and Washington Libbey as copartners under the name of 
Cleaveland, Cummings & Woodruff, as therein alleged or otherwise; 
and the said defendants, impleaded, &c., deny that they, together 
with their codefendants, Charles W. Woodruff and Washington 
Libbey, were copartners under the name of Cleaveland, Cummings 
& Woodruff, as in said declaration is alleged, or otherwise; and this 
they, the said defendants, impleaded, &c., are ready to verify. Where- 
fore they pray judgment of the said writ, and that the same may be 
quashed. 


By M. W. FULLER, Their Att’y. 


UNITED STATES OF AMERICA, } 
- . . . . “ SS = 
Northern District of Illinois, | 


In the Cireuit Court of the United States for the Northern District 
of Lllinois, to the October Term, A. D. 1884. 


*) 


3 GEORGE C. RICHARDSON, CHARLES S. SMITH, 

George K. Guild, Ralph L. Cutter, and Har- 
rison Gardner, Copartners Doing Business under 
the Firm Name and Style of George C. Richardson, 


Smith & Co., | Assum psit 
pA sit. 


vs. 

James QO. CLEAVELAND, Cornetius B. CuMMINGs, 
Charles Woodruff, and Washington Libbev, Copart- 
ners Doing Business under the Firm Name and 
Style of Cleaveland, Cummings & Woodruff. 


NorRTHERN District or ILurnors, } | 
Tazewell County, a 
Cornelius B. Cummings, being first duly sworn, upon oath, ac- 
cording to law, deposes and says that he is one of the defendants in 
the above-entitled cause, and that the plea hereunto annexed is true 
in substance and in fact; and further deponent saith not. 


CORNELIUS B. CUMMINGS. 
Subscribed and sworn to before me, by the said Cornelius B. 
Cummings, this 6th day of October, A. D. 1884. 


[SEAL] JAMES M. JAMES, 
Notary Public. 


JAMES O. CLEAVELAND ET AL. Vs. 


o2 UNITED STATES OF AMERICA, } " 
Northern District of [llinois, | ~ 


In the Circuit Court of the United States for the Northern District 
of Illinois, to the October Term, A. D. 1884. 


JAMES Q. CLEAVELAND, Cornetius B. CuMMINGS, ) 
Charles Woodruff, and Washington Libbey, Copart- 
ners Doing Business under the Firm Name and 
Style of Cleaveland, Cummings & Woodruff, 
ais Assumpsit. 
GEORGE C. RICHARDSON, CHARLES S. SmM1itTH, GEORGE 
K. Guild, Ralph L. Cutter, and Harrison Gardner, 
Copartners Doing Business under the Firm Name 
and Style of George C. Richardson, Smith & Co. 


And the said defendants, James O. Cleaveland and Cornelius B. 
Cummings, impleaded, &c., with Charles W. Woodruff and Wash- 
ington Libbey, by Melville W. Fuller, their attorney, come and de- 
fend the wrong and injury, when, &c., and pray judgment of the 
said writ, because they say that after the making of the said several 
supposed promises and undertakings in the said declaration men- 
tioned, and before the commencement of this suit, at, to wit, the 

district aforesaid, to wit, on the 29th day of December, 1883, 
30 the said plaintiffs, by their certain assignment in writing, 

signed by them under the firm name and style— George C. 
Richardson & Co. and now shown to the court here, the date whereof 
is a certain day and year therein mentioned, to wit, the day and 
year last aforesaid, did sell, assign, transfer, set over, and deliver 
unto one John J. Knickerbocker, his heirs, executors, administra- 
tors, and assigns, in consideration of the sum of seven thousand two 
hundred and seventy-five and ,°, dollars, lawful money, then and 
there by him, the said Knickerbocker, paid to said plaintiffs, the 
said several promises and undertakings in the said declaration men- 
tioned and each and every of them which they, the said plaintiffs, 
then had or which they, the said plaintiffs, should, might, or could 
have against the said defendants, impleaded, &c., by reason of the 
happening of any matter or thing from the beginning of the world 
to the date last aforesaid, as by the said assigniment or writing, ref- 
erence being thereunto had, will fully appear; and this the said de- 
fendants, impleaded, &c., are ready to verify. Wherefore they pray 
judgment if the said plaintiffs ought to have and maintain their 
aforesaid action against them, &c. 

And, for a further plea in this behalf, these defendants, James O. 
Cieaveland and Cornelius B. Cummings, impleaded, &c., with Charles 
W. Woodruff and Washington Libbey, say that the said plaintiffs 

ought not to have their aforesaid action against them, because 
34 they say that after the making of the said several supposed 
promises and undertakings in the declaration mentioned and 
before the commencement of said suit, to wit,on the 29th day of 
December, 1883, the said defendants delivered to the said plaintiffs 
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and the said plaintiffs accepted of them the sum of seven thousand 
two hundred and seventy-five and 5 dollars in full satisfaction 
and discharge of the said several promises ard undertakings, and 
of all the said sums of money in the said declaration mentioned, and 
which said sum of, to wit, seven thousand two hundred and seventy- 
five dollars and 7°;, so paid as aforesaid, they, the said plaintiffs, 
then and there accepted and received of and from the said defend- 
ants in full satisfaction and discharge of the said several promises 
and undertakings, and of all the sums of money in the said decla- 
ration mentioned, and this the defendants, impleaded, &c., are 
ready to verify. Wherefore they pray judgment if the said plain- 
tiffs ought to have or maintain their aforesaid action thereof against 
them, Xe. 


By M. W. FULLER, Their Att'y. 
Endorsed: Filed Oct. 8, 1884. Wm. H. Bradley, clerk. 


35 Afterwards, to wit, on the twentieth day of October, 1884, 

there issued out of said clerk’s office an alias writ of sum- 
mons in said entitled cause; which said alias writ, together with 
the return of the marshal thereto attached, are in the words and fig- 
ures following, to wit: 


36 Circuit CouRT OF THE UNITED STATES OF AMERICA, } 
Northern District of Illinois, i 


The United States of America to the marshal of the northern dis- 
trict of Illinois, Greeting : 


We again command you to summon James O. Cleveland, Cor- 
nelius b. Cummings, Charles W. Woodruff, and Washington Libbey, 
if found in your district, tobe and appear before our judgesof our cir- 
cuit court of the United States for the northern district of Illinois, on 
the first day of the next term thereof, to be holden at Chicago, in the 
district aforesaid, on the third Monday of December next, to answer 
unto George C. Richardson, Charles 8. Smith, George K. Guild, 
Ralph L. Cutter, and Harrison Gardner of a plea of trespass on the 
case upon promises, to their damage, as it is alleged, of six thou- 
sand dollars; and have you then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Chicago aforesaid, 
[seaL.] this 20th day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-four, and of our Independ- 
ence the 109th year. 
WM. H. BRADLEY, Clerk. 


[Endorsed :] Term No. —. Gen. No.—. Circuit Court of the 
United States, northern district of Illinois. vB. 
Summons. Returnable — term, A. D. 188-. —— , clerk. 
Filed , A. D. 188-. — , clerk. , attorney. 
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Sy Special Deputy’s Return. 


UNITED STATES OF AMERICA, | aap 
Northern District of Illinois, | ~ 


Know all men by these presents that I have appointed and by 
these presents do appoint Geo. N. Jones my true and lawful deputy 
to execute the annexed writ, Geo. C. Richardson et al. vs. Jas. O. 
Cleveland et al., and to make return of the execution thereof accord- 
ing to law. 

A. M. JONES, [sgat.] 
U. S. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit, 
by reading the same to and in the presence and the hearing of Charles 
W. Woodruff and Washington Libbey, therein named, on the 4th 
day of December, A. D. 1884. 

[ did not serve the other defendants therein named, being una- 
ble to find them within my district. 

A. M. JONES, 
United States Marshal, 
By GEO. N. JONES, 
Special Deputy. 
Marshal’s fees: 


— copies ee ne a a a 
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Oath and certificate of service_-_ 


$4 20 


UNITED STATES OF AMERICA, : 
Northern District of Illinois, { - 

Geo. N. Jones, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him in addition to the fees was actually incurred, 
and that the same is according to law. 

GEO. N. JONES. 


Subscribed and sworn to before me this 5th day of December, A. 
D. 1884. : 
[s EA L. | SAMUEL C. HA 4 ES, 
: Notary Public. 


Endorsed: Filed Dec. 6, A. D. 1884. Wm. H. Bradley, clerk. 


38 Afterwards, to wit, on the 4th day of December, 1884, came 

the plaintiffs, by their attorneys, and filed in said clerk’s 
office the following paper, entitled or endorsed similiter to Ist plea, 
demurrer to 2d plea, replications to 3d and 4th pleas of Cleveland 
and Cummings, and stipulation to reply double, which are in words 
and figures following, to wit: 
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Unirep Sratres oF AMERICA, | 
Northern District of Illinois, 5 ° 


'r the Circuit Court of the United States for the Northern District 
of Illinois. 


GrORGE C. RICHARDSON ef al. Assum psit. 
vs. Gen. No. 19193. 
JamMeES O. CLEAVELAND et al.} Term No. 712. 


And the plaintiffs as to the plea of the defendants, James O. 
Cleaveland and Cornelius Bb. Cummings, by them first above pleaded, 
whereby they have put themselves upon the country, do the like. 

DOOLITTLE & MckEY, 
Plaintiffs’ Attorneys. 


And the plaintiffs, as to the pleas of the defendants, James 
QO. Cleaveland and Cornelius B. Cummings, by them secondly 
above pleaded, say that the said plea and the matters therein 
contained, in manner and form as the same are above pleaded, are 
not sufficient in law to quash the said writ, and that the plaintiffs 
are not bound in law to answer the same, and this they are ready to 
verify; therefore, for want of a sufficient plea in this behalf, the 
plaintiths pray judgment, and that the said defendants, Cleaveland 
and Cummings, may answer further to the said declaration, ete. 

And the plaintiffs state and show to the court here the following 
causes of demurrer to said plea—that is to say, that— 

First. Said plea does not give the plaintiffs a better writ. 

Second. Said plea concludes with a verification, whereas it should 
conclude to the country. 

And also that the said plea is in other respects uncertain in form 
and insufficient. 


89 


mm \OLITTLE & McKEY, 
Plaintiffs’ Attorneys. 


40 And the plaintiffs, as to the plea of the said defendants, 


Cleaveland and Cummings, by them thirdly above pleaded, say 
that the plaintiffs, by reason of anything in that plea alleged, ought 
not to be barred from having their aforesaid action, because they 
say that they, the plaintiffs, did not on, to wit, the twenty-ninth day 
of December, A. D. 1883, or at any other time, sell, assign, transfer, 
set over, or deliver unto one John J. Knickerbocker, his heirs, 
executors, administrators, or assigns, or to any other person or 
persons, the said several promises or undertakings in the said dec- 
laration mentioned, or any of them, which they, the said plaintiffs, 
then had or which they, the said plaintiffs, should, might, or could 
have against the said ‘defendants, impleaded, ete., by reason of the 
happening of any matter or thing from the beginning of the world 
to the date last aforesaid, in manner and form asthe said defendants 
have in their said plea alleged ; and this the plaintiffs pray may be 


inquired of by the country, etc. 
DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 
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41 And the plaintiffs, as to the plea of the defendants, Cleave- 

land and Cummings, by them thirdly above pleaded, say, by 
leave of the court first had and obtained, that the plaintiffs, by 
reason of anything in that plea alleged, ought not be de barred from 
having their aforesaid action, because they say that on and prior to, 
to wit, the said twenty-ninth day of December, A. D. 1855, the 
defendants became and were indebted to the plaintiffs on liquidated 
demands in a large sum of money, to wit, the sum of twelve thou- 
sand one hundred and twenty-five and 9; dollars, for goods, wares, 
and merchandise before that time sold and delivered to the defend- 
ants by the plaintiffs at the special instance and request of the 
defendants, and upon divers other promises and undertakings before 
that time made and entered into by the defendants to and with the 
plaintifis; that on or about the day last aforesaid the defendants 
requested the plaintiffs to accept from them, the defendants, a less 
sum than was then and there actually due the plaintiffs, to wit, to 
accept from the defendants the sum of sixty cents on each dollar of 
said indebtedness, in full satisfaction and discharge of the said 
indebtedness ; that the plaintiffs did then and there receive and 
accept the sum of money in said plea alleged, to wit, the sum of 

seven thousand two hundred and seventy-five and 7% 
42 dollars, being the sum of sixty cents on each dollar of the 

indebtedness aforesaid, and leaving then and there and still 
unpaid the sum of forty cents on each dollar, to wit, the sum of, to 
wit, four thousand eight hundred and fifty and ;%; dollars on said 
indebtedness, for which sum last aforesaid the plaintiffs bring their 
aforesaid action. 

And the plaintiffs aver that in pursuance of said supposed com- 
promise and at the request of the defendants and merely as a mode 
of carrying said supposed compromise into effect and as part of the 
same transaction thev assigned their said claims to the said John 
J. Knickerbocker, who was then and there and is still the agent and 
attorney of said defendants, and who then and there as such attor- 
ney and agent paid the sum of money in said plea mentioned to 


> 


. 


the plaintiff, being sixty cents on the dollar of the indebtedness 
aforesaid, for and on behalf of the defendants and with the money 
of the defendants, and took and held such assignment solely on be- 
half of and only for the use of the defendants and not for his own 
use or for the use of any other person or persons soever except the 
defendants. 
43 And the plaintiffs aver that said supposed satisfaction, dis- 
charge, and compromise and each of them and said alleged 
assignment was and were made without any good or valuable con- 
sideration as to the said sum of, to wit, four thousand eight hundred 
fifty and ,',; ($4,550.10) dollars, and this the plaintiffs are ready to 
verify. Wherefore they pray judgment, ete. 
DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 


44 And the plaintiffs, as to the plea of the said defendants, 
Cleaveland and Cummings, by them thirdly above pleaded, 
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say, by leave of the court first had and obtained, that the plaintiffs, 
by reason of anything in that plea alleged, ought not to be barred 
from having their aforesaid action, because they say that on and 
prior to, to wit, the twenty-ninth day of December, A. D. 1883, the 
defendants at, to wit, the district aforesaid, became and were in- 
debted to the plaintiffs on liquidated demands in a large sum of 
money, to wit, the sum of twelve thousand one hundred and twenty- 
five and ,*,°; dollars, for divers goods, wares, and merchandise by the 
plaintiffs before that time sold and delivered to the defendants at 
the special instance and request of the defendants, and upon divers 
other promises and undertakings before that time made and entered 
into by the defendants to and with the plaintiffs for the balance due, 
upon which said indebtedness the plaintiffs bring their aforesaid 
action; that on and prior to, to wit, the said twenty-ninth day of 
December, A. D. 1883, at, to wit, the district aforesaid, the defend- 

ants represented to the plaintiffs that they, the defendants, 
45 were and had been for a long time next previous thereto in- 

solvent, and then and there, being indebted to the plaintiffs 
ina large sum of money, to wit, the sum of twelve thousand one 
hundred and twenty-five and ,°; dollars, as aforesaid, requested the 
plaintiffs to compromise and settle their, the plaintiffs’, said claims 
against the defendants at the rate of sixty cents on each dollar 
thereof; and in consideration of the plaintiffs so agreeing to settle 
and compromise and as part of the same transaction the defendants 
then and there stipulated, promised, and agreed to and with the 
plaintiffs that they, the defendants, would not pay voluntarily toany 
of their, the defendants’, creditors holding claims tn excess of one 
thousand dollars to exceed sixty per cent. on the dollar in settle- 
ment, provided, however, that the payment of attorneys’ fees and 
court costs in all cases where suits had been theretofore or might 
thereafter be commenced should not be considered as an evasion or 
violation of said agreement. 

And the plaintiffs aver that in pursuance of said agreement of 
compromise and at the request of the defendants and as a mode of 

carrving the said agreement into effect and as part of the 
46 same transaction they assigned their said claims to the said 

John J. Knickerbocker, who was then and there and is still 
the attorney and agent of said defendants,and who then and there, 
as such attorney and agent, paid the sum of money in said plea 
mentioned to the plaintiffs, being sixty cents on the dollar of the 
indebtedness aforesaid, for and on behalf of the defendants and 
with the money of the defendants, and tock and held such assign- 
ment solely on behalf of and only for the use, benefit, and advan- 
tage of the defendants and not for his own use or for the use of any 
other person or persons soever except the defendants. 

And the plaintiffs further aver that, in evasion and in violation of 
the said agreement of settlement and compromise, the defendants 
afterwards, at, to wit, the district aforesaid, on, to wit, the twenty- 
ninth day of December, A. D. 1883, and at divers other times sub- 
sequent thereto and before the commencement of this suit, did vol- 
untarily pay to certain of their, the defendants’, creditors holding 
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claims in excess of one thousand dollars more than sixty per centum 
on the dollar in settlement of their respective claims over and 
47 above attorneys’ fees and court costs; and this the plaintiffs 
are ready to verify. | 
Wherefore they pray judgment, etc. 
DOOLITTLE & McKEY, 
PUt ifs’ Attorneys. 


48 And the plaintiffs, as to the plea of the said defendants, 

Cleaveland and Cummings, by them thiftdly above pleaded, 
say, by leave of court first had and obtained, that the plaintiffs, by 
reason of anything in that plea alleged, ought not to be barred from 
having their aforesaid action, because they say that on and prior to, 
to wit, the twenty-ninth day of December, A. D. 1883, the defend- 
ants, at, to wit, the district aforesaid, became and were indebted to 
the plaintiffs in a large sum of money, to wit, the sum of $12,125.25, 
for divers goods, wares, and merchandize by the plaintiffs before 
that time sold and delivered to the defendants at the special instance 
and request of the defendants, and upon divers other promises and 
undertakings before that time made and entered into by the defend- 
ants to and with the plaintiffs, for the balance due upon which said 
indebtedness the plaintiffs bring their aforesaid action; that on and 
prior to, to wit, the said twenty-ninth day of December, A. D. 1883, 
at. to wit, the district aforesaid, the defendants represented to the 
plaintiffs that they, the defendants, were and had been fora long time 
next previous thereto insolvent, and then and there being indebted 
to the plaintiffs ina large sum of money, to wit, the sum of $12,125.25, 

as aforesaid, requested the plaintiffs tocompromise and settle 
49 their, the plaintiffs’, said claims against the defendants at the 

rate of sixty cents on each dollar thereof, and in consideration 
of the plaintiffs so agreeing to settle and compromise and as part of 
the same transaction the defendants then and there stipulated, prom- 
ised, and agreed to and with the plaintiffs that they, the defendants, 
would not pay voluntarily to any of their, the defendants’, creditors 
holding claims in excess of one thousand dollars to exceed sixty per 
cent. on the dollar in settlement, provided, however, that the pay- 
ment of attorneys’ fees and court costs in all cases where suits had 
been theretofore or might thereafter be commenced should not be 
considered as an evasion or violation of said agreement. 

And it was then and there further agreed, in consideration of the 
premises, by and between the plaintiffs and the defendants that if 
the defendants should pay any one or more of their, the defendants’, 
creditors holding claims in excess of one thousand dollars more than 
sixty per centum on the dollar on the amounts due such creditor or 
creditors over and above attorneys’ fees and court costs as afore- 
said, then and in that event the defendants would pay the plaintiffs 

on the indebtedness aforesaid as much on the dollar as they, 

50 the defendants, should pay to any other creditor. 
And the plaintiffs aver that, in pursuance of said agree- 
ment of compromise and at the request of the defendants-and as a 
mode of carrying the said agreement into effect, they assigned their 
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said claims to the said John J. Knickerbocker, who was then and 
there and is still the attorney and agent of said defendants, and who 
then and there, as such attorney and agent, paid the sum of money 
in said plea mentioned to the plaintiffs, being sixty cents on the 
dollar of the indebtedness aforesaid, for and on behalf of the defend- 
ants and with the money of the defendants, and took and held such 
assignment solely on behalf of and only for the use, benefit, and ad- 
vantage of the defendants, and not for his own use or for the use of 
any other person or persons soever except the defendants. 

And the plaintiffs further aver that the defendants afterwards, to 
wit, — the district aforesaid, on, to wit, the twenty-ninth day of De- 
cember, A. D. 1883, and at divers other times subsequent thereto 
and before the commencement of this suit, did voluntarily pay to 

| certain of their, the defendants’, creditors holding claims in 

ol excess of one thousand dollars more than sixty per centum 

on the dollar in settlement of their respective claims over and 

above attorneys’ fees and court costs, and did then and there pay 

such creditors at the rate of, to wit, one hundred per centum on the 

dollar; and this the plaintiffs are ready to verify. Wherefore they 
pray judgment, etc. 

DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 


52 And the plaintiffs, as to the plea of the said defendants, 

Cleaveland and Cummings, by them fourthly above pleaded, 
say that the plaintiffs, by reason of anything in that plea alleged, 
ought not to be barred from having their aforesaid action, because 
they say that the plaintiffs did not, before the commencement of 
this suit or at any other time, accept from or receive of the said de- 
fendants the sum of seven thousand two hundred and seventy-five 
fgy dollars or any other sum of money in full satisfaction or dis- 
charge of the said several promises or undertakings, or of any of the 
said sums of money in said declarations mentioned, in manner and 
form asthe said defendants, im pleaded, etc., have in said plea alleged ; 
and this the plaintiffs pray may be inquired of by the country, ete. 

DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 


53 And the plaintiffs, as to the plea of the defendants, Cleave- 

land and Cummings, by them fourthly above pleaded, say, by 
leave of the court first had and obtained, that the plaintiffs, by reason 
of anything in that plea alleged, ought not to be barred from hav- 
ing their aforesaid action, because they say that on and prior to, to 
wit, the said twenty-ninth day of December, A. D. 1883, the defend- 
ants became and were indebted to the plaintiffs on liquidated de- 
mands in a large sum of money, to wit. the sum of twelve thousand 
one hundred & twenty-five »,°; dollars, for goods, wares, and mer- 
chandise before that time sold and delivered to the defendants by 
the plaintiffs at the special instance and request of the defendants, 
and upon divers other promises and undertakings before that time 
made and entered into by the defendants to and with the plaintiffs ; 

~ 


99 JAMES 0. CLEAVELAND ET AL. VS. 


that on or about the day last aforesaid the defendants requested 
the plaintiffs to accept from them, the defendants, a less sum than 
was then and there actually due the plaintiffs, to wit, to accept from 
the defendants the sum of sixty cents on each dollar of said indebted- 
ness, in full satisfaction and discharge of the said indebtedness ; 
o4 that the plaintiffs did then and there, as in said plea alleged, 
receive and accept the sum of money in said plea alleged, to 
wit, the sum of seven thousand two hundred and seventy-five & 
1. dollars, being the sum of sixty cents on each dollar of the indebt- 
edness aforesaid, and leaving then and there and still unpaid the sum 
of forty cents on each dollar, to wit, the sum of, to wit, four thousand 
eight hundred and fifty and jy dollars, on said indebtedness, for 
which sum last aforesaid the plaintiffs brings their aforesaid action. 
And the plaintiffs aver that said supposed satisfaction and dis- 
charge in said plea mentioned was made without any good or val- 
uable consideration as to the said sum of, to wit, four thousand 
eight hundred and fifty and ,% dollars, and this the plaintiffs are 
ready to verify. Wherefore they pray judgment, ete. 
3 DOOLITTLE & MckEY, 
Plaintiffs’ Attorneys. 
5D And the plaintiffs, as to the plea of the defendants, Cleave- 
land and Cummings, by them fourthly above pleaded, say, 
by leave of the court first had and obtained, that the plaintiffs, by 
reason of anything in that plea alleged, ought not to be barred from 
having their aforesaid action, because they say that on and prior to, 
to wit, the said twenty-ninth day of December, A. D. 1883, the de- 
fendants became and were indebted to the plaintiffs on liquidated 
demands in a large sum of money, to wit, the sum of twelve thou- 
sand one hundred and twenty-five and ,*5,; dollars, for goods, wares, 
and merchanaise before that time sold and delivered to the defend- 
ants by the plaintiffs at the special instance and request of the de- 
fendants, and upon divers other promises and undertakings before 
that time made and entered into by the defendants to and with the 
plaintiffs; that on or about the day last aforesaid the defendants re- 
quested the plaintiffs to accept from them, the .defendants, a less 
sum than was then and there actually due the plaintiffs, to wit, to 
accept from the defendants the sum of sixty cents on each dollar 
of said indebtedness, in full satisfaction and discharge of the 
said indebtedness; that the plaintiffs did then and there, as in 
said plea alleged, receive and accept the sum of* money in 
56 said plea alleged, to wit, the sum of seven thousand two hun- 
dred and seventy-five and +\°; dollars, being the sum of sixty 
cents on each dollar of the indebtedness aforesaid, and leaving then 
and there andstill unpaid the sum of forty cents on each dollar, to wit, 
the sum, to wit, four thousand eight hundred and fifty and 74°; dollars, 
on said indebtedness, for which sum last aforesaid the plaintiffs bring 
their aforesaid action ; and, in consideration of the plaintiffs so agree- 
ing to accept such less sum in satisfaction and discharge as aforesaid 
and as part of the same transaction, the defendants then and there 
stipulated, promised, and agreed to and with the plaintiffs that they, 
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the defendants, would not pay voluntarily to any of their, the de- 
fendants’, creditors holding claims in excess of one thousand dol- 
lars to exceed sixty per cent. on the dollar in settlement, provided 
however, that the payment of attorneys’ fees and court costs in all 
cases where suits had been theretofore or might thereafter be com- 
menced should not be considered as an evasion or violation of said 
agreement. 
And the plaintiffs aver that in evasion and in violation of said 
agreement of satisfaction and discharge the defendants after- 
57 wards, at, to wit, the district aforesaid, on, to wit, the said 
twenty-ninth day of December, A. D. 1883, and at divers 
other times subsequent thereto and before the commencement of 
this suit, did voluntarily pay to certain of their, the defendants’, 
creditors holding claims in excess of one thousand dollars more than 
sixty per centuin on the dollar in settlement of their respective 
claims over and above attorneys fees and court costs; and this the 
plaintiffs are ready to verily. Wherefore they pray judgment, ete. 
DOOLITTLE & MckhyY, 
Plaintiffs’ Attorneys. 


5S And the plaintiffs, as to the plea of the defendants, Cleave- 

land and Cummings, by them fourthly above pleaded, say, 
by leave of the court first had and obtained, that the plaintiffs, by 
reason of anything in that plea alleged, ought not to be barred from 
having their aforesaid action, because they say that on and prior to, 
to wit, the said twenty-ninth day of December, A. D. 1883, the de- 
fendants became and were indebted to the plaintiffs on liquidated 
demands in a large sum of money, to wit, the sum of twelve thou- 
sand one hundred and twenty-five and ,%5 dollars, for goods, wares, 
and merchandise before that time sold and delivered to the defend- 
ants by the plaintiffs at the special instance and request of the de- 
fendants, and upon divers other promises and undertakings before 
that time made and entered into by the defendants to and with the 
plaintiffs; that on or about the day last aforesaid the defendants re- 
quested the plaintiffs to accept from them, the defendants, a less 
sum than was then and there actually due the plaintiffs, to wit, to 
accept from the defendant- the sum of sixty cents on each dollar of 
suid indebtedness, in full satisfaction and discharge of the said in- 

debtedness; that the plaintiffs did then and there, as in said 
59 plea alleged, receive and accept the sum of money in said plea 

alleged, to wit, the sum of seven thousand two hundred and 
seventy-five and 5, dollars, being the sum of sixty cents on each 
dollar of the indebtedness aforesaid, and leaving then and there and 
still unpaid the sum of forty cents on each dollar, to wit, the sum of, 
to wit, four thousand eight hundred and fifty and % dollars, on 
said indebtedness, for which sum last aforesaid the plaintiffs bring 
their aforesaid action ; and in consideration of the plaintiffs so agree- 
ing to accept such less sum in satisfaction and discharge as afore- 
said, and as part of the same transaction, the defendants then and 
there stipulated, promised, and agreed to and with the plaintiffs that 
they, the defendants, would not pay voluntarily to any of their, the 
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defendants’, creditors holding claims in excess of one thousand dol- 
| lars to exceed sixty per cent. on the dollar in settlement, provided, 
| however, that the payment of attorneys’ fees and court costs in all 
cases where suits had been theretofore or might thereafter be com- 
menced should not‘be considered as an evasion or violation of said 
agreement; and it was then and there further agreed, in considera- 
tion of the premises, by and between the plaintiffs and the 
60 defendants that if the defendants should pay one or more of 
their, the defendants’, creditors holding claims in excess of 
one thousand dollars more than sixty per centum on the dollar on 
the amounts due such creditor over and above attorneys’ fees and 
court costs as aforesaid, then and in that event the defendants would 
pay the plaintiffs on the indebtedness aforesaid as much on the dol- 
lar as they, the defendants, should pay to any other creditor. 
And the plaintiffs aver that the defendants afterwards, at, to wit, 
_the district aforesaid, on, to wit, the twenty-ninth day of December, 


ae 


A. D. 1888, and at divers other times subsequent thereto and before : 
the commencement of this suit, did voluntarily pay to certain of : 
their, the defendants’, creditors holding claims in excess of one ; 
thousand dollars more than sixty per centum on the dolar in set- 
tlement of their respective claims over and above attorney’s fees and 
court costs, and did then and there pay such creditors at the rate 
of, to wit, one hundred per centum on the,dollar; and this the 
plaintiffs are ready to verify. Wherefore they pray judgment, ete. 

DOOLITTLE & MckKEY, : 


Plaintiffs’ Attorneys. 


6] Unitep STATES OF AMERICA, 
Northern District of Illinois: 


In the Circuit Court of the United States for said District. 


GEORGE C. RICHARDSON et al. )} 
i . 
v. » Assum psit. 
CLEVELAND et al. 


[t is hereby stipulated that the plaintiffs may reply double to the 
third and to the fourth pleas of the defendants Cleaveland and Cum- | 
mings. . 

M. W. FULLER. : 


Chicago, December Ist, 1884. 
(Endorsed :) Filed Dec. 4, 1884. Wm. H. Bradley, cl’k. 


62 Afterwards, to wit, on the seventeenth of December, 1884, 

came Charles W. Woodruff and Washington Libby, by their 
attorney, and filed in said clerk’s office their pleas in said entitled 
cause; which said pleas are in the words and figures following, to 
wit: ; 
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Unitep STATEs OF AMERICA, pee 
Northern District of Illinois, | ~° 


In the Circuit Court of the United States for the Northern District 
of Illinois, to the December Term, A. D. 1884. 


JAMES OQ. CLEAVELAND, CoRNELIUs B. CUMMINGS, ) 
CHARLES W. Wooprurr, and WASHINGTON | 


LIBBEY : 
Assumpsit. 


als ‘ 7 ‘ 
+ ‘ . ° , ' « en. No. 191983. 
Georce C. Ricnwarpsox, CuHaries Y. Swsirna, | ~ 


George K. Guild, Ralph L. Cutter, and Harri- 
son Gardner. 


And the said defendants, Charles W. Woodruff and Washington 
Libbey, impleaded, &c., with James O. Cleaveland and Cornelius B. 
Cummings, by Melville W. Fuller, their attorney, come and defend 

the wrong and injury when, &c., and say that they did not, 
63 together with their codefendants, James O. Cleaveland and 

Cornelius B. Cummings, undertake or promise in manner 
and form as the said plaintiffs have above thereof in the said decia- 
ration complained against them, the said Charles W. Woodruff and 
Washington Libbey, impieaded, &c., and of this they, the said Charles 
W. Woodruff and Washington Libbey, impleaded, &c., put themselves 
on the country, ce. 

By M. W. FULLER, 
Their Attorney 

UniTeD STaTes ‘OF AMERICA, 

Northern District of Illinois, | 


TT 
* ae 


In the Circuit Court of the United States for the Northern District 
of lilinols. 


GeoRGE C. RicHARDSON, CHARLES Y. SMITH, GEORGE 
kK. Guiitp, Ratrpg L. Currer, and Harrison GARD- 


NER 


» Assumpsit. 

Ss. 
JAMES O. CLEAVELAND, CorNELIUS B. CUMMINGS, | 
CHARLES W. Wooprurr, and WasHINGTON LIBBEY. | 


STATE OF ILLINoIs, | .. . 
County of Cook. } " 


64 Charles W. Woodruff, being duly sworn, deposes and says 

that he is one of the defendants in the above-entitled cause, 
and that he verily believes the said defendants have a good defense 
to said suit upon the Inerits to the whole of said plaintiffs’ demand. 


CHAS. W. WOODRUFF. 


Subscribed and sworn to before me this 17th day of December, A. 
D. 1883. 
[NOTARIAL SEAL. | WILLIS SMITH, 
Notary Public. 
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69 UNITED Sratres oF AMERICA, re 
Northern District of Illinois, | 


In the Circuit Court of the United States for the Northern District 
of Illinois, to the December Term, A. LD). 1854. 


JAMES O. CLEAVELAND, CoRNELIUS B. CUMMINGS, | 
Charles W. Woodruff, and Washington Lib- | 


bey ' 
Assumpsit. 


als. j ‘ ’ ‘ Qo 
' ' ' , , Gen. No. 19193. 
GEORGE C. RICHARDSON, CHARLES Y. SMITH, 


George K. Guild, Ralph L. Cutter, and Harri- 
son Gardner. 


And the said defendants, Charles W. Woodruff and Washington 
Libbey, impleaded, &c., with James O. Cleaveland and Cornelius B. 
Cummings, by Melville W. Fuller, their attorney, come and defend 
the wrong and injury, when, etce., and pray judgment of the said 
writ, because they say that the several supposed promises in the said 
plaintiffs’ declaration were not made by the said defendants, im- 
pleaded, &c., with James O. Cleaveland and Cornelius B. Cummings, 
as copartners under the name of Cleaveland, Cummings & Wood- 
ruff, as therein alleged, or otherwise; and the said defendants, im- 
pleaded, &c., deny that they, together with their codefendants, James 

O. Cleaveland and Cornelius B. Cummings, were copartners 
66 under the name of Cleveland, Cummings & Woodruff, as in 
sald declaration is alleged, or otherwise; and this they, the 
said defendants, impleaded, &c., are ready to verify. Wherefore they 
pray judgment of the said writ, and that the same may be quashed. 


UNITED STATES OF AMERICA. ] 
7 . . . . . > SS ° 
Northern District of Illinois, | 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


GrorGE C. RicHaArDsoN, CHARLES Y. Smit, GeorGe K. ) 

Guitp, Ratpn L. Cutrrer, and Harrison GaRD- | 
— - > Assumpsit. 
JAMES QO. CLEAVELAND, CorNELIUS B. CUMMINGS. 
CHARLES W. Wooprurr, and WASHINGTON Lipsey. | 


STATE OF [LLINOIS, | ne 
County of Cook, Se 


Charles W. Woodruff, being duly sworn, deposes and says that he 
is one of the defendants in above-entitled cause and has read the 
foregoing plea and knows the contents thereof, and that the same is 

true in substance and in fact. 
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Subscribed and sworn to before me this 17th day of December, 
A. D. 1884. 
[SEAL.| WILLIS SMITH. 
Notary Public. 


UnItTep STATES OF AMERICA, ee 

, , , : , , gs: 

Northern District of Illinois, | 

In the Circuit Court of the United States for the Northern District 
of [llinois, to the December Term, A. D. 1884. 


JAMES O. CLEAVELAND, CorRNELIUs B. CUMMINGS, ) 
Charles W. Woodruff, and Washington Lib- 


bev 
; Assu mi psit. 


ats. / Gen. No. 19193. 


GeorRGE C. Ricwarpson, CHARLES Y. SITs, 
George K. Guild, Ralph L. Cutter, and Harri- 
son Gardner. ; 


And the said defendants, Charles W. Woodruff and Washington 
Libbey, impleaded, &c., with James O. Cleaveland and Cornelius B. 
Cummings, by Melville W. Fuller, their attorney, come and 
68 defend the wrong and injury, when, &c., and pray judgment 
of the said writ, because they say that after the making of 
the said several supposed promises and undertakings in the said 
declaration mentioned and before the commencement of this suit, at, 
to wit, the district aforesaid, to wit, on the 29th day of December, 
1885, the said plaintiffs, by their certain assignment in writing, 
signed by them under the firm name and style of George C. Rich- 
ardson & Co., and now shown to the court here, the date whereof is 
a certain day and year last aforesaid, did sell, assign, transfer, set 
over, and deliver unto one John J. Knickerbocker, his heirs, execu- 
tors, administrators, and assigns, in consideration of the sum of 
seven thousand two hundred seventy-five dollars and fifteen-hun- 
dredths, lawful money then and there by him paid to said plaintiffs, 
and said several promises and undertakings in the said declaration 
mentioned and each and every of them which they, the said plaintiffs, 
then had or which they, the said plaintiffs, should, might, or could 
have against the said defendants, impleaded, &c., by reason of the 
happening of any matter or thing from the beginning of the world to 
the date last aforesaid, as by the said assignment or writing, 
69 reference being thereunto had, w'll fully appear; and this the 
said defendants, impleaded, ete.. are ready to verify. Where- 
fore they pray judgment if the said plaintiffs ought to have or main- 
tain their aforesaid action against them, «c. 

And, for a further plea in this bebalf, these defendants, Charles 
W. Woodruff and Washington Libbey, impleaded, &c., with James 
QO. Cleaveland and Cornelius B. Cummings, say that the said plain- 
tiffs ought not te have their aforesaid action against them, because 
they say that after the making of the said several supposed prom- 
ises and undertakings in the declaration mentioned and before the 
commencement of said suit, to wit, on the 29th day of December, 
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1883, the said defendants delivered to the said plaintiffs and the 
said plaintiffs accepted of them the sum of seven thousand two 
hundred seventy-five and fifteen-hundredths dollars in full satis- 
faction and discharge of the said several promises and undertakings 
and of all the said sums of money in the said declaration men- 
tioned, and which said sum of, to wit, $7,275)3;ths, was paid as 
aforesaid, they, the said plaintiffs, then and there accepted and re- 

ceived of and from the said defendants in full satisfaction 
70 and discharge of the said several promises and undertakings 

and of all the sums of money in said declaration mentioned : 
and this the defendants impleaded, &c., are ready to verify. Where- 
fore they pray judgment if the said plaintiffs ought to have or 
maintain their aforesaid action thereof against them, €c. 

By M. W. FULLER, 
Alt’y for said Def 'ts. 


(Endorsed :) Filed Dec’r 17, 1884. Wm. H. Bradley, el’k. 


Afterwards, to wit, on the second day of January, 1885, came the 
plaintiffs, by their attorneys, and filed in said clerk’s office their 
demurrer to the pleas of Charles W. Woodruff and Washington 
Libbey in said entitled cause; which said demurrer is in the words 
and figures following, to wit: 


71 Demurrer. 


UNITED STATES OF AMERICA, A ae 
Northern District of Illinois, { ~’ 


In the Cireuit Court of the United States for the Northern District 
of Illinois. 


GEORGE C. RIcHARDSON et al. ) _ Assumpsit. 
ees >Gen. No. 19198. 
JAMES O. CLEVELAND et al. } Term No. 430. 


And the plaintiff, as to the plea in abatement of the defendants, 
Charles W. Woodruff and Washington Libhey, by them above 
pleaded, say that the said plea and the matters therein contained, in 
mauner and form as the same are above pleaded, are not sufficient 
in law to quash the said writ, and that the said plaintiffs are not 
bound in law to answer the same; and this they are ready to verify. 
Wherefore, for want of a sufficient plea in this behalf, the plaintiffs 
pray judgment, and that the said defendants, Woodruff and Libbey, 
may answer further to the said declaration, etc. 

And the plaintiffs state and show to the court here the fol- 
72 lowing causes of demurrer to said plea—that is to say, that— 
First. Said plea does not give the plaintiffs a better writ. 

Second. Said plea concludes with a verification, whereas it should 
conclude to the contrary. 

And also that the said plea is in other respects uncertain, infor- 
mal, and insufficient. 

DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 
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Endorsed: Filed Jan’y 2, 1885. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the fifth day of January, 1885, there was 
filed in said clerk’s office a stipulation in said entitled cause; which 
said stipulation is in the words and figures following, to wit: 


~~ 


13 Stipulation. 


UnItTep STATES OF AMERICA, ms 
Northern District of Illinois, | ~ 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


GEORGE C. RICHARDSON ef al. ) Assu mpsit. 
>Gen. No. 191938. 
James O. CLEVELAND et al. Term No. 430. 


v8. 


It is hereby stipulated and agreed that the replication heretofore 
filed in the above-entitled cause to the pleas of the defendants, James 
O. Cleveland and Cornelius B. Cumming, shall stand and be consid- 
ered as replications to the pleas in this cause of the defendants, 
Charles W. Woodruff and Washington Libbey, it being under- 
stood that said replications shall be considered, with respect to the 
pleas of said Woodruff and Libbey, as so amended that each repli- 
cation shall be a reply to the same plea as in the case of the pleas 
of said Cleveland and Cummings, and that a similiter is also filed to 
the plea of the general issue. 

Jan’y 5, 1885. 

DOOLITTLE & McKEY, 
Plaintiffs’ Attorneys. 
M. W. FULLER, 
Defendants’ Attorney. 


Endorsed: Filed Jan’y 5, 1885. Wm. H. Bradley, clerk. 


74 On the same day, to wit, on the fifth day of January, 1885, 

in the December term of said court, 1884, in the record of 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


GEORGE C. RICHARDSON 
vs. > Assumpsit. 
James O. CLEVELAND et al. } 


Now come the parties, by their attorneys, and by agreement the 
hearing upon the demurrer to the plea in abatement filed herein is 
continued to Wednesday next. 


Afterwards, to wit, on the twelfth day of January, 1885, in the 
December term of said court, 1884, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


>. 
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Order. 
GEORGE C. RICHARDSON ) 
vs. >» Assum psit. 
JAMES O. CLEVELAND et al. 


On motion of the plaintiff, by his attorney, the defendants are 
hereby ruled to rejoin herein in fifteen days. 


Afterwards, to wit, on the 27th day of January, 1885, came the 
defendants, by their attorney, and filed in said clerk’s office their 
demurrer to the 2nd & 3rd replications to 3d & 4th pleas in said en- 
titled cause; which said demurrer is in the words and figures fol- 
lowing, to wit: 


Ciel 


75 Demurrer. 
Unxirep STaTeEs OF America. Northern District of Illinois :. 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


JAMES QO. CLEVELAND et al. ) 
ats. > 
Rictarpson et al. } 


GEORGE UC. 

And the said defendants say that the second and third replications 
of the said plaintiffs to the third and fourth pleas of the said de- 
fendants and the matters therein contained, in manner and form as 
the same are above pleaded and set forth, are not sufficient in law for 
the plaintiffs to have or maintain their aforesaid action against the 
said defendants, and that they, the said plaintiffs, are not bound by 
law to answer the same or any or either of them; and this they are 
ready to verify. Wherefore, by reason of the insufficiencies of the 
aforesaid replications in this behalf, the said defendants pray judg- 
ment if the said plaintiffs ought to have or maintain their aforesaid 

action thereof against them, ete.; and the said defendants 
76 state and show to the court here the following causes of de- 
murrer to the said replications, to wit: 

First. That the second replication to the third and fourth pleas 
are contradictory, in this, that in the introductory portions thereof 
they and each of them state and aver a consideration for the whole 
transaction and in conclusion thereof they and each of them denv 
the former averment by alleging a want of consideration; and the 
said replications upon their face show a satisfaction of of the claim 
sued for. 

Second. That the third replications to the third and fourth pleas 
do not negative any of the averments of the pleas; neither do they 
show any contract or agreement in evasion of the defense set forth 
in said third and fourth pleas; and, further, for that the said repli- 
cations set fourth and allege a contract which is not sufficient in law 
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to sustain this suit, and that said replications are argumentative and 
contradictory. 

And also that said replications are in other respects uncertain, 
informal, insufficient, and defective. 

M. W. FULLER, 
Attorney for Defendant-. 

Endorsed: Filed Jan’y 27, 1885. Wm. H. Bradley, clerk. 

77 On the same day, to wit, on the 27th day of January, 1885 
came the defendants, by their attorney, and filed in said’ 

clerk’s office their rejoinders to lst replication to 2, 3, & 4th pleas 
and 4th replication to 3d & 4th pleas in said-entitled cause; which 
said rejoinders are in the words and figures following, to wit: 


Usitep STaTEs OF AMERICA. } 
Northern District of Illinois, | 
In the Cireuit Court of the United States for the Northern District 
of Illinois. 


JAMES O. CLEAVELAND ef al. 
‘als. > 
GrorRGE C. RicHARDSON et al. } 


And the said defendants, as to the first replication to the second 
plea and the first replication to the third plea and the first replica- 
tion to the fourth plea of the said defendants, and which the said 
plaintiffs have prayed may be enquired of by the country, doth the 
like, ete. 

M. W. FULLER, 


Attorney for Defendants. 


And the said defendants, as to the fourth replication of the said 
plaintiffs to the said third plea of the said defendants, say that 

78 the said plaintiffs ought not, by reason of anything by them 
in that replication alleged, to have or maintain their afore- 

said action thereof against them, because they say that they did not, 
on and prior —, to wit, the 29th day of December, 1883, become in- 
debted to plaintiffs in the sum of $12,125.25 for goods, wares, and 
merchandise by the plaintiffs before then sold and delivered to de- 
fendants, at their request or upon their promise before that time 
entered into, and deny that on or prior to the said 29th day of De- 
cember, 1883, at the district aforesaid, they represented to plaintiffs 
that they were and had been for a long time previous insolvent, or 
that, being indebted to plaintiffs in the sum of $12,125.25, requested 
them to compromise and settle the same at the rate of sixty cents 
on each dollar thereof, or that, in consideration of the plaintiffs’ 
agreeing thereto, stipulated, promised, and agreeed with said plain- 
tiffs that defendants would not pay voluntarily to any of their, the 
defendants’, creditors holding claims in excess of one thousand dol- 
lars to exceed sixty per cent. on the dollar for settlement, except that 


>. 
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the payment of attorneys’ fees and court costs in all cases. where 
suits had been theretofore or might thereafter be commenced should 
not be considered an evasion of said agreement. 
79 And deny that it was further agreed, in consideration of 
the alleged premises, between plaintiffs and defendants that 
if defendants should pay any one or more of their creditors holding 
claims in excess of one thousand dollars more than sixty per cent. 
on the dollar on the amounts due such creditor or creditors over 
and above attorneys’ fees and court costs, and that then and in that 
event the defendants would pay plaintiffs on the alleged indebted- 
ness as much on the dollar as they, the defendants, should pay to 
any other creditor. 

And deny that, in pursuance of said alleged compromise and at 
the request of defendants, as a mode of carrying said alleged agree- 
ment into effect, said plaintiffs assigned said claim to John J. 
Knickerbocker, who was then and there or [and] who still is the 
attorney and agent of the said defendants or as such attorney or 
agent paid the alleged sum of money with the money of the de- 
fendants to said plaintiffs, who took and held such alleged assign- 
ment solely on behalf of and only for the use, benefit, and advantage 
of defendants, and not for his own use or otherwise, as therein 

alleged. 
80 And further deny that they afterwards, at the district afore- 

said, on the 29th day of December, 1883, or at divers other 
times subsequent thereto and before the commencement of this suit, 
voluntarily paid to certain of defendants’ creditors holding claims 
in excess of one thousand dollars more than sixty per cent. on the 
dollar in settlement of their respective claims over and above attor- 
neys’ fees and court costs, or did then and there or at any time pay 
such creditors at the rate of, to wit, one hundred per centum on the 
dollar in manner and in form as in said replication alleged and set 
forth; and of this the said defendants put themselves upon the coun-: 
try, etc. 

And the said defendants, as to the fourth replication of the said 
plaintiffs to the said third plea of the said defendants, by leave of 
court for that purpose first had and obtained, say that the said 
plaintiffs ought not, by reason of anything by them in that replica- 
tion alleged, to have or maintain their aforesaid action thereof 
against the said defendants, because they say that while they were 
indebted to said plaintiffs in the sum of $12,125.25 for goods, wares, 

and merchandise before that time sold and delivered to de- 
8] fendants that [they], being insolvent and unable to pay their 

indebtedness in full, at the district aforesaid, on the said 29th 
day of December, 1885, requested the plaintiffs to compromise and 
settle their said alleged claims at the rate of sixty per cent. on each 
dollar thereof, but deny that, in consideration of plaintiffs agreeing 
so to settle and compromise and as part of the same transaction, 
they stipulated, promised, and agreed to and with plaintiffs that 
they would not pay voluntarily to any of their, the defendants’, 
creditors holding claims in excess of one thousand dollars to exceed 
sixty per cent. on the dollar in settlement, as therein alleged. 


tee. 
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And they deny that it was further agreed, in consideration of the 
premises, by and between plaintiffs and defendants that if defend- 
ants should pay any one or more of their creditors holding claims 
in excess of one thousand dollars more than sixty per cent. on the 
dollar on the amount due such creditors over and above attorneys’ 
fees and court costs as aforesaid, that then and in that event defend- 
ants would pay plaintiffs on the indebtedness aforesaid as large a 
per cent. on the dollar as they, the defendants, should pay to any 

other creditors. 
82 And deny that in pursuance of said alleged agreement and 

in order to carry the same into effect plaintiff- assigned their 
claims’to one John J. Knickerbocker, the attorney and agent of the 
defendants, or that said Knickerbocker paid a sum with the moneys 
of these defendants, but avers that the said sum of money so paid In 
liquidation and satisfaction of the claim of said plaintiffs was so paid 
as in said third plea alleged and not otherwise. 

And defendants deny that they afterwards, at, to wit, the district 
aforesaid, on, to wit, the 29th day of December, 1883, or at divers 
other times subsequent thereto and before the commencement of this 
suit or afterwards, paid certain creditors holding claims in excess of 
one thousand dollars more than sixty per cent. on the dollar in set- 
tlement thereof over and above attorneys’ fees and court costs, or did 
then and there pay such creditors at the rate of one hundred per 
centum on the dollar in manner and form as is in said replication 
alleged; and of this they put themselves upon the country, ete. 

And the said defendant-, as to the fourth replication of the 
83 said plaintiffs to the said fourth plea of the said defendants, 
say that the said plaintiffs ought not, by reason of anything 
by them in that replication alleged, to have or maintain their afore- 
said action thereof against them, because they say that they did 
not, on and prior to the said 29th day of December, 1883, become 
indebted to plaintiffs in the sum of $12,125.25 for goods, wares, and 
merchandise by the plaintiffs before then sold and delivered to de- 
fendants at their request or upon their promise, before that time 
entered into; and deny that on or prior to the said 29th day of De- 
cember, 1883, at the district aforesaid, they represented to plaintiffs 
that they were and had been for a long titne previous insolvent, or 
that, being indebted to plaintiffs in the sum of $12,125.25, — requested 
them to compromise and settle the same at the rate of sixty cents 
on each dollar thereof, or, in consideration of the plaintiffs agreeing 
thereto, stipulated, promised, and agreed with said plaintiffs that 
defendants would not pay voluntarily to any of their, the defend- 
ants’, creditors holding claims in excess of one thousand dollars to 
exceed sixty per cent. on the dollar in settlement, except that the 
payment of attorneys’ fees and court costs in all cases where suits 
had been theretofore or might thereafter be commenced should not 
be considered an evasion of the alleged agreement. 
84 And deny that it was further agreed, in consideration of 
the alleged premises, between plaintiffs and defendants that 
if defendants should pay any one or more of their creditors holding 
claims in excess of one thousand dollars more than sixty per 
o—399 


JAMES O. CLEAVELAND ET AL. VS. 


cent. on the dollar on the amounts due such creditors over and 
above attorneys’ fees and court costs that then and in that event 
the defendants would pay plaintiffs on the alleged indebtedness as 
much on the dollar as they, the defendants, should pay to any other 
creditor. 

And deny that, in pursuance of said alleged compromise and at 
the request of defendants, as a mode of carrying said alleged agree- 
ment into effect, said plaintiffs assigned said claim to John J. 
Knickerbocker, who was then and there or who still is the attorney 
and agent of the said defendants, or as such attorney or agent paid 
the alleged sum of money with the money of the defendants to said 
plaintiffs, who took and held such alleged assignment solely on be- 
half of and only for the use, benefit, and advantage of defendants, 

and not for his own use or otherwise, as therein alleged. 
85 And further deny that they did afterwards, at the district 
aforesaid, on the 29th day of December, 18835, or at divers 
other times subsequent thereto, before the commencement of this 
suit, voluntarily pay to certain of defendants’ creditors holding 
claims in excess of one thousand dollars more than sixty per cent. 
on the dollar in settlement of their respective claims over and 
above attorneys’ fees and court costs, or did then and there or at 
any time pay such creditors at the rate of, to wit, one hundred per 
cent. on the dollar, in manner and form as in said replication al- 
leged and set forth; and of this the said defendatits put themselves 

upon the country, ete. 

And the said defendants, as to the fourth replication of the said 
plaintiffs to the said fourth plea of the said defendants, by leave of 
court for that purpose first had and obtained, say that the said 
plaintiffs ought not, by reason of anything in that replication al- 
leged, to have or maintain their aforesaid action thereof against the 
sald defendants, because they say that while they were indebted to 
plaintiffs in the sum of $12,125.25 for goods, wares, and merchan- 

dise before that time sold and delivered to defendants, that 
SO defendants, being Insolvent and unable to pay their indebted- 

ness, at the district aforesaid, on the said 29th day of Decem- 
ber, ISS5, did request the plaintiffs to compromise and settle their 
alleged claim at the rate of sixty per cent. on each dollar thereof, 
but deny that, on consideration of plaintiffs agreeing so to settle and 
compromise and as part of the same transaction, they stipulated, 
promised, and agreed to and with the plaintiffs that they would not 
pay voluntarily to any of their, the defendants’, creditors holding 
claims in excess of one thousand dollars to exceed sixty per centum 
on the dollar in settlement, as therein alleged. 

And they deny that it was further agreed, in consideration of the 
premises, by and between the plaintiffs and defendants that if de- 
fendants should pay any one or more of their creditors holding 
claims in excess of one thousand dollars more than sixty per centum 
on the dollar on the amount due such creditor or creditors over 
and above attorneys’ fees and court costs, as aforesaid, that then 
and in that event defendants would pay plaintiffs on the indebted- 


- 
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ness aforesaid as large a per cent. on the dollar as they, the defend- 
ants, should pay to any other creditor. 
87 And deny that, in pursuance of said alleged agreement and 
in order to carry the same into effect plaintiffs assigned their 
claims to oue John J. Knickerbocker, the attorney and agent of the 
defendants, or that said Knickerbocker paid said sum with the 
money of these defendants, but aver that the said sum of money so 
paid in liquidation and satisfaction of the claim of said plaintiffs 
was so paid as in said fourth plea alleged and not otherwise. 

And defendants deny that they afterwards, at, to wit, the district 
aforesaid, on, to wit, the 29th dav of December, 1883, or at divers 
other times subsequent thereto and before the commencement of 
this suit or afterwards, paid certain creditors holding claims in ex- 
cess of one thousand dollars more than sixty per centum on the 
dollar in settlement thereof over and above attorneys’ fees and court 
costs, or did then and there pay such creditors at the rate of one 
hundred per centum on the dollar, in manner and form as in said 
replication alleged; and of this they put themselves upon the 
country, etc. 

M. W. FULLER, 


Defendants’ Attorney. 
(Endorsed :) Filed Jan’y 27,1885. Wm. H. Bradley, cl’k. 


88 Afterwards, to wit, on the thirtieth day of March, 1885, 

came the plaintiffs, by their attorneys, and filed in said clerk’s 
office their replication to the plea in abatement in said entitled 
cause ; which said replication is in the words and figures following, 
to wit: 


89 Replication. 


Unitep States OF AMERICA, an, 
- ; , ' - , 88 
Northern District of Illinois, | 


In the Circuit Court of the United States for the District Aforesaid. 


RICHARDSON ef al. ) 
Ri Assumpsit. 


1,193. 


is 


: . 7 1° 
CLEVELAND et al. } 


And the plaintiffs, as to the plea of the defendants, wherein the 
defendants pray judgment of the said writ and that the same may 
be quashed, say that the said writ ought not to be quashed, be- 
cause they say that the said several promises in the plaintiffs’ decla- 
ration mentioned were made by the defendants as copartners under 
the name of Cleveland, Cummings & Woodruff, as in the declara- 
tion alleged. and the plaintiffs aver that the defendants were copart- 
ners under the name of Cleveland, Cumming & Woodruff, as in the 


~ 
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declaration alleged; and this the plaintiffs pray may be inquired of 
by the country, etc. : 
DOOLITTLE & McKEY, 

Plaintiffs’ Attorneys. 


Endorsed: Filed Mar. 30, 1885. Wm. H. Bradley, clerk. 


90 Afterwards, to wit, on the fifth day of October, in the ad- 

journed October term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


GEORGE C. RICHARDSON 
vs. -Assumpsit. 
JAMES O. CLEVELAND et al. 


Now come the parties, by their attorneys, and now comes on to 
be heard the demurrer of the defendants to the second and third 
replications to the third and fourth pleas filed herein, and, after 
hearing the arguments of counsel, the court sustains said demurrer, 
and on motion of the plaintiff, by his attorney, leave is given him 
to amend his said third replication. - 


Afterwards, to wit, on the twenty-third day of November, in the 
adjourned October term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Romanzo Bunn, 
district judge, is the following entry, to wit: 


Order. 


GEORGE C. RICHARDSON ef al. 
vs. - Assumpsit. 
JAMES QO. CLEVELAND ef ald. 


9] Now come the parties, by their respective attorneys, and 

the plaintiffs, by their attorney, suggest to the court the 
death of the defendant, Charles W. Woodruff, and on motion it is 
ordered that this suit proceed against the surviving defendant ;.and 
now, upon issue joined herein, thereupon come a jury of good and 
lawful men, to wit, H. H. Thornton, Joseph Pollak, Joseph H. Aber- 
crom bie, John Sullivan, D. E. Lee, L. Bander, A. W. Beecher, G. W. 
Galliday, A. W. Cochran, Thomas Dennis, Orange Daniels, and \ 
Robert Spafford, who were all duly elected, tried, and sworn well and 
truly to try said issue; and, after hearing the opening statements of 
the counsel, on motion of the plaintiffs, by their attorney, leave is 
given them to withdraw a juror and postpone the case; and there- 
upon it is ordered that a juror be withdrawn, the panel discharged, 
and the trial postponed to a future day. 
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Afterwards, to wit, on the thirteenth day of April, in the ad- 
journed March term of said court, 1886, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge is the following entry, to wit: 


Order. 


GEORGE C. RICHARDSON 
Vs. >» Assum psit. 
JAMES QO. CLEVELAND et -al. J 


Now come tle parties, by their attorneys, and upon issue 

92 joined herein, by agreement of the parties, by their attorneys, 
in open court they waive the intervention of a jury and for 

trial put themselves upon the court; and after hearing a part of the 
evidence, the hour of adjournment having arrived, it is ordered that 
the further trial of this cause be postponed until to morrow morn- 


Ing. 


Afterwards, to wit,on the fourteenth day of April, in the ad- 
journed March term of said court, 1886, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, cireuyt judge, is the following entry, to wit: 


—_ 
Order. ‘ 
GEORGE C. RIeHARDSON et al. 
Us Assumpsit. 
JAMES QO. CLEVELAND et al. ( 

Now come again the parties, by their attorneys, and after hear- 
ing the concluding evidence and the arguments of the respective 
counsel, the court takes the same under advisement. 

On the same day, to wit, on the fourteenth day of April, 1886, 
there were filed in said clerk’s office the special findings of the 
court in said entitled cause; which special findings are in the words 
and figures following, to wit: 

93 Findings of Court. 
In the Circuit Court of the United States, Northern District of 
Illinois. 
GEORGE C. RicHarpDson ef al. 
? Us, 
JAMES O. CLEAVELAND, CorRNELIvs B. CuMMINGs, and WASHINGTON [ 
Lipsey, Surviving Partners of Charles W. Woodruff. } 


This cause having been submitted to the court for trial without 
the intervention of a jury,and the court having heard the evidence, 
doth find from the evidence the following facts: 


». 


James O. Cleaveland, Cornelius B. Cummings, and Washington 
Libbey, three of the defendants, with one William F. Shelley, on the 
thirty-first day of December, 1881, formed a limited copartnership 
under the statute of the State of Illinois in that behalf, under the 

name of “ Cleaveland, Cummings & Shelley,” to do a whole- 
94 sale business in merchandise in Chicago, in which the said 
Washington Libbey was a limited partner, having put in 


$50,000 of capital. 


About the first of May, 1883, that the said Shelley went out of 
the firm and Charles W. Woodruff, the other defend- in this cause, 
came into the firm, which assumed the name of “ Cleaveland, Cum- 
mings & Woodruff,” and continued to do business until as herein- 


after stated. 


JAMES O. CLEAVELAND ET AL. 


I. 


I. 


I 


I. 


VS. 


That said firm of “ Cleaveland, Cummings & Woodruff ” intended, 
as between themselves, to do business as a limited partnership, but 
they did not take the steps required by law to make said firma 


, 
. 


limited partnership under the statute of Illinois in that behalf. 


95 Cummings & Woodruff 


TV. 
That the plaintiffs sold to the firm of Cleaveland, Cummings & 
Woodruff, upon the 28th, 29th, and 30th*of August, 1883,and upon 
the 14th and 15th of September, A. D. 1883, merchandise to the 
amount of $8,064.05, payable by the said firm in sixty days from 
Sept. 15th, and on the 24th of October sold to Cleaveland, 


merchandise 


to 


the 


amount 


of 


$1,291.83, payable in sixty days from November Ist, and also 
that the plaintiffs were the holders of two notes of said Cleaveland, 
Cummings & Woodruff, dated Chicago, September 15, 1883, due in 
four months from the date thereof, payable to the order of the de- 
fendants and endorsed by them, one for $1,847.99 


amounts aggregating $12,120.25. 


_- 


and one for 
$1,421.40, which two notes matured January 15, 1584; said several 


That on the thirtieth day of October, 1883, Washington Libbey 
paid to James O. Cleaveland $1,000 for his interest in the firm of 
Cleaveland, Cummings & Woodruff, and said James O. Cleveland, 
Cornelius B. Cummings, Charles W. Woodruff, and Washington 
Libbey signed and delivered to James OU. Cleaveland an instrument 


in writing as follows, viz: 


“The copartnership heretofore existing between James O. Cleave- 
land, Cornelius B. Cummings, Charles W. Woodruff, and Washing- 


ton Libbey, under the firm name of Cleaveland, Cummings & Wood- 


eens Te 
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ruff, has this day been dissolved by mutual consent, and such 
dissolution to take effect Nov. 1, 1883. All accounts and in- 
96 debtedness due the late firm of Cleaveland, Cummings «& 
Woodruff must be paid to Cummings, Woodruff & Brown, 
successors to Cleaveland, Cummings & Woodruff, by whom all lia- 
bilities of the late firm must be paid and said Cleveland held harm- 
less therefrom. 
Dated Chicago, Illinois, Oct 30, A. D. 1883. 
JAMES O. CLEAVELAND. 
(Signed) C. B. CUMMINGS. 
CHARLES W. WOODRUFF. 
WASHINGTON LIBBEY. 
V1. 

That it was contemplated October 30, 1883, that a new firm would 
be forn.ed, composed of Cornelius B. Cummings, Charles W. Wood- 
ruff, and Swan Brown, as general partners, and Washington Libbey, 
as special partners, but said firm was never formed, but the said 
Cleaveland supposed it was so formed when he sold out his interest 
to the said Libbey. 


VII. 


That the firm of Cleaveland, Cummings & Woodruff stopped busi- 
ness on or before November 14, 1883; that said firm owed for bor- 
rowed money about $179,000, which was unsecured, and for mer- 

chandise about $461,000, and that the assets of said firm were 
97 sufficient to pay the borrowed money in full and not quite 
sixty per cent. on the dollar upon the mercantile debts. The 
said Washington Libbey was reputed to be a man of large wealth. 


VIII. 


On the fourteenth day of November, 1883, all the bills receivable, 
notes, and accounts of Cleaveland, Cummings & Woodruff were sold 
to Columbus R. Cummings for his two notes for $201,110.43, one for 
$110,000, which was delivered to the Union National Bank in full 
payment of borrowed money due by said firm to said bank, the 
other for $91,110.43 was delivered to a member of said firm of Cleave- 
land, Cummings & Woodruff; that Columbus R. Cummings was a 
brother of Cornelius B. Cummings and a director in the Union Na- 
tional Bank, to which he had introduced said firm, and felt in honor 
bound to see that the bank suffered no loss. 


IX. 


That immediately thereafter Cleaveland, Cummings & Woodruff 
sent J. J. Knickerbocker, as their attorney, to New York and pro- 
posed to the mercantile creditors of that firm to pay them sixty 

cents on the dollar of their respective claims; that when ap- 
98 plication to the plaintiffs was made to accept sixty cents on 
the dollar of their claims some had settled at that rate and 
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some had not. The attorney of Cleaveland, Cummings & Woodruff 
explained the situation of the assets of Cleaveland, Cummings & 
Woodruff, saying that the borrowed money was to be paid in full, 
which would not leave enough to pay quite sixty per cent. of the 
remaining indebtedness; that Libbey’s liability as.a member. of the 
firm was spoken of, when said attorney stated to the plaintiffs that 
he had not had opportunity to examine into the question and was 
not in possession of information to know whether Libbey could 
make a successful defense or not, but that it was a question they 
could investigate for themselves; that one of said plaintiffs said to 
said attorney they had sold no goods to the defendants on the strength 
that Libbey was more than a special partner; that no credit had 
been given to the firm on the faith that Libbey sustained any other 
relation to it; that Libbey had lost his special capital, and that they 
had no desire to make him pay more. It does not appear, however, 

from the evidence that the defendants or their attorney com- 
99 municated to the plaintiffs the fact that Libbey had signed 

the instrument in writing referred to in the fifth finding, or 
that he made any statement as to Libbey’s financial ability to pay 
the debts of said firm. 

The plaintiffs at first refused, but about the 29th day of December, 
1885, upon the receipt of the sum of $7,275.15, which was sixty per 
cent. of their entire claim, they, by their agent, Walter M. Smith, 
executed and delivered to the said John J. Knickerbocker, the attor- 
ney for the defendants, at Chicago, an instrument in writing, as 
follows: 


“For and in consideration of the sum — seven thousand two hun- 
dred and seventy-fiveand +\,°5 ($7,275.15) dollars, to us in hand paid by 
John J. Knickerbocker, of Chicago, Ill, the receipt whereof is hereby 
acknowledged and confessed, and [we] have sold, assigned, trans- 
ferred, and delivered, and do hereby'sell, assign, transfer, set over, 
and deliver, to said Knickerbocker, his heirs, executors, administra- 
tors, and assigns, the above and foregoing claim in our favor and 
against the late firm of Cleaveland, Cummings & Woodruff, and all 

other claims and demands which we now have or might or 
100 could have against the said Cleaveland, Cummings and Wood- 

ruff by reason of the happening of any matter or thing from 
the beginning of the world to the day of the date hereof, without 
recourse to us, and authorize and empower said Knickerbocker to 
sue for, collect, settle, compound, and give acquittance therefor as 
fully as we could do in person. ; 

In witness whereof we have hereunto set our hand- and seal- this 
29th day of December, 1883. 

GEORGE C. RICHARDSON & CO., [sKAt. 
Per WALTER M. SMITH. — 


Attached to said instrument are the following: 


“Cuicaaco, Sept. 15, 1883. 
Four months after date we promise to pay to the order of our- 
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selves one thousand three hundred and forty-seven »%,; dollars at 
the Mechanics’ National Bank, N. Y., value received. 

Due Jan’y 18, 1884. . 

$1,347.99. CLEAVELAND, CUMMINGS & WOODRUFF.” 


(Endorsed :) “ Cleaveland, Cummings & Woodruff.” 


“ CuicaGo, Sept. 15, 1883. 
four month- after date we promise to pay to the order of our- 
selves one thousand four hundred and twenty-one dollars and ; 
at the Mechanics’ National Bank, N. Y., value received. 
Due Jan’y 18, 1884. : 
$1,421.41. CLEAVELAND, CUMMINGS & WOODRUFF.” 


(Endorsed :) Cleaveland, Cummings & Woodruff. 


101 “ Mess. Cleaveland, Cummings & Woodruff to George C. 
Richardson & Co., debtor-. 


1883. 
Aug. 28. To mdse., 60 days, Sept. 15................ 333 94 
— 3 © Lnonewonneétel 853 79 
" ’ . ‘eens 156 06 
_— _ ©) Gpewandwennnines 859 35 
. " ie mS Oneless See 4,783 65 
ons. * ' ©. jimanesemeailinl 324 74 
_ . © owdieseimewediils 227 17 
" “ " Mtl dichln hain ae 525. 33 
Oct. 724. “i 7 OO. Zasaden a ee 


9.355 83 


And Charles W. Woodruff, one of tne said defendants, at the 
same time and as part of the same arrangement, delivered to the 
said agent of the plaintiffs an instrument in writing as follows, viz: 


“ John J. Knickerbocker. Jesse Holdom. 


Knickerbocker & Holdom, attorneys-at-law, 164 La Salle St. 
CHICAGO, —— —, 188-. 


In cousideration of a compromise this day made by Messrs. Geo. 
C. Richardson & Co. and Messrs. Jay, Langdon & Co., of New York 
city, of their respective claims against the late firm of Cleaveland, 
Cummings & Woodruff, of Chicago, Ill., the said Cleaveland, Cum- 

mings & Woodruff stipulate and agree not to pay volunta- 
102__—srily to any of their creditors holding claims in excess of one 
. thousand dollars to exceed sixty per cent. on the dollar in 
settlement, Providing, however, that the payment of attorneys’ fees 
and court costs in all cases where suits have been heretofore or may 
hereafter be commenced shall not be considered as an evasion or 
violation of this agreement. 
CLEAVELAND, CUMMINGS & WOODRUFF. 

Dec. 29th, 1883.” 

6—399 
~~ 
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X. 
That in April, 1884, all the mercantile debts of Cleaveland, Cum- 
mings & Woodruff have been settied at sixty cents and released, ex- 
cept about $88,000; that the firm of Vietor & Archelis had not re- 
leased their claim, but had brought a suit by attachment thereon 
against James O. Cleaveland, Cornelius B. Cummings, Charles W. 
Woodruff, and Washington Libbey, which was about to be tried ; 
that the attorney of Cleaveland, Cummings & Woodruff paid to 
Vietor & Achelis sixty cents on the dollar of their claim, who there- 
upon released their said claim ; but at the same time said attorney 
of Cleaveland, Cummings & Woodruff gave his check (which was 
afterwards paid) to the attorneys of Vietor & Achelis for twenty- 
five per cent. on the dollar of said claim, and said attorneys 
103. remitted twenty of said twenty-five per cent. to Vietor «& 
Achelis; thatthis payment to the attorneysof Vietor & Achelis 
was a cover under which Vietor & Achelis were to and did receive 
on their claim more than sixty per cent., and such payment was 
made after Vietor & Achelis had refused to take sixty per cent. by 
agreement between the attorneys of Cleaveland, Cummings & Wood- 
ruff and Vietor & Achelis that Vietor & Achelis should receive 
eighty per cent. 


XI. 


That the amount due on the original claim is $4,850.10, and the 
interest thereon from December 29th, 1883, to April 14th, 1886, is 
$679.35, making $5,529.45 in all. 

Which special findings are hereby signed and sealed this 14th day 
of April, A. D. 1886, and made a part of the record hereof. 

WALTER Q. GRESHAM, [seat.] 
Circuit Judge. 


Endorsed: Filed April 14, 1886. Wm. H. Bradley, cl’k. 


104 Afterwards, to wit, on the twentieth day of April, in the 

adjourned March term of said court, 1886, in the record of 
the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Judgment. 


GEORGE C. RICHARDSON, CHARLES 8S. SMITH, GEORGE ) . 
K. Guild, Ralph L. Cutter, and Harrison Gard- 
ner 

Us. » Assumpsit. 

JAMES QO. CLEVELAND, CoRNELIUs B. CuMMINGs, and 

Washington Libbey, Survivors of Charles W. Wood- 


ruff, Deceased. 


Now come the parties, by their attorneys, and the court, having 


considered and being now fully advised upon the matters heretofore 
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submitted herein, finds the issues for the plaintiffs and assesses their 
dainages at five thousand five hundred and twenty-nine dollars and 
forty-five cents. 

And thereupon the defendants, by their attorneys, move the court 
for a new trial herein, and the court, being fully advised upon said 
motion, overrules the same and awards judgment; to which ruling 
of the court the defendants, by their attorneys, now except. 

It is thereupon considered and adjudged by the court that said 
plaintiffs do have and recover of said defendants, James O. Clave- 

land, Cornelius B. Cummings, and Washington Libbey, 
105 = survivors of Charles W. Woodruff, the said sum of five thou- 

sand five hundred and twenty-nine dollars and forty-five 
cents, their damages so as aforesaid assessed, together with their 
costs in this behalf expended, amounting to one hundred and forty- 
seven dollars and eighty cents, and that they have execution there- 
for. 

And on motion of the defendants, by their attorney, the court 
fixes the amount of the bond given for writ of error at seven thou- 
sand dollars, which, when approved and filed, shall operate as a super- 
sedeus. 


On the hearing of said cause the following exceptions were taken 
and were allowed by the court and made of record; which said ex- 
ceptions are in the words and figures following, to wit: 


106 Bill of Exceptions. 


In the Cireuit Court of the United States, Northern District of 
Illinois 


GeorGeE C. RIcHARDSON et al. | 

Us. 
James O. CLevetanp, Cornetivs B. Cummines and Wasnte- { 
ToN Lipsey, Surviving Partners of Charles W. Woodruff. 


Be it remembered that the above-entitled cause came on for trial 
on the 13th day of April, A. D. 1883, before the judge of said cir- 
cult court, a trial by jury having been duly waived therein by con- 
sent in open court, and was continued unto and including the 14th 
day of said month of April 

And the plaintiff adduced evidence tending to maintain and 
prove the issues on their part and the defendants adduced evidence 
tending to maintain and prove the issues on their part. To the in- 
troduction of the written paper set forth in the Sth special finding, 
dated October 30, 1883, the defendants, when the same tas offered 

in evidence, objected upon the ground that the same was in- 
107 competent and irrelevant; but the court overruled the objec- 

tion and admitted the paper in evidence, and the defendants 
then and there, by their counsel, duly excepted. 

The plaintiffs also offered in evidence, to maintain and prove the 
issues on their part, the paper signed Cleveland, Cumming & Wood- 
ruff and dated December 29th, 1883, and set forth at the close of 


+ 
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judgment upon said findings in favor of the plaintiffs for $5,529.4 
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the 9th special finding; to the introduction of which paper in evi- 
dence the defendants objected upon the grounds of variance and in- 
competency; but the court overruled the objection and admitted 
the paper in evidence and the defendants, by their counsel, then 
and there duly excepted. 

Evidence was introduced touching the matters named in the 10th 
special finding, and the defendants adduced evidence tending to 
show that no payment was made to either of the mercantile credit- 
ors by preference or with a view to discriminate between one of said 
creditors and another. The defendants objected to the evidence 
tending to show that Vietor and Achelis were paid more than sixty 
per cent., upon the ground that such payment, if made as claimed 

by plaintiffs, was not voluntarily made; but the court over- 
108 ruled the objection and held that under the contract of De- 

cember 29th, 1883, signed “Cleveland, Cummings & Wood- 
ruff,” any payment over sixty per. cent was made voluntarily unless 
such claim had gone to judgment; to which ruling by the court 
the defendants, by their counsel, duly excepted. 

It appears from the evidence that the borrowed money was paid 
in full during November, 1883, and that each of the mercantile 
creditors received sixtv cents on the dollar of their claims, from 
Cleveland, Cummings & Woodruff. | 

Upon the conclusion of the evidence the court found the issues 
for the plaintiffs and the special findings in the record contained, 
and the defendants, by their counsel, moved to set aside said find- 
ings and for a new trial in the words and figures following, to wit: 


In United States Circuit Court, Northern District of Illinois. 


Gro. C. RICHARDSON «& veel | 
VS, 


C. B. CumMines & als. ) 


And the defendants come and move that the findings and 

109 assessment of damages herein be set aside and a new trial 
granted forthe following reasons, to wit: That the court erred 

in the admission of incompetent and improper evidence on the part 
of. the plaintiffs and in overruling defendants’ objection thereto: 
that the court erred in excluding proper and competent evidence 
offered in behalf of the defendants and in sustaining plaintiffs’ ob- 


jection thereto; that the court erred in finding the issues for the 


plaintiffs, such findings being against the law and the evidence and 
the weight of evidence; that the court erred in its special findings 
and each of them; that the issues should have been found for the 
defendants and not for the plaintiffs, and for other reasons. 

By M. W. FULLER, 


Their Attorney. 


Endorsed: Filed Apr. 14, 1886. Wm. H. Bradley, clerk. 


But the court overruled said motion for a new tral and entere = 


{ 
| 
i 
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To which decisions and ruling of the court in overruling 

110 said motion for a new trial and in entering said judgment 

upon the findings, and in making said special findings and 

each of them the defendants, by their connsel, tnen and there duly 
excepted. 

And forasmuch as the matters and things aforesaid would not 
otherwise appear the foregoing bill of exceptions is signed and 
sealed and made a part of the record of said cause this 14th day of 
April, A. D. 1886. 

WALTER Q. GRESHAM. [sez] 

Endorsed: Filed Apr. 20, 1886. Wm. H. Bradley, clerk. 


111 Afterwards, to wit, on the twenty-second day of April, 1886, 
there was filed in said clerk’s office a bond in said entitled 
cause; which said bond is in the words and figures following, to wit: 


: Bond. 


K now all men by these presents that we, Columbus R. Cummings 
and O. 8S. Gaither and Geo. A. Ives, of the county of Cook and State 
of Illinois, are held and firmly bound unto Geo. C. Richardson, 
Chas. 8S. Smith, Geo. kK. Guild, Ralph L. Cutter, and Harrison Gard- 
ner in the penal sum of seven thousand ($7,000) dollars, lawful 
money of the United States; for the payment of which, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly, severally, and firmly, by these presents. 

Witness our hands and seals this 21st day of April, A. D. 1886. 

The condition of the above obligation is such that whereas the 
said Geo. C. Richardson, Chas. S. Smith, Geo. K. Guild, Ralph L. 
Cutter, and Harrison Gardner did, on the 20th day of April, A. D. 
1886, in the circuit court of the United States in and for the 
northern district of Illinois, and of the March term thereof, A. D. 
1886, recover a judgment against James O. Cleaveland, Cornelius B. 
Cummings, and Washington Libbey, surviving partners of the firm 
of Cleaveland, Cummings & Woodruff, for the sum of five thousand 
five hundred and twenty-nine dollars and forty-five cents, besides 

costs of suit; | 
112 And whereas the said James O. Cleaveland, Cornelius B. 
Cummings, and Washington Libbey have prosecuted a writ 
of error tothe Supreme Court of the United States to reverse the 
said judgment: 

Now, therefore, if the said James O. Cleaveland, Cornelius B. 
Cummings, and Washington Libbey shall duly prosecute their said 
writ of error with effect and moreover pay the amount of the judg- 
ment, costs, interest, and damages rendered and to be rendered 
against them in case the said judgment shall be affirmed in said 
Supreme Court, then the above obligation to be void; otherwise to 
remain in full force and virtue. 

COLUMBUS R. CUMMINGS. [seat. 

O. L. GAITHER. SEAL 

GEO. A. IVES. | SEAL. 
Approved April 22, 1886 
W. Q. GRESHAM. 
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Endorsed: Filed Apr. 22,1886. Wm. H. Bradley, clerk. 


113 NORTHERN District or ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the above 
and foregoing to be a true and correct transcript of the record of all 
the proceedings had in said court in the cause wherein George C. 
Richardson, Charles S. Smith, George K. Guild, Ralph L. Cutter, 
and Harrison Gardner are the plaintiffs and James O. Cleaveland, 
Cornelius B. Cummings, and Washington Libbey, survivors of 
Charles W. Woodruff, deceased, are the defendants, as the same 
appear from the records and files of said court now remaining in my 
custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
: ee the seal of said court, at my office, in Chi- 
Seal of Circuit Court 3 ; 

yaa ee cago, in said district, this tenth day of June, 
U.S., Northern Dist. 1S , 


Llinois, 1559, WM. H. BRADLEY, Clerk. 


114 UNITED STATES OF AMERICA, in 
. ‘ ° a ° ° » Be 
Northern Instrict of Illinois, | 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting : 
Because in the record and proceedings, as also in the rendition of 

a judgment in a plea which is before you in said cireuit court, between 

George 8. Richardson, Charles 8. Smith, George K: Guild, Ralph L. 

Cutter, and Harrison Gardner, plaintiffs, and James O. Cleaveland, 

Cornelius Bb. Cummings, and Washington Libby, defendants, in an 

action of assumpsit, a manifest error hath happened, to the great 

damage of the said James O. Cleaveland, Cornelius B. Cummings, 
and Washington Libby, as by theircomplaint appears, and it being 
fit that the error, if any there has been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, you are hereby commanded, if judgment be given therein, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 

October, A. D. 1886, in the Supreme Court to be then and there 

held, that, the record and proceedings aforesaid being inspected, the 

said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of the 

United States should be done. . 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States, this 21st day of 

April, in the year of our Lord one thou- 

sand eight hundred and eighty-six. and of 

the Independence of the United States the 


Seal of Cireuit Court 
U.S., Northern Dist. 
Illinois, 1895. 

110th year. 

WM. H. BRADLEY. 

Clerk of tne United States Circuit Court, Nor. Dist. of Ills. 


Oy eit 
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[Endorsed :] Supreme Court of the United States. James O. 
Cleaveland, Cornelius B. Cummings, and Washington Libby, plain- 
tiffs in error, vs. George 8S. Richardson, Charles 5. Smith, George K. 
Guild, Ralph L. Cutter, and Harrison Gardner, defendants in error. 
Writ of error. Copy deposited for the defendant in error in the 
clerk’s office U.S., northern district of Illinois. 
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Northern District of Illinois, | ~ 


To George 8. Richardson, Charles 8. Smith, George K. Guild, Ralph 

L. Cutter, and Harrison Gardner, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October, A. D. 1886, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the northern district of Illinois, wherein James O. Cleaveland, Cor- 
nelius B. Cummings, and Washington Libby are plaintiffs in error 
and George 8. Richardson, Charles 8. Smith, George K. Guild, Ralph 
L.. Cutter, and Harrison Gardner are defendants in error, to show 
cause, If any there be, why the judgment in said writ of error men- 
tioned should not be corrected and speedy justice should not be done 
to the parties in that behalf 

Witness the Hon. Walter Q. Gresham this 221d day of April, in 
the year of our Lord one thousand eight hundred and eighty-six. 

WALTER Q. GRESHAM. 

Service of above citation is accepted this 22nd day of April, A. D. 
LSS6. 

DOOLITTLE & McKEY, 
Attorneys for Def'ts in Error. 

| Endorsed:] 19193. Supreme Court of the United States. James 
O. Cleaveland et al., pl’ffs in error, vs. Geo. C. Richardson et al., def’ts 
in error. Citation to October term, A. D. 1886. 


116 In the United States Cireuit Court for the Northern District 
of Illinois. 


GeorGe C. RicwHarpsox, CHARLES 8S. SMITH, 
George K. Guild, Ralph L. Cutter, and Harri- 
son Gardner, Copartners, «c., 

Us. 

JAMES O. CLEAVELAND, CorNeELIus B. CuMMINGS, 

Charles W. Woodruff, and Washington Libby. 


Gen. No. 191938. 


It is hereby stipulated and agreed by and between the parties 
hereto that the above cause may be heard and decided by the court 
without the intervention of a jury, the right toa trial by jury herein 
being hereby expressly waived by the respective parties. 

April 13th, 1886. 

DOOLITTLE & McKEY, 
PU fis’ Att’ ys. 
M. W. FULLER, 
Defendants’ Atiorney. 
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nels Ltrs, and Washington Libby, plain- 


harlesS. Smith, George k. 


Richardson, Chat 
id Harrison Gardner. Filed October 5. 


IN THE 


SUPREME COURT # UNITED STATES. 


Octoser Term, A. D. 1889. 


TAMES ©. CLEAVELAND, CORNELIUS B 
CUMMINGS ann WASHINGTON LIBBY, 
Plaintiffs in Error, |] Error to Ciroult Courtot 


vs the United States for 


the Northern District 


GEORGE S. RICHARDSON, CHARLES S&S 
SMITH, GEORGE R. GUILD, RALPH L. f Iiinors, 
(CUTTER anp HARRISON GARDNER, 


Defendants in Ervrov 
Brief and Argument for Plaintiffs in Error. 


STATEMENT 

[his isa writ of error to the Circuit Court of the 
United States for the Northern District of Illinois. The 
case, which was a suit in assumpsit, was tried below by 
the court, a jury having been waived by agreement of the 
parties. (Record, p. 47.) The court gave judgment for 
defendants in error. 

The facts, as they appear from the findings of. the 
court, are as follows: 

James O. Cleaveland, Cornelius B. Cummings and 
William F. Shelley, onthe 31st of December, 1881, formed 


a limited copartnership for the transaction of a wholesale 


mercantile business in Chicago. The name of the firm 


was “ Cleaveland, Cummings & Shelley.”’ Of this firm 


Washington Libbey was a limited partnér. In May, 
1882, Shelley retired from the firm and Charles W. Wood- 
ruff took his place. The name of the firm then became 


“ Cleaveland, Cummings & Woodruff.” It was the inten- 
tion of the parties to continue the business as a limited 
partnership, but, as the court finds, the steps required by 
the statute of Illinois to effect that purpose were not prop- 
erly taken. (Record, fp 35 ) 

During the months of August and September, 1883, 
Richardson, Smith & Co., the defendants in error, sold 
to Cleaveland, Cummings & Woodruff, merchandise 
amounting in value to $9,355.86. At thesametime they 
held two promissory notes executed by the latter firm rep- 
resenting an indebtedness amounting to $2,769.39, mak- 
ing the aggregate of their claim against the plaintiffs in 
error, $12,125.25. (Record, p. 38.) 

In October, 1883, Libbey paid to Jas. O. Cleaveland 
$1,000, for his interest in the firm, and at the same time 
there was delivered to Cleaveland the following papel 
(Recor da, p. 35): 

The copartnership heretofore existing between James ©. Cleaveland, 
Cornelius B. Cummings, Charles W. Woodruff and Washington Libbey, under 
the firm name of Cleaveland, Cummings & Woodruff, has this day been dis 
solved by mutual consent, and such dissolution to take effect November 1, 1883. 


All accounts and indebtedne ss due the late irm of Cleaveland, Cummir vs \ 


Woodruff, must be paid to Cummings, Woodruff & Brown, successors 


Cleaveland, Cummings & Woodruff, by whom all liabilities of the late firm 
must be paid, and said Cleaveland held harmless therefrom 
a 
lated ¢ hic ago, Illinois. (ct ber 30, A oT 1553. 
(Signed) JAMES ©. CLEAVELAND 


(. B. CUMMINGS. 
CHARLES W. Woopru Fi 
WASHINGTON LIBBEY. 


At the time of the signing of this paper it was the 


intention of the parties that the firm of Cummings, Wood- 
ruff & Brown should be formed, with Libbey as a special 
partner; but the plan fell through, although Cleaveland 
supposed that it had been formed when he sold out his in- 
terest. (Xecord, fp. 39.) 


On November 14, 1883, the firm of Cleaveland, Cum- 


mings and Woodruff suspended, with liabilities amounting 
to $640,000, of which about $179,000 was owing for 
money that had been borrowed, and was unsecured; and 
about $461,000 for merchandise. The assets were suffi- 
cient to pay the borrowed money in full, and not quite 
60% percent. upon the merchandise debts 

The larger part of the borrowed money had been 
obtained from the Union National Bank of Chicago. 
One of the directors of this bank was Columbus R. Cum- 
mings, who was also a brother of the Cummings of the 
firm of Cleaveland, Cummings and Woodruff. Columbus 
R. Cummings had introduced the firm at the bank, and 
felt in honor bound to s that the bank sutfered no loss. 
So on theday of the suspension of the firm he bought 
all of its bills receivable, notes and accounts, and gave in 
payment two promissory notes, one for $110,000, which 
was delivered to the bank in payment of the money bor- 
rowed from it; and one for $91,110.43, which was 
delivered to the firm of Cleaveland, Cummings & Wood- 
ruff. (Hecord, p. 39.) 

Shortly afterward Cleaveland, Cummings & Wood 
ruff sent |. J. Knickerbocker, as their attorney, to New 
York to interview their creditors He proposed to them 
to pay sixty cents on the dollar of their claims. At the 
time the application was made to defendants in error to 
settle on that basis, some of the other creditors had already 


settled at that rate. and some had not The court finds 


4 


that Knickerbocker explained to defendants in error that 
it was intended to pay the borrowed money in full, and 
that the remaining assets would not be sufficient to pay 
quite sixty per cent. of the remaining indebtedness ; that 
at this interview between Knickerbocker and the defend- 
ants in error, the question of Libbey’s liability as a member 
of the firm was spoken of, and that Knickerbocker stated 
that he had not had an opportunity to examine into that 
matter,and was not sufficiently informed to say whether 
Libbey could make a successful defense or not; but that 
was a question that they could investigate for themselves. 
On the same occasion one of the firm remarked to the at- 
torney that they had sold no goods to the plaintiffs in 
error on the strength that Libbey was more than a special 
partner, and that they had given the firm no credit on the 
faith that Libbey held any relation to it other than that 
of a special partner ; that Libbey had lost his special cap- 
ital, and that they had no desire to make him pay more. 
The court finds that it does not appear from the evidence 
that Knickerbocker communicated to them the fact that 
Libbey had signed the paper quoted above, or that he 
made any statement as to Libbey’s financial ability to pay 
the debts of the firm. (Record, pp. 39, go.) 

he defendants in error at first refused to accept the 
offer of sixty cents on the dollar, but on the 29th day of 
December, 1883, upon the receipt of the sum of $7,275. 1s, 
which was sixty percent. of their claim,they agreed to make 
the settlement, and executed and delivered to Knicker- 


bocker the following instrument (Record, p. 4o): 


For and in consideration of the sum of seven thousand two hundred and 
seventy-five and 1§ /100 ($7,275.15) dollars, to us in hand paid by John J. 
Knickerbocker, of Chicago, Ill, the receipt whereof is hereby acknowledged 


and confessed, and (we) have sold, assigned, transferred and delivered, and do 


hereby sell, assign, transfer, set over, and deliver to said Knickerbocker, his 


heirs, executors administrators and assigns, the above and foregoing cjaim in 
our favor and against the late firm of Cleaveland, Cummings & Woodruff, and 
all other claims and demands which we now have or might or could have 
against the said Cleaveland, Cummings & Woodruff by reason of the happening 
of any matter or thing from the beginning of the world to the day of the date 
hereof, without recourse to us, and authorize and empower said Knickerbocker 
to sue for, collect, settle, « omy ound and ive acquittance therefor as fully as we 
could do in person. 

In witness whereof we have hereunto set our hand and seal this 29th day 
of December, 1883. 
Greorce C. RicHarpson & Co [Seal. ] 
Per WaLTeR M. SmiItTH [Seal. ] 


Attached to this instrument were the two promissory 
notes referred to above (which did not mature until the 
following month), together with a statement of their ac- 
count against the defunct firm. (Xecord, p. g1.) 

At the same time, Woodruff, one of the members of 
the firm, delivered to the defendants in error the following 


paper (Xecord, p. 47) 


IOHN J. KNICKERBOCKER JESSE HOLDOM 
KNICKERBOCKER & HOLDOM, Attorneys at Law. 
164 LaSalle St 
(HICAGO, ——, 158 

In consideration of a compromise this day made by Messrs. Geo. C. Rich 
ardson & Co. and Messrs. Jay, Langdon & Co., of New York City, of their 
respective claims against the late firm of Cleaveland, Cummings and Woodruff, 
of Chicago, IIL, the said Cleaveland, Cummings & Woodruff stipulate and 
agree not to pay voluntarily to any of their creditors holding claims in excess 
of one thousand dollars to exceed sixty per cent. on the dollar in settlement. 
Providing, however, that the payment of attorneys’ fees and court costs in 
all cases where suits have been heretofore or may hereafter be commenced shall 
not be considered as an evasion or violation of this agreement. 

CLEAVELAND, CUMMINGS & WOODRUFI 
Dec. 20th, 1882 
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In April, 1884, all the merchandise debts of the firm 
had been settled and released, at the rate of sixty cents on 
the dollar, except about $88,000. One of the creditors 
that had not released, was the firm of Vietor & 


Achelis (whose claim amounted to about $12,000). 


f) 


They had refused a settlement on that basis, and had 
brought an attachment suit against plaintiffs in error, 
which was about to be tried. Before the trial, however, 
the attorney of Cleaveland, Cummings & Woodruff paid 
Vietor & Achelis sixty cents on the dollar of their claim, 
and the latter thereupon released, but at the same time he 
gave his check to the attorneys of Vietor & Achelis for 
twenty-five per cent. of their claim. The attorneys re- 
mitted twenty of the twenty-five per cent. to Vietor & 
Achelis. The court finds that the payment to the attor- 
ney of Vietor & Achelis was a cover, under which they 
were to receive more than sixty per cent. on their claim, 
and that it was made by agreement that they should 
receive eighty per cent. (Record, p. 42.) 

On these findings the court rendered judgment 
for the defendants in error for the balance due on their 
original claim. 

It is to review certain questions of law, upon which 
the judgment was based, that the writ of error was taken 


to this court. 


ASSIGNMENT OF 


ERRORS 


1. The court erred in admitting in evidence the 
written paper set forth in the 5th finding, and dated Oc- 
tober 30th, 1883 

2. The court erred in admitting in evidence the 
paper signed Cleaveland, Cummings and Woodruff, dated 
December 29, 1883, and set forth at the end of the oth 
finding 

3. The court erred in finding the payment to Vietor 
& Achelis, as set forth in the 1oth finding, to have been 
a voluntary payment 

4. The court erred in rendering judgment for the full 
balance of the claim of plaintiffs 

5. The court erred in finding the issues for the plaint- 


iffs, and in not finding the issues for the defendant 


ARGUMENT 


It is contended, on the part of the plaintiffs in error, 
that the assignment set forth in the oth finding was valid 
and is still subsisting 

It will doubtless be contended, on the part of the de- 
fendants in error, that the assignment by them of the whole 
of their claim against the defunct firm was without consider- 
ation, and therefore cannot be availed of as a defense to a 
suit torecover the balance. This point was set up in their 
second replications (Aecord, pp. 18, 21) to the third and 
fourth pleas ; to which replications a demurrer was filed 


(Record, p. 30), which was sustained by the court (Record, 


p. 36). To the order of the court sustaining the demurrer, 
no exception was taken nor any appeal; and, under the 
pieadings, therefore, as they now stand, that question has 
been adjudicated, and is not in the case. But, even if it 
could properly be urged in this court, it would be sufficient 
to say, in reply, that the instrument relied on here is under 
seal. And it is well settled that the acceptance of a 
smaller sum in payment of a larger, when evidenced by a 
instrument wuder seal, may always be pleaded in bar of a 
suit to recover the balance 
Kingsley v. Kingsley, 20 Ill. 205. 

The rule, as stated in Co. Litt. 212 b, is that: “ If the 
“ obligee or feoffee do at the day receive part, and thereof 
‘make an acquittance uuder fis seal in full satisfaction of 
“ the whole, it is sufficient by reason the deed amounteth to 
“an acquittance of the whole.” 

This rule has never been departed from. 

Potter v. Green, 6 Allen, 526. 

Even where the instrument is not under seal, the ob- 
jection that it is not good for want of a consideration, is 
purely a technical one, and one that is now but little 
favored. And for this reason courts have always held 
that the slightest new or different consideration will take 
the case out of the rule. And the payment of a debt 
before it is due has frequently been held to be a sufficient 
new consideration. Indeed, no rule of law is better 
settled than that the payment of a less sum and its ac- 
ceptance in full discharge, when it is not yet due, is a 
good discharge of the whole. 

2 Parsons on Contracts, 619. 
Brooks v. White, 2 Met. 283. 
Goodnow v. Smith, 18 Pick. 414. 
Stbree v. Tripp, 14 M. & M. 23. 


Y 


In the case at bar it will be noticed that in addition 
to the consideration imported by the seal, there is the 
further consideration that part of the debt assigned was 
not due at the date of the assignment asis shown by the 
original evidences of debt attached to it (Aecord, p. 47); 
and the payment of a part of the indebtedness repre- 
sented by the promissory notes, before they became due, 
was a benefit to the creditor, and affords a sufficient new 
consideration to support the assignment and to make it 
valid. This rule is so well settled by abundant authori- 


ties that there is no occasion further to elaborate it. 


But it is anticipated that counsel for defendants in 
error will not seriously attack the obligation of the instru- 
ment, or its validity as asubsisting contract, on the ground 


of a want of consideration. 


[It was contended below by counsel and it is presumed 


will be contended here: 


1. That the assignment is voidable because of an 
alleged misrepresentation by Knickerbocker in his inter- 
view with defendants in error. 

2. That plaintiffs in error have broken their alleged 
agreement not to pay voluntarily to any creditor more 


than sixty per cent. 


I] 


The first of these two points will, upon examination, 
appear to be scarcely worthy of consideration, and it is 
adverted to only in the anticipation that counsel for defend- 
ants in error will endeavor to attach some importance 
to it. 
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did fully. He told them that he did not know whether 
Libbey could make a successful defense or not, but that 
they must investigate that question for themselves. And 
the presumption is that they did investigate, for they did 
not sign the instrument until nearly a month and a half after 
this interview. They had plenty of time to consider and 
investigate the whole matter, and to take advice upon 
the subject. At any rate, if they intended to make any 
point on Libbey’s liability, or to make the assignment only 
on condition that he was not liable, it was their duty, having 
been put in possession of the doubt, to have made it then. 
They cannot come in afterwards and raise the point, when 
they were distinctly and in terms put on guard about it 
and told to investigate it if they desired to do so. 

But the whole question is disposed of by the finding 
of the court (Record, p. go), that they told Knickerbocker 
at that interview: 

That they had sold no goods to the defendants on the strength that 
Libbey was more than a special partner ; that no credit had been given to the 


firm on the faith that Libbey sustained any other relation to it; that Libbey 


had lost his special capital, and ¢hat they had no desire to make him pay more. 

After such a statement as this, to say that Knicker- 
bocker or the plaintiffs in error were guilty of any fraudu- 
lent concealment is simply absurd. The claimants them- 
selves thought that Libbey was a special partner, and had 
conducted business with, and extended credit to, the firm 


only on that basis. 
[1T. 


But the court, in the finding quoted above, also found 
as follows : 


It does not appear, however, from the evidence, that the defendants or 
their attorney communicated to the plaintifls the fact that Libbey had signed 
the instrument in writing referred to in the fifth finding, or that he made any 
statement as to Libbey’s financial ability to pay the debts of said firm. 
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“ confer upon them any right to fix the old debts upon the 
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Both of these points may be disposed of in avery few 
words. 

The 6th finding (Record, p. 39) recites that it was 
the intention, at the time the paper referred to was signed, 
to form a new partnership— Cummings, Woodruff & 
Brown — of which Libbey was to be a special partner; 
but that it was never formed. And the paper referred to 
in the fifth finding, signed in contemplation of there being 
a new firm, mergly provides that the liabilities of the old 
firm should be assumed — not individually by the signato- 
ries to the paper — but by the new firm. But the paper 
has not now, nor did it have at the time of the assignment 
made by defendants in error, the slightest force, for the 
simple reason that the new firm, upon which the liabilities 
of the old were to be put, was never formed. 

The attempt, therefore, to attribute to that paper the 
working of any change in Libbey’s liability must 
fail. Even if the paper had become operative, by the 
formation of the new firm, it would simply have put the 
liabilities of the old firm upon the new, of which Libbey 
was to be a special partner with a limited liability. 

Moreover, even if the paper had become operative, it 
could not be taken advantage of by these creditors. It 
could only be enforced by the old firm. For it is a rule 
well settled that an incoming partner is not liable for debts 
incurred by the firm prior to his admission. He may un- 
doubtedly make himself liable, “ but,” as said in Lindley 


on Partnership, p. 208, “ it must be borne in mind, that, 


“even if an incoming partner agrees with his copartners 


“that the debts of the old shall be taken by the new firm, 
“ this, although valid and binding between the partners, is, 


‘as regards strangers, res inter altos acta, and does not 
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‘new partner. In order to render an incoming. partner 
‘ liable to the creditors of the old firm, there must be some 
“ agreement, expressed or tacit, to that effect, entered into 
“ between him and the creditors, and founded on some suf- 
‘ ficient consideration.” 

The court finds that Cleaveland thought that the new 
firm had been formed, and as to him the paper referred 
to may have some force, but as to these claimants, or any 
other creditors, notthe slightest. Indeed, evenif Libbey, 
by signing the paper, had expressly agreed that he would 
individually become ‘liable for the debts of the old firm, 
such an agreement would not avail creditors. It could 
only be enforced by the old firm. As _ to creditors, it 
would be res inter alios acta. 

Serviss v. McDonnell, 107 N. Y. 260. 

As to the finding that it does not appear that Knick- 
erbocker made any statement at the interview as to 
Libbey’s financial ability to pay the debts of the firm, it 
may be said that the finding of the court is not that 
Libbey was a man of large wealth, but only that he was 
reputed to be. 

They asked no question of Knickerbocker on that 
point. If they had, he would, undoubtedly, have given 
them such information as he had. Nor did they, during 
the month and a half that intervened between the inter- 
view and the settlement, make any inquiry of Libbey. 
If they had they would, doubtless, have been fully 
informed as to his. financial standing. Knickerbocker did 
not think to make any statement; nor did* they think 
either at the interview or afterwards to make any inquiry, 
because they all, including Libbey, thought that the 
latter was a special partner. The whole question of his 
liability depended upon his relation to the firm. They 
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had, as they themselves confessed, dealt with the firm on 
the supposition that he was a special partner. They 
thought that was his status, and they told Knickerbocker 
that they had no desire to hold him as a general partner. 
Clearly then, the omission of Knickerbocker or plaintiffs 
in error, when all parties thought that Libbey was a 
special partner, to volunteer the statement that he was a 
man of large wealth, if this be so, was neither misrepre- 
sentation nor concealment. If he had been a special 
partner, as all thought he was, the amount of his wealth 
was immaterial to any point under discussion at that 
interview. 

In Graham v. Meyer, 99 N. Y., 611, it was held that 
a compromise made by a debtor may not be assailed on 
the ground that he failed to make disclosures as to his 
financial condition. When he is not questioned in regard 
thereto, and does nothing to mislead, he is not bound to 
maKe any such disclosure. The court say: 


But the defendant was not bound to make any disclosure of his financial 
condition. He was not asked to make any. He made no misrepresentations, 
and did nothing to mislead Graham, or prevent him from inquiring, or to throw 
him off his guard. ‘They negotiated at arm’s length. The defendant was in no 
trust or confidential relation with him. It is true that he had made an assign 
ment, and had thereby created a trust for Graham’s benefit. But he was not 
the trustee. He bore the simple relation to him of debtor, and he had the 
right to make the best compromise with him he could, using no fraud or cul 
pable artifice to accomplish the result Each party to such a compromise has 
the right to the advantage which his superior skill, foresight and knowledge 
may give him. The business of the world can be conducted on no other basis. 
If either party desires information from the other he must ask for it, and then 


he must not be misled or decerved by ansivers given. 

This rule is nothing more nor less than an exact 
statement of the rule of action by which men are guided 
in negotiating a compromise. They should answer no 
inquiry by a falsehood, and yet, it is not in human nature 


to volunteer information that would lead to an increase in 
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the terms of settlement. Andcreditors would not expect 
them to do so. Perhaps, however, as a rule of law itis 
too strongly put. But, however that may be, it would 
seem to be a plain proposition, when all parties were in 
doubt as to Libbey’s liability as a general partner—and 
the finding is a little stronger than that, for it means that 
they thought he was a special partner—that Knicker- 
bocker’s duty was ended when he informed them of the 


doubt and told them to investigate it. 


And concealment or fraud is not to be inferred from 
the finding that Knickerbocker made no statement about 
Libbey’s alleged wealth; for the importance of that fact, 
depended entirely upon his relations tothe firm as a spec- 
ial or general partner. And, in addition to this, they 
told Knickerbocker that they had done business with the 
firm only on the theory that he was a special partner and 
that they had no desire to hold him as a general partner. 
After such a statement, to say that it was Knickerbock- 
er’s duty to make any statement about Libbey’s means, 
would be to hold that he was under an obligation to per- 
suade them against their own conviction, and desire to 


endeavor to make Libbey liable. 
if 


The main point, however, and the only point that 
seems at all worthy of discussion in this case, is the 
claim of defendants inerror that the plaintiffs have broken 
their alleged agreement not to pay voluntarily to any 
creditor more than sixty cents on the dollar. This was 
the point upon which counsel chiefly relied below, and 


was the point upon which the judgment of the court was 


based. 
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It is earnestly contended, however, that there has 
been no breach of the agreement on the part of the 
plaintiffs in error. 

The facts concerning the payment which is alleged 
to constitute a breach of the agreement are set forth in 
the 10th finding. (ecord, p. 42.) It appears, from that 
finding, that in April, 1884, nearly five months after the 
defendants in error had executed the assignment, a settle- 
ment was effected with Vietor & Achelis. The latter had 
refused to settle on the same basis as the other creditors, 
and had brought suit z# attachment to enforce their 
demand. And the suit to which there was no defense 
was about to be tried. 

[t was under such circumstances that the settlement 
was made. They were paid sixty cents on the dollar, 
and thereupon they assigned their claim ; but at the same 
time, the court finds, Knickerbocker gave his check to 
their attorneys for twenty-five per cent. of the amount of 
the claim. Of this twenty-five per cent. the attorneys 
afterward remitted twenty to Vietor & Achelis; and the 
court finds that this was a cover under which the latter 
were to receive eighty per cent. 

There was upon the evidence abundant room for 
doubt as to whether the plaintiffs in error, or their attor- 
ney, knew that Vietor & Achelis were to receive the 
twenty percent. The court, however, has found that it 
was a cover under which they were to receive an additional 
amount; and this finding, we take it, is conclusive on this 
court. But there is, however, a clear distinction between 
the manner of making the payment and the payment 
itself. The court finds that the manner of the payment 
was a cover under which Vietor & Achelis were to 


receive eighty per cent. But as to the payment itself, 
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the court certifies (Record, p. gg), that the evidence 
adduced by the plaintiffs in error tended “ to show that no 
“ payment was made to either (any) of the mercantile 
creditors by preference or with a view to discriminate 
‘ between one of said creditors and another.” 

[It may be, therefore, that the payment was made in 
the manner stated in order to avoid any question arising at 
the instance of a captious and litigious creditor. But, as 
the court certifies, the evidence tended to show that the 
payment itself was not made with a view to discriminate 
or give a preference. But the court below held as a 
strict matter of law (Record, p. 44), irrespective of any in- 
tention on the part of the debtor to give a preference, that 
any payment over sixty per cent. to any creditor was 
voluntarily made unless the claim had gone to judgment 
(Record, ~p. 44). To this ruling an exception was taken, 
and it is proposed here to show, upon reason and author- 
ity, that it was erroneous 

The precise question was determined in the case of 
Carey v. barrett, 4 C. P.D. 379. In that case a com- 
position agreement had been entered into by which the 
creditors agreed to accept 10s. in the pound in satisfac- 
tion of their debts. The instrument contained a provision 
that the whole of the creditors should receive “ not ex- 
ceeding a like sum in discharge of their debts."” One of 
the creditors, who did not sign, had brought a suit against 
the debtor to recover the amount of his claim. The suit 
was on the eve of trial, and the debtor, having no defense, 
paid the debt the day before the trial. The plaintiff sued 
to recover the balance of his claim, alleging a breach of 
the agreement. There was some question in the case as 
to whether the words above quoted were intended to 


apply to creditors that had not signed the composition, 
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but Lord COLERIDGE, who delivered the opinion, held, 
that,even if the instrument was intended to apply to all 
the creditors, nevertheless the payment was made under 
pressure, and was not such as would vitiate the contract. 
And it is distinctly held that, though the debtor did not 
wait until judgment had gone against him, ¢t¢ was never- 
theless a payment under process of law 

This rule, it is submitted, is both reasonable and equi- 
table. To insist that the debtor in such a case must wait 
for judgment against him and incur the costs of such pro- 
ceedings, in order to keep within the terms of the con- 
tract, would be extremely technical and without any sound 
reason 

In the case cited the debtor paid the claim in full; 
but the case at bar is much more within the rule laid down 
by Lord COLERIDGE, because here the debtor saved twenty 
per cent. by compromising before it had gone te judg- 
ment. It is not pretended by counsel that there was any 
defense to the suit, and it was a suit za attachment. The 
presumption is that Vietor & Achelis had laid hold of some 
of the assets of the firm under the attachment writ. And 
judgment was immediately impending. An endeavor had 
been made to get them to settle at sixty cents, but, for 
nearly five months after defendants in error had settled, 
Vietor & Achelis were still holding out. There is a strong 
presumption that during this time defendants in error were 
active in attempting to get a settlement at sixty cents, but 
Vietor & Achelis had refused, and would take nothing less 
than eighty. Under such circumstances to hold the pay- 
ment was “ voluntary,’ would seem to be an extremely 
unreasonable construction of thatterm. The word as used 
in the agreement would seem to imply an original and af- 


firmative action upon the part of the debtor, uninfluenced 
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by any pressure or coercion. If a compromise made in- 


view of an immediately impending judgment in a suit in 
attachment, to which there is no defense, is not substan- 
tially a payment under process of law, as held by Lord 
COLERIDGE, it is clearly a payment undercoercion. And, 
if coercion be too strong a term, it is certainly a payment 
under pressure, and “ under pressure © is certainly incom- 


6 


patible with “ voluntarily.” 

Ink. Rk. Co. v. Coal Co.,79 Ill. 121, the coal com- 
pany had a contract with the railroad for carrying its coal 
at a fixed rate of freight. After three years of per- 
formance under the contract, the railroad company raised 
the rates. There was no other outlet for the coal com- 
pany, and it was compelled therefore to pay the advanced 
charges. Ina suit brought to recover the difference, the 
court held that the payment could not be called volun- 
tary, but that it was made under a sort of moral duress; 
and a recovery was allowed. 

See also Radich v. Hutchins, 95 U.S. at p. 213. 

What the alleged contract means is, that they would 
not pay to any creditor in a voluntary compromise out of 
court more than sixty per cent.; but it certainly was not 
intended to mean that, when a creditor had attached, and 
was about to recover a judgment in attachment for the full 
amount of his claim, a settlement effected under such cir- 
cumstances by which twenty per cent. was saved for the 
other creditors, would be a violation of the agreement. 
Plaintiffs in error had agreed to pay their creditors sixty 
cents on the dollar, and, in order to enable then to carry out 
the agreement, they had come to some settlement with 
this Vietor & Achelis. The latter refused sixty per cent. 


and demanded not less than eighty. Under such circum- 


stances plaintiffs in error owed it as a positive duty to the 
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other creditors to make the best terms they could. In- 
deed, ifthey had waited until the judgment had gone 
against them, and then they had been compelled to pay 
it in full, when they might have settled it for twenty per 
cent. less, such action might, with much more reason. have 
been called a voluntary payment. Creditors might in such 
case complain. with some justice. But not so when 
plaintiffs made the best terms that they could, and saved 
twenty per cent. on the claim for the other creditors by 
doing 3 

It is observed by Lord COLERIDGE, inthe case above 
cited, at p. 382: “ | am not aware of any distinct authority 
“ for it, but I believe that the general understanding of the 
‘ profession has been that a payment in excess made after- 
“ wards will not avoid the composition unless made in pur- 
“ suance of a previous understanding. © 

In in re Sturges, 8 Biss. 79, Sturges, being financially 
embarrassed, made a proposition to his creditors to pay 
them fifty cents on the dollar of all claims over $100. 
The proposition was accepted by all the creditors, and 
they were settled with on that basis. One of the credi- 
tors accepted the proposition on the written understand- 
ing, “ that none of the other creditors, including banks, 
should receive better terms.’ Afterward, Sturges, of his 
own choice, paid some of his creditors in full, being 
prompted to do so simply because he felt that he was un- 
der a moral obligation to pay all of his debts in full. 
Afterwards he became a bankrupt, and the creditor above 
mentioned filed a claim against his estate for the balance 
of his demand, alleging a breach of the contract. Judge 
Blodgett, who delivered the opinion, held that there had 
been no violation of the agreement, and the claim was 


not allowed. 
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The theory of all the numerous cases upon this sub- 
ject is, that a debtor may not secure the signature of one 
creditor to a composition by falsely stating that another 
creditor has signed, or had agreed to sign, and to accept 
a certain amount, when in reality the debtor had agreed 
to give hiny a greater amount. That would bean affirma- 
tive fraud, and would undoubtedly vitiate the composition. 
But there was no such state of affairs in the case cited 
above, or in the case at bar. In the latter case it is 
not alleged that there was any secret agreement that 
Vietor & Achelis were to be paid more. Nor did defend- 
ants in error assign their claim on the faith that Vietor & 
Achelis had agreed, or would agree, to accept the same 
percentage. On the contrary, they acted independently, 
and without regard to what any other creditor might agree 
to accept. They were not cheated into assigning their 
claim, upon the supposition that Vietor & Achelis had 
agreed to accept the same amount. Notatall. Never- 
theless, it may be said, plaintiffs in error agreed that they 
would not, voluntarily, pay to Vietor & Achelis, or any 
other creditor, more than sixty per cent. So they did. 
But can any one say, upon this record, that plaintiffs in 
error desired to pay them more; that they went to them 
and expressed a wzsh to pay them more; that they sought 
them out for the purpose of paying them a greater amount? 
Were they anxious to get rid of their money? Had they 
any money to spare? Did they make the payment of 
their own choice and free will? By no means. And yet 
that is what the word “ voluntarily’. means. 

But they did not pay it voluntarily. On the contrary, 
they paid nothing to Vietor & Achelis until nearly five 


months after defendants in error were paid, and then only 


under the coercion, compulsion and duress of a suit in 


ee 


Sipamaa so 
Ci a teal 


i S (ee Se: Pe AP 


attachment, just on the eve of judgment, which left them 
no choice, no free will, and no option in the matter except 


to accept the best terms that they could get 


In the foregoing observations we have discussed the 
matter as if the payment to Vietor & Achelis had been 
made by the plaintiffs in error, and have endeavored to 
show, that, even if they had made the payment, it was not, 
under the circumstances detailed in the 1oth finding, a 
voluntary payment within the meaning of the alleged 
agreement. As a matter of fact, however, and to this 
the attention of the court is especially directed, plaintiffs 
in error did not pay to Vietor & Achelis the additional 
twenty per cent. The finding of the court is that “ the 
attorney of Cleaveland, Cummings & Woodruff paid to 
Vietor & Achelis stxrty per cent. on the dollar of their 
claim ;’’ and thereupon they released their claim. But the 
court was careful to find, as was in accordance with 


the fact, that, “ At the same time said attorney of Cleave- 


‘land, Cummings & Woodruff gave Azs check (which was 
‘afterward paid) to the attorneys of Vietor & Achelis for 
‘twenty-five per cent., of which twenty per cent. was 
‘ afterwards remitted, etc (Record, p. 42.) 

In making these quotations from the 1oth finding, 
we do not intend a mere play upon words. The actual 
fact is, as shown by the record, that the additional twenty 
per cent. paid to Vietor & Achelis, was not paid by Cleave- 
land, Cummings & Woodruff, nor did the money come 
out of the assets of that firm. The assets were not quite 
sufficient to pay to each of the creditors sixty cents on the 
dollar ( finding V//., Record p. 3),and each of the creditors 
received that amount (Record, p. 44); and therefore the 
additional amount that went to Vietor & Achelis did not 
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come from the assets of the firm ; and it is presumed that 
counsel will not deny that the additional twenty per cent. 
came out of the pockets of Columbus R. Cummings, who 
was not a member of the firm, and that he paid itin order 
to save his brother, who was a member of the firm, and to 
get him out of financial difficulties. At any rate, and 
this counsel cannot deny, for it is established by the 
record, the money was paid, not by Cleaveland, Cummings 
& Woodruff, but by the check of Knickerbocker, and 
the amount of it came from a source outside of the assets 
of that firm. 


Out of the asset¢, defendants in error received their 


exact and equal proportion. Of those assets there was an 


exact, equal and just distribution among all the creditors. 
Kkach creditor received of the assets sixty per cent. on the 
dollar of his claim, and no creditor received a single penny 
more. The agreement was given and accepted only as an 
assurance that there would be an equal distribution of the 
assets. That is all that it means. And, that being so, 
defendants in error cannot justly complain if one creditor 
received from a source outside of the assets twenty per 
cent. more, and that only upon the compulsion arising 
from a suit in attachment, in which judgment was inevi- 
tably and immediately impending. 

The whole meaning, and the only meaning, of the 
agreement is, that Cleaveland, Cummings & Woodruff 
would distribute their assets fairly among their creditors, 
including the defendants inerror. Andthis they did. In 
what way, then, have defendants in error been harmed? 

The agreement is that the plaintiffs in error would 
not pay to any creditor more than sixty per cent. But it 


does not say what shall be the measure of damages for a 


breach of that provision. And when these creditors 


received their full and just proportion of the assets, it 
would seem to be a case of damnum absque injuria, if 
another creditor receives from another source an addi- 
tional amount. Having received their just proportion of 
the assets, how is it possible that the payment to another 
creditor of an additional per centage by a person not con- 
nected with the firm, and, from a source other than its 


assets, could constitute an injury? 


It is confidently submitted, that a payment made 
under the circumstances detailed in the roth finding, 
where no previous understanding is even pretended, and 
made from asource outside of the assets of the firm, does 
not from any point of view, either in law or equity, or 


good conscience, constitute a breach of the agreement. 


In the foregoing pages we have endeavored to show 
that there has been on the part of the plaintifisin error 
no breach of the agreement not to pay voluntarily to any 
creditor more than sixty cents onthe dollar. If, however, 
the court, upon consideration of the question, is of the opin- 
ion that a payment of more than that amount made to a 
creditor on the eve of the trial of a suit in attachment to 
which there was no defense, was a voluntary payment 
within the meaning of that word as used in the agreement, 
then it is submitted that the court below erred in giving 
judgment to the plaintiffs below for the full balance of 
their claim. Judgment should have been given only for 
an additional twenty per cent., which was the amount of 
the additional percentage paid to Vietor & Achelis. But 
the court gave judgment for forty per cent. This was 


erroneous. 
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In discussing this question, it ismecessary to recur to 
the assignment as well as to the pleadings in the case. 

It is to be observed, in the first place, that the assign- 
ment is an instrument under seal, and that it is absolute 
in form, and contains no conditions, or exceptions, Or res- 
ervations. The agreement, on the other hand, is not 
under seal, and its admission'in evidence was objected 
to on the ground that, when an instrument under seal ts 
set up, the defendants in error could not set up an excep- 
tion to it by parol. This rule is so well settled that it 
needs no citations from the authorities to support it. 

And it follows, therefore, that the agreement cannot 
be availed of as a part of or an exception to or a condi- 
tion of the assignment. The assignment is absolute and 
the remedy, if any, can only be by suit upon the agree- 
ment. ) 

In Azngsley v. Kingsley, 20 Ill. 205, a release under 
seal was executed, the debtor promising to get the notes 
which formed the consideration of the release indorsed by 
athird person. This he attempted to do, but failed. The 
court held that the release was, nevertheless, good against 
the releasor, and that his remedy was on the contract. 

In this case plaintiffs below accepted the money, and 
gave an absolute assignment to Knickerbocker, of all their 
ciaims and demands, turning over to him also two promis- 
sory notes, and an accountstated. But they took back an 
agreement that the defendants below would not volun- 
tarily pay to any creditor more than sixty cents on the 
dollar. Clearly, then, if they have any remedy, it tan 
only be by suit upon the agreement. 

Again, as said above, the assignment was absolute, 
and had attached to it two promissory notes, as well as a 


statement of account of the unpaid portion of the origi- 


nal debt. 


The ¢zt/e to the notes, and the account stated, 


thus passed by the assignment to Knickerbocker. Now, 


assuming that the assignment was not procured by fraud, 


and this, we think, has been demonstrated, it is clear that 


the plaintiffs below could not sue upon the original de- 


mand and evidences of debt so long as the assignment 


had not been rescinded. They cannot stand in the posi- 


tion of suing upon notes and accounts which had been 


assigned, and to which they had no title. The remedy, 


therefore, could only be upon the agreement, and the 


judgment of the court below cannot be supported by the 


issue joined on the common counts, for the reason that the 


original demand has been assigned absolutely and without 


condition, 


Now, as to the pleadings, it will be seen, by referring 


to the analysis, which is appended to this brief for the 


convenience of the court, that the court below, in sus- 


taining the demurrer to the second and third replications 


to the third and fourth pleas respectively, has adjudicated, 


first, that the reply of a want of consideration for the dis- 


charge of the balance of the original claim cannot be 


availed of: 


and, secondly, that the agreement is no 


answer to the assignment, and cannot be availed of as a 


part of or exception to it. 


The only other issue left in the case is that raised by 


the fourth replications to the third and fourth pleas. 


The third plea of the defendants below sets up the 


assignment of the plaintiffs’ claim to Knickerbocker. The 


fourth plea of the defendants below sets up a satisfaction 


and discharge of the indebtedness. To these pleas the 


plaintiffs below replied, by way of confession and avoid- 


ance: confessing, in the one case, the assignment to Knick- 
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erbocker, and, in the other, the satisfaction and discharge, 
but setting up by way of avoidance an agreement by the 
defendants below to pay to plaintiffs below as much ou the 
dollar as they paid to any other creditor, and alleging 
payments to divers other creditors of one hundred cents 
onthe dollar. The proof, however, failed to show the 
payment in full to any creditor, but did show the payment 
of an additional twenty per cent. to Vietor & Achelis. 
The agreement adduced in evidence contains no pro- 
vision that the defendants below would pay to these claim- 
ants as much as they paid to any others, as set up in the 
replications ; and its admission in evidence was objected 
to on the ground of variance. If it was admissible at all, 
it was only on the ground that its legal effect was prop- 
erly stated in the replications; and in that case the dam- 
ages, if recoverable at all, would be limited to such addi- 
tional percentage over sixty, as the plaintiffs in error 
were shown by the evidence to have paid to any other 
creditor. And the proof shows such additional payment 
of twenty per cent. only. The court, however, rendered 
judgment for forty per cent. This was beyond all ques- 
tion erroneous. The fourth replications to the third and 
fourth pleas confess the assignment, and avoid it by insisting 
that the cause of action is not on the original claim, which 
had been discharged, but that the action is upon the 
alleged agreement. In other words, the case stands pre- 
cisely as if the plaintiffs below had specially declared 
upon the alleged agreement as it is described in the fourth 
replications. , 
And the agreement as there described is that plaint- 
iffs in error would pay to them as much as they paid to 
any one else. It seems clear, therefore, that, if the judg- 


ment can be sustained at all, it can only be for the amount 
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Rc ah , 
of the additional percentage shown by the evidence to 
have been paid to Vietor & Achelis, and that was twenty 


per cent. 


In conclusion, however, it is insisted again that there 
has been no breach of the agreement upon the part of 
plaintiffs in error not to pay voluntarily to any creditor 
more than sixty per cent 

Respectfully submitted, 
S. S. GREGORY, 
Jas. S. HARLAN, 
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STATEMENT. 


This suit was brought in the court below by the defend- 
ants in error against the plaintiffsin error, and Charles W. 
Woodruff (since deceased), as co-partners, doing business 
under the firm name and style of “ Cleaveland, Cummings & 
Woodruff.” It was brought in indebitatus assumpait to re- 
cover an unpaid balance of an undisputed demand amount- 
ing December 23, 1883, to $4,850.10. They pleaded : 

1. The general issue. 

2. <A special plea in abatement denying the co-partner- 
ship. 

3. An assignment by the plaintiffs of their demand to 
one Knickerbocker. 


“ 


|. Satisfaction and discharge upon the payment of sixty 
per cout. of plaintiff's demand, 

Common law pleading still prevails in practice in the 
Stut surts of Illinois. The special pleas, therefore, were 


necessary, and, perhaps, even demurrable as amounting 


to the general issue. 
before the trial Woodruff died, and the cause went on 
against his survivors without a jury, before the court. On 


the trialno attention was given to the issues of law or fact 
made by the special pleadings. The case turned properly 
and wholly upon the gesieral issue in tadebilatus assumpsit, 
the sole issue being whether at the time of the pleading the 
cdi fendants below were or were not indebted to the plaintiffs. 

The court found that issue for the plaintiffs below, and 
rendered judgment for $5,529.45. (Rec. p. 43.) 

The court made eleven findings of fact (Rec. pp. 38, 39, 
40, 41 and 42), which we ask leave to read at length from 
the record without reprinting in our brief. 

Summarized in few words, the essential facts found, are as 
follows: From May Ito November 1, 1885, Washington 
Libby, one of the defendants below,and reputed to be a man 
of lurge wealth was a general common law dormant co-part- 
ner with “ Cleaveland, Cummings & Woodruff.” During 
that time the debt to the plaintiffs below, ov which the suit 
was brought, was incurred. Libby intended to be a limited 
orspecial partner but he took no steps under the statute to 
limit his common law liability. 

On the dissolution of the firm, the 30th of October, 1883, 
Libby bought out the interest of Cleaveland, and joined in 
and delivered to hima written agreement that a new firm 
contemplated to succeed the dissolving firm should pay aly 


its debts and save him harmless therefrom. 
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After Libby had thus bought out and indemnified 
Cleaveland against the debts of the old firm, instead of form- 
ing the new firm, as contemplated, the defendants below, 
Libby, Cummings & Woodruff, suddenly stopped business, 
and assumed the attitude of mnsolve ney. Instead of making 
a general assignment for the benefit of creditors they 
sold and assigned all bills receivable, notes and accounts, 
to one Columbus R. Cummings, to raise means to pay 
money borrowed of the Union National Bank, and 
immediately sent their attorney, Knickerbocker, to New 
York to propose sixty cents on the dollar to their mer- 
cantile creditors. 

Without disclosing the fact that Libby, the dormant 
partner, was a man of large reputed wealth, that he, with 
others, had expressly agreed with Cleaveland that all the debts 
of the firm should be paid, and without frankly admiiting that 
Libby was well known to the defendants below to be a common 
law partner in that firm and liable as such, they procured from 
the plaintiffs below the assignment to Knickerbocker, set out 
in the (LX) finding. upon the payment of sixty per cent. of 
their claim; the defendants below, at the same time, as 
part of the same arrangement, delivering to the plaintiffs 
their written agreement, in which they “ stipulate and agree 
not to pay voluntarily to any of their creditors holding claims 
in excess of one thousand dollars, to exceed sixty per cent. 
on the dollar in settlement; - providing, however, that the 
payinent of attorneys’ fees and court costs ia all cases 
where suits have heen he retofore or may hereafter he commenced 
shall not be considered as an evasion or violation of this 
agreement.” What the court found as to the violation of 
this agreement is fully stated in the (X) finding of the court, 


set out hereafter. 
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List oF STATUTES AND AUTHORITIES CITED. 


Chan. 84, R.S., Ill. on Limited Partnerships: 


Section 1. “That hereafter it shall be lawful to form 
limited partnerships within this State, according to the pro- 
visions of this act.” 

Sec, 4. “The persons desirous of forming such partner- 
ship shall make and severally sign a certificate, which shall 
contain,” etc., ete. 

Sec. 5. “Such certificate shall be acknowledged by the 
several persons signing the same before some officer 
authorized to take the acknowledgment of deeds,” etc., etc., 
etc. 

Sec. 6. “The certificate so acknowledged and certified 
shall be filed in the office of the county clerk of the county 
in which the principal place of business shall be situated, 
and shall be recorded at large by the clerk in a book to be 
kept by him,” ete., ete 

Sec. 7. “At the time of filing the original certificate, as 
before directed, an affidavit of one or more of the general 
partners shall also be filed in the same office, stating the 
amount,” ete., ete. 

Sec. 8. “Nosuch partnership shall be deemed to have 
been formed until such certificate, acknowledgment and af- 
fidavit shall have been filed, as above directed.” 


2 Vol. Par’s Con., 6 Ed., pp. 671-2. 

Serviss v. Me Donald. 107 N. Y. 260. Dp. 9H5 
Lindley on Part., marg. p. 300. 

Hefter vy. Cahn, 73 Ill. Rep. 296, 300. 
Bump on Composition, pp. 20, 238. 

Levring v. Gale, 28 Ind. Rep. 486. 

kl fe lt v. Snow, 2 Saw. Cir. Ct. Rep. 94, 106. 
Hoare v. Dawes, | Doug. dia. 

Robinson v. Wilkinson, 3 Price Rep. 538. 
Graham v. Meyer, 99 N. Y. 611. . 
Dambmann v. Schutling, 75 N. Y. 55. 

Dambmann v. Schutling, 85 N. Y. 622, 623. 

Carey v. Barrett, 4 C. P. D. (1879) 379. 381, 382. 
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Aingsley Vv. Kingsi y, ZU [1]. 205. 
Gould on Pleading, Chap. VI., Sees. 48 and 49. 
Miller vy. Manice, 6 Hill, 124 

Wann v. McNulty, 2 Gilman, 355. 

Bradshaw v. Combs, 102 Ul Rep. 428, 433. 

l Greenleaf Evidence, 12 Ed., p. 34, Sec. 254. 
Morgan v. Griffiths, L. R. 6, Ex. 70. 

Lewis v. Seabury, 74 N. Y. 409. 

Chap v. Dobson, 78 N. Y. 74. 

Bates on Partnership, vol. 1, See. 504, et. seq. and 
notes; also Sees. 511, 513, 516 and notes. 


BRIEF 
l. 


The assignment lo Knicke rhocke r was not binding upon the 
defe ndants un éTror; hecause the plaintiffs bn error did not disclose 
(Ls they ought to have done, what was well known to them, and 
what was not known to the defendants un error—the financial 
standing of Libby; his full, unquestioned liability as a common 
law partner of the firm of Cleaveland, Cummings & Woodruff; 
and, the CELPTESS liability which he assumed, upon its dissolution, 
in the agreement with Cleaveland that all the debts of the firm 
should he paid and he be inde mnitied against them. 

Libby, one of the defendants below, was reputed to be a 
man of large wealth. He was a dormant general common law 
partner, and nota special or limited partner, in the firm of 
Cleaveland, Cummings & Woodruff. This was true of him 
not in any mere technical sense, as the other side claim, 
but substantially; and, as to creditors, to all intents and 
purposes. 

It was well known to him and to all his co-partners 
(whether known to Knickerbocker, their attorney, or not 
makes no difference) that no steps had been taken to limit 


his liability under the statute of Limited Partnerships. 
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There was no certificate, no acknowledgment, no record 
filed, and no affidavit, as required by sections 4; 5, 6 and 7, 
Chap 84, Revised Statutes of Illinois. 

While section 8, in express words, declares ‘‘no such” 
| limited | *s partnership shall be deemed to have been formed 
until such certificate, acknowledgment and affidavit shall 
have been filed, as above directed.” 

[t was also well knownto Libby, and to all the defendants 
below (whether known to Knickerbocker or not) that they 
had signed the writing mentioned in tbe fifth finding, in 
which, in express terms, they state that Libby was a member 
of the co partnership of ¢ ‘leaveland, { ‘ummings & Woodruff, 
andin which they go further, and jointly agree with Cleave- 
land, in consideration of the sale to Libby of his interest 
for S71 O00. that another firm. yet to be formed. sha// pay all 
the debts of the late firm, and shall save Cleaveland harmless 
therefrom. 

sul the Cc unsel Ot} the other side (Brief, }). 15) contend 
that the agreement delivered to Cleavelancd upon the pur- 
chase of his interest by Libby creates no liabilitv on the 
part of Libby, because it says, a new firm was to assume 
and pay Cleaveland’s liability, and that firm was never 
formed. ‘To quote their own words, the paper has not “the 
slightest force, for the simple reason that the new firm, upon 
which the liabilities of the old were to be put, was never 
formed.” 

This, as we shall see, isa perfect non sequitur. 

The formation of such new firm was neither illegal, nor 
impossible; and, nothing but illegality or impossibility will 
excuse from the performance of a contract. 

Fora valuable consideration Libby joined in an agreement 
with, and thereby bound himself to Cleaveland, that a certain 


contemplated partnership, about to be formed under the 
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name of “Cummings, Woodruff & Brown,” would assume 
and pay all the debts of “Cleaveland, Cummings & Wood- 
ruff,” and would save Cleaveland harmless therefrom. Such 
a contract was lawful. It was made for a lawful purpose. 
[f such firm was not formed, and did not pay those debts and 
save Cleaveland harmless, the contract was broken, and 
Libby became liable to pay. Nothing less than an act of 
(iod making it impossible would be a good defense to an 
action upon it for the breach. 
? Par. Con. 6 Ed.. pp. 671-2 

And even then, it would be no sufficient defense if that 
impossibility were among the contingencies which a prad- 
ent man should have foreseen, and provided against. 

2 Par. Con., p. 672. 

Libby, therefore, was not only lable as a general com- 
mon law partner, but, by express agreement with Cleave- 
land, he made himself liable to pay a// the debts of the firm 
—not only his own share but the whole thereof. 

It is no answer to say the agreement was in form with 
Cleaveland, and not with the creditors, and therefore a suit 
at law upon it must be broughtin the name of Cleaveland. 
Upon that point the authorities are conflicting. But con- 
cede, for the sake of argument, that to be so, the creditor, 
after exhausting his remedy on execution aguinst Cleave- 
land, could reach that agreement held by Cleaveland, and 
make Libby liable in equity. The creditor could be subro- 
gated to Cleaveland’s right under the contract, and compel 
Libby to pay the debts, and thus indemnify Cleaveland. 

There is nothing in the passage quoted from Lindley on 
Partuership in the brief of the other side (see brief, p. 13) 
to conflict with this view. True, he says the agreement 


between the partners is not competent evidence by a cred- 
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itor to prove in a suit at law the liability of an incoming 
partner. But Lindley was speaking of the agreement az 
evidence; for, in the next paragraph he says of such an 
agreement to pay creditors that “an arrangement between 
the partners is no evidence,” (in a suit by the creditor). 

The case of Serviss vy. McDonald, 107 N. Y. 260, cited by 
the other side to sustain their view, upon careful examina- 
tion, seems rather to sustain our position. It was briefly 
this: The incoming partner, Lucy McDonald, in writing, 
agreed to pay one third of the liabilities of the late firm, 
receive one third of the profits, pay one third the expenses, 
bear one third of the losses, and furnish one third of the 
capital. (See p. 264). ln a suit by a creditor of the prior 
firm against her, for the entire demand, the learned court 
held, “that the defendant’s liability must be measured by 
this agreement, and could not exceed One third of the debts 
of the old firm.” (P. 265) 

It is no where decided that a creditor, having exhausted 
his legal remedy and failed to collect his debt against the 
meimbers of the old fri, may not be subrogated to their 
rights, Li equity, against any one who has promised to pay 
the debts of the old firm, and we venture to say no such 
case can be found. : 

What, then, was the lability resting upon Libby? !t was 
two-fold. First, as general partner; and, second, as party 
to an express agreement. Lindley, in his work On partner- 
ship, states, with great force, his liability as a common law 
partner (p. 300, marg.). We adopt his language as part of 
our argument. , 

Every member “is liable to the utmost farthing of his 
property for the debts and engagements of the firm. The 
law ignoring the firm as anything distinct from the persons 


composing it treats the debts and engagements of the firm 


; 
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as the debts and engagements of the partners, and holds 
each partner for them accordingly. Moreover, if judg+ 
ment is obtained against the firm for a debt owing by it 
the judgment creditor is under no obligation to levy exe- 
cution against the property of the firm before having re 
course to the separate property of the partners, nor is he 
under any obligation to levy execution against them rata- 
bly, but he may select any one or more of them and levy 
execution upon him or them until the judgment is satisfied, 
leaving all questions of cuntribution to be settled after- 
ward between the partners themselves.” 

Again; This express agreement of Libby with his retiring 
partner, even if he had been a special partner (which clearly 
he was not), made him individually liable to pay all the 
debts of the firm. The conclusion which follows is: That 
aa hetu CFI the plaintiffs in error and thre ir creditors, the assets 
liable for debts embrace all the prope rly of each partner, in- 
cluding all the assets of Libby, as well as the property used in 
the firm business. 

Duty oF DISCLOSURE. 

Hence it follows that, when a compromise and composi- 
tion of undisputed demands of creditors were sought, usin this 
Case, the duty of disclosure required a full disclosure, not only 
of the assets of the firm but of the property and assets of each mem- 
her of the firm, and especially of L bby, the man of large reputed 
wealth. 

The court. was therefore justified in finding that the 
assignment to Knickerbocker, their attorney, was in- 
valid; because certain facts, well known to the plaintiffs in 
error, and not known to the defendants in error, were not dis- 
closed, viz., that Libby was a general common law partner; 


that, in consideration of the purchase by him of Cleaveland’s 
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interest, he had expressly agreed that all the debts of the firm 
should be paid, and Cleaveland indemnified therefrom ; and 
that Libby was reputed to be a man of large wealth; which, 
at this day, means nothing less than that he is a million- 
aire. Neither of these most important facts was disclosed 
to the creditors. The omission to disclose either was sucha 
violation of their duty as to avoid the compromise. In this 
position we are well sustained by the authorities. 

In the case of Hefter v. Cahn, 73 Ill. Rep. 296, the Su- 
preme Court of Illinois, in general terms, state the rule 
established by all the authorities: “ In effecting a compesi- 
tion agreement the policy ofthe law demands the utmost good 
faith on the part of the debtor. He can not be permitted, by 
pretending to be insolvent, to induce a creditor to accept one 
half of a le At in lieu of thre whole. when un fa t his prope rly 18 
ample to pay the creditor in full. (;ood faith requires of the 
debtor before he shall be permitted to profit by -a composi- 
tion agreement, that he shall make a full and fair statement 
of © effects.” This applies to Libby as well as to the de- 
fendants named in the firm: name. 

In Levring v. Gale, 28 Indiana Rep. 486, the court, speak- 
ing of the good faith required of a debter in composition 
agreements, says: “It is a rule of law thata matured and 
liquidated demand can not be satisfied, ordinarily, by a 
pavinent in money of a sum less than the amount of the 
debt.” After referring to the case of a composition between 
debtor and creditor as a familiar exception to that rule, the 
court go on to say: “ This exception is sustained, however, 
only where the most scrupulous good faith has been observed 
by the debtor in reference to the transaction.” 

What did the defendants below do, and what ought they 


to have done? 
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Instead of sending an attorney to New York to tell their 
creditors, as they ought to have dene, what they all 
well knew, that Libby was liable for all the debts of the 
firm; that he was a man of large reputed wealth and able of 
his own means fo pay them tmany times over; and that he 
had expressly agreed with Cleaveland that they should all be 
paid and he should be saved harmless therefrom, they sent an 
attorney, ignorant of the facts, to tell them that the defend- 
ants below, including Libby, were insolvent, and unable to pay 
more than sixty cents on the dolla 

This assumption on their part of the attttude of insolvency 
was itseif false and hypocritical That, of itself, well warranted 
the court below in finding that the assignment to Knicker- 
bocker was not binding upon the plaintiffs below, and 
did not cancel their demand 

Their attornev, instead of telling them what all of them 
well knew, that Libby was liable, said he “was not 
n possession of information to know whether Libby 
could make a successful defense or not” against their claims 

The ignorance of their attorney is no excuse for them. 

If their attorney did not know; if Libby’s lability was a 
doubtful, disputed and litigated matter in the mind of the 
attorney, as he seemed to say, still the defendants themselves 
all the time well knew he was liabl They knew his liability 
was neither doubtful nor disputed. They knew all the facts 
which of necessity took all doubt or dispute away. They 
absolutely knew that not a step had been taken under the 
law to limit his liability; and, they knew also his great finan- 
cial standing. Whether Knickerbocker, their agent, did or 
did not know, the defendants well knew both these things. 
and they did not disclose this information to their creditors; 
and, they well knew the express promise to Cleaveland to 


pay all the debts. for they all joined in it. 
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The ignorance or innocence of the agent does not excuse 


or shield the principal who fails to disclose facts well known 


to him. 


sition for him it is his duty to inform the agent of the true 
condition of his affairs, so that he may speak truly if he 
speaks at all; and if he does not, he can not have the benefit 


of an agreement obtained by a misrepresentation, although 


If the debtor emplovs an agent to eflect a compo- 


the agent acts in good faith and is ignorant of the truth. 


~ 


Bump on Composition, 25. 


The United States District Judge for Oregon ( Deady), ina 
very able opinion in £/felt v. Snow (2 Sawyer, Cir. Ct. Rep. 94, 


see page 106), lays down the same doctrine ip very forcible 


language. He says: “The case at bar 


debtor and creditor 


his debts upon the payment of forty-five cents on the dollar 


“urises 


Ol} the ground that he was unable Lo pay more.” 


(the debtor) “spoke through Jessie” 


the compromise) sé 


between 


The latter is seeking a discharge from 


“Snow” 
(lis agent negotiating 


aud it was his business to inform Jessie 


of the true condition of his affairs, so that he could speak 


truly if he spoke at all 


| 


] 


If he omitted to doso, either from 


negligence or design, and the agent made false representa- 


tions concerning his means which misled the plaintiffs, to 


their injury, he is responsible for it the same as if he had 


nade them in person. 


Snow can not be allowed to have 


the benefit of a composition with his creditors which was 


confessedly procured by false representations of his agent 


upon the ground that the agent was ignorant of the truth 


and made the repre sentations In yood faith. 


the law. dishonest debtors could 


If such were 


cheat and deceive 


their 


creditors with impunity by means of honest but con ven- 


iently ignorant agents.” 


thorities to sustain his opinion. 


[le quotes several elementary au- 
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What reasonable man can suppose, if the creditors had 
been informed that Libby was a millionaire—that he was 
a general partner beyond a doubt or dispute, and there- 
fore liable to pay them in full; and, above all, if they had 
been told that he had individually bought out one of the 
partners and voluntarily had agreed that all the debts should 
be paid and he saved harmless therefrom;—what reasonable 
man would suppose for a moment the creditors would have 
agreed to take sixty cents on the dollar in full of their 
claims? The idea is preposterous and absurd. 

[t does not change the rule of liability or the duty of dis- 
closure as to these Important and controlling facts that one 
of the plaintiffs said they sold no goods on Libby’s credit 
as a general partner, for it was wholly immaterial whether 
they knew Libby was a partner at all. Hew as not named 
in the firm name at all. He was a dormant partner. It is 
said by Lord Mansfield to be “clear law that dormant part- 


ners are liable Li hen disclosed.’ 


Hoare Y. Dawes. | Doug 326) 
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Nor does it change or modify the duty of disclosure 
that one of the plaintiffs said he had no desire to make him 
lose more than his special capital. If they had known that 
he wus fully Hable. that he wasa man of large wealth, and that 
he had expressly agreed with Cleaveland that all their creditors 
should be paid in full, it would have materially changed 
their view of the situation. It would violate every principle 
which governs mankind in business if, after being so in- 
formed, they did not both desire and insist upon payment in 
full. 

But the learned counsel on the other side contend that a 


passage quoted by them (see page 1 of their brief) from 
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the opinion of the court in Graham y. Meyer, 99 N. Y. 611, 
is “an exact statement of the rule of action by which men 
are guided in negotiating a compromise.” This is the sub- 
stance of the rule which they contend for: “The defend- 
ant was not bound to make any disclosure of his financial 
condition. He was not asked to make any. He made no 
misrepresentations, and did nothing to mislead Graham or 


prevent him from inquiring, or to throw him off his guard 


They negotiated at arm’s length. The defendant was in no : 
trust or confidential relation with him.” ; 


When we look into that case of Graham v. Meyer we are 


%. EOE age. Bie. 


struck at once with the all important fact that 1t was not 
the compromise of an undisputed claim. It was a compromise 
of a long litigated and disputed claim. Graham had re- | 
covered a judgment against Meyer for over $240,000. The 
ext day Mever made an assignment preferring all his other 


creditors before Graham, and took steps'to appeal from and 


reverse the judgment. Meanwhile a settlement was made 
and the judgment released for $109,000. This was a clear 


cuse of the settlement of dispute and litigation. lt was a 
case of war at arm’s length. It was a settlement in full by 
the payment of about one third of the claim. Upon suit 
brought to set aside this compromise, the court below dis- 
missed the complaint, and held that a compromise made of 
such a dispute, if the debtor made ho misrepresentations, and 
did nothing to mislead or to prevent inquiry, or to throw 
his adversary off his guard, was valid. Upon appeal the 
Court of Appeals affirmed the judgment. In delivering their 
opinion upon such “au Case as that the court used the lan- 


guage quoted in the brief of the plaintiffs in error. 


[n that case, however, the court refer to the case of Damb- 


mann v. Schutling, 75 N.Y. 55, in which there was a com- 


dd a eee 
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promise of an undisputed claim drawn in question. Sechut- 
ling, in embarrassed circumstances, arranged with his cred- 
itors to borrow $100,000 to meet pressing debts, to be repaid 
when he became able. Of this sum Dambmann loaned 
$10,000. | 

In March, 1867, having paid all the claims except for this 
money loaned, at his request the creditors, by an unsealed 
instrument, in consideration of one dollar, agreed to dis- 
charge the defendant “froin the legal payment of the money 
loaned,” he “giving his moral obligation to refund the 
money in whole or in part, as his means would allow, in 
future.” 

This instrument not being a legal release, the defendant 
asked the plaintiff if he would sign a legal release upon pay- 
ment of $5,000. The plaintiff, without making any inquiries, 
agreed to and did so. 

Upon action brought to set aside the release and recover 
the balance of the loan, the Court of Appeals affirmed the 
decision of the trial court dismissing the complaint, and 
held that the defendant owed no “duty of disclosure” as to 
his financial ability.” 

This ruling of the court, however, was much criticised, and 
when the case came on again before it (88 N. Y. 622) the 
learned court stated more precisely and clearly the ground 
upon which the defendant in that ease was relieved from 
the “ duty of disclosure.” The court say (p.623): “ We held 
In this case upon a previous appeal, and upon a state of facts 
which so far as this question is concerned remains un- 
changed, that the defendant owed no duty of disclosure. 
Our ruling in that respect has been criticised with an ability 
which has led to serious reflection, but which has not 


changed our conclusion. It would be doubtful, and we 
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should he miclined [tj modify il. but for (pide controlling and pecu- 
liar fact. The creditors had already agreed to leave the 
question of payment to the conscience of the debtor, both as to 
time and amount. While this agreement was not legally 
binding, its existence affected the duty of disclosure. The 
silence was not fraudulent when both parties understood 
that explanations were immaterial in view of the existing 
understan ling that the debtor alone was to ce termine, guided 
SOLELY by his own knowles lye and conscu nce, when and how 
he should pa | 

The rule laid down by the Supreme Court of Illinois, as 
well is all other authorities, that good faith requires ad 
full and fair disclosure of the financial condition of parties 
who ask their creditors to accept a part of the debt in 
lieu of the whole, when in fact their property Is ample 
to pay the creditor in full, is not shaken or modified by 
any of the cases referred to by the counsel on the other side. 

The rule of the utmost good faith—uberrima fide—prevails. 

The debtor, in seeking to affect a composition, “ makes an 
appeal to the liberality of bis creditors” * * * “and 
is bound by every consideration of justice and morality to 
deal fairly with them.” * * * “ He is a quasi trustee for 
them and. under an obligation to apply all his property faith- 
fully to pay his debits.” * * * “ He alone has full knowl- 
edge of the condition of all his affairs” * * * “for the 
negotiation is conducted while he retains control of his property. 

If the debtor therefore misrepresents or suppresses any 

material fact in the statement of his affairs, either as to the 

amount of his property or the amount of his indebtedness, 


the composition agreement is void.” 


Bump on Compositions, p. 20. 
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It comes very vear to the golden rule of do unto others 
as ve would they should do unto you. It is the rule of the 
highest ethics, and of the most conscientious obligation; and 
why? Because when the debtor asks, not for justice but for 
mercy; when he asks his creditor to forgive his debts, he 
must come, not only with no positive falsehood in his mouth, 
and with no intentional false suppression of the truth, but 
he must make a full and fair disclosure, because he knows his 
OW financial condition, and his creditor doe 8 not know il. He 
should tell the truth, the whole truth, and nothing but the 
truth upon that subject. When appealing to the liberality, 
to the heart, of his creditor, he should come with no guile 
in his own heart. He should speak without reserve as to 
his means of payment, with no arriere pens €. It is not true 
that when the debtor sues for forgiveness of the debt. or a 
considerable part of it, he is dealing with his creditor at 
arm's length. So far from that, he seeks to come into 
his very bosom. He appeals to his generosity, to the 
noblest sentiment of the human heart. While appealing 
to that, he asks selfishness and suspicion to be laid aside. 

The rule of caveat emptor, of bargain and sale, does not 
apply to such a case. Least of all should the millionaire, 
when he falsely assumes the role of insolvency, and in the 
name of mercy asks his creditor to forgive—to give up to 
him what in justice he has no right to have, and which only 
greedy and cringing avarice would consent to take—least 
of all, I repeat, should he be allowed to plead the rule of 
caveat emptor in his defense. 

Libby’s attorney should have been instructed to tell his 
creditors the truth. He should have been told to say: 
‘“ Libby is a man of large reputed wealth. He was a lin- 


ited partner in the firm of Cleaveland, Cummings «& Shel- 


IS 


ley, having put in $50,000. But when Shelley went out and 
Woodruff came into the new partnership, Libby, though 
he intended to b2 a limited partner in the new firm, took 
no steps to limit his liability.” He should have adinitted 
that he was legally liable, as a common law partner, to pay 
all the debts of Cleaveland, Cummings & Woodruff; that he 
had promised Cleaveland to pay them, and that he was able 
to pay them in full. But he might have said, he had lost 
his special capital of $50,000 in the old firm, and by mere 
neglect had taken no steps to limit his liability in the new 
one. Then, if, in consideration of that, and as a favor to 
him personally, the creditors, knowing these facts, had 
agreed to compromise their demands at sixty cents on the 
dollar, the assignment to Knickerbocker might have been 
held to be valid and binding upon them. 

But he wholly failed to disclose those material facts. The 
assignment to Knickerbocker is invalid, and the court below 


was right in treating it as such. 


If. 


But even if the assignment was binding, there was a clear. 
substantial and intentional violation of the express condition 
upon which it was given, viz: by the payment by the plaint- 
iff in error to Vietor & Achelis of eighty per cent of their 
demand. 

This was expressly found by the court; we read the 
tenth finding. as follows: (Ree. p. 42.) 

“X. That in April, 1854, all the mercantile debts of Cleave- 
land, Cummings & Woodruff ha@: been settled at sixty cents 
and released, except about $88,000; that the firm of Vietor 
« Achelis had not released their claim, but had brought a 
suit by attachment thereon against James O. Cleaveland. 
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Cornelius B. Cummings, Charles W. Woodruff, and Wash- 
ington Libbey, which was about to be tried; that the at- 
torney of Cleaveland, Cummings & Woodruff paid to Vietor 
& Achelis sixty cents on the dollar of their claim, who there- 
upon released their said claim; but at the same time said 
attorney of Cleaveland, Cummings & Woodruff gave his 
check (which was afterward paid) to the attorneys of Vietor 
& Achelis for twenty-five per cent. on the dollar of said 
claim, and said attorneys remitted twenty of said twenty-five 
per cent. to Vietor & Achelis; that this payment was a 
cover under which Vietor & Achelis were to and did re- 
ceive on their claim more than sixty per cent., and such 
payment was made after Vieto 1" Achelis had refused to 
take sixty per cent. by agreement between the attorneys of 
Cleaveland, Cummings & Woodruff and Vietor & Achelis 
that Vietor & Achelis should receive eighty per cent.” 

The court found not only that the essential condition of 
the compromise upon which the plaintiffs agreed to accept 
sixty per cent. in full, viz.: That the defendants would not 
voluntarily pay any other creditor to exceed siaty per cent. on 
the dollar was, cleatly violated, but that it was intentionally 
violated, or even clandestinely violated. The court expressly 
tinds it was done under cover or pretext of paying attorneys’ 
fees, while the payment was really made in pursuance of an 
agreement with Vietor & Achilis to pay them eighty per 
cent. of their demand. This was a clear violation and 
evasion of the condition. 

But the counsel on the other side contend it was no viola- 
tion, because they say as a suit had been commenced, there- 
fore the payment was not voluntary. 

In answer; we appeal to the language of the condition. 
Itsays, they “agree not to pay voluntarily to any of 
their creditors, holding claims in excess of one thousand 


dollars, to exceed sixty per cent. on the dollar in settlement; 
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provided, however, that the payment of attorneys’ fees and 
court costs, in all CASeS where suits have heen here tofore, or may 
hereafter be commenced, shall not be considered an evasion 
or violation of this agreement wy 

The plain and obvious meaning of this language is to In- 
clude in the condition a// their creditors, and whether 
their claims are in suit or not. if any creditor 
has heretofore, or may hereafter bring suit, the at- 
torneys fees and court costs hia be paid without 
breaking the condition of the compromise. But any 
agreement to pay morethan sixty per cent. of the principal 
of the debt. whether the cla i is sued or nol sued, would 
violate the condition It is impossible to believe the par- 
ties intended to exclude from the operation of the condition 
all claims where legal process should be taken to enforce 
them, because these very claims are embraced in the words 
of the conditi I). If such had been their intention—if they 
intended to say thatif legal steps were taken to collect the 
claim the settlement ot such claim would not he a voluntary 
payment, within the meaning of the condition, there was 
no necessity for the proviso about paving attorneys’ fees and 
court Costs at all. 

The proviso Was hecessary simply because the condition 
clearly embraced not only claims where no suit was pend- 


me, but by CAvauUse it embraced all Cases where suit had been or 


might be brought to enforce the claim. In a word it in- 
cluded all creditors, and all claims. whether in suit or not. 
for more than $1,000. 

The instrument construes itself. The clear intention of 
the parties was to embrace in the condition a// claims of all 
creditors for more than $1,000, whether they sought to 


enforce them by legal process or not. It was not contem- 
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plated that the fact of a suit brought was to be regarded as 
Su hy compulsion as to make the settlement involuntary. If 
it was to have that construction why mention those cases at 
all? The construction contended for on the other side 
makes the whole proviso meaningless and absurd 

The counsel on the other side (Brief, p. 18) say the plain- 
tiffs in error adduced evidence tending “to show that no 
payment was tnade to either of the mercantile creditors by 
preference, or with a view to discriminate between one of 
said creditors and another.” 

lt is true in the Bill of Exceptions the judge certifies they 
gave some evidence tending to show that, but, unfortunately 
for the plaintiffs in error, in his tenth finding he finds the 
fact fo he otherwise (Record. Pp +. lie finds that under 
cover of attorneys’ fees, they agreed to pay, and mn violation 
of the condition, did pay Vietor & Achilis eighty per cent. 
of their claim, 

Phe counsel Ol the other side also e yntend that this pre- 
vise question, VIZ. whether th pred \ ment was voluntary or 
not, was determined by Lord Coleridge in the case of Carey 
v. Barrett, 4 C. P. D. (1879), p. 379. We have looked care- 
fully into that case. The composition agreement in that case 
was in these words: 

“Tn consideration of ten shillings in the pound on our 
respective debts, set opposite our respective names, we here- 
bv agree to accept the sume in discharge of our said debts, 
on the understanding that no concealment or fraud has 
been practiced by said William Barrett, the whole of the 
creditors receiving not exceeding a like sum in discharge of 
their debts” (See p. ool.) 

Willis, counsel on one side, contended that the agreement 


embraced all creditors. and that ‘the whole of the cred- 


6)e) 


ene 


itors’ could not mean only those who had consented” (by 
signing 'the agreement) “to take 10s. in the pound, because 
thery debts were satished.”’ 

Matthews, on the other side, contended, “the agreement 
applies to the signing creditors only.’ 

Lord Coleridge (see p. 382) said: “The real question is 
whethe r the meaning of the document is that no creditor 
is to receive more than 10s in the pound, whether party to 
the agreement or not. Il agree that if that were the true 
interpretation the voluntary payment to any of them of 
Wiore than thr stipulated sum would he a fair ground for im- 
peaching the agreement.” 

Again he said: “ If the stipulation at the end means al/ 
the creditors we deed not discuss it. I think, fairly read, it 
means all us stegnatories.” “| can not think that the con- 
struction sought to be put upon the agreement by Mr. Willis 
is a reasonable one.” 

He held, substantially, that the instrument referred only 
to those creditors who signed it. But if. aS Ith the case at 
bar, all creditors were embraced, then the “ payinent to any 
one of them of more than the stipulated sum would impeach 
the agreement.” 

Again: ‘The counsel on the other side say the agree- 
ment to pay Vietor & Achilis was made after the compro- 
mise with the plaintiffs below, and without any previous un- 
derstanding. They quote a sentence from Lord Coleridge’s 
opinion, “that a payment in excess made afterward will 
not avoid the composition, unless made in pursuance of a 
previous understanding.’ Butthatis where the compositjon 
is sought to be impeached on the ground of fraud. It does 
not apply at all to a case where there isan express con- 


dition in writing not to pay more to anv creditor. The 


23 


language of the condition expressly looks to future pay- 
ments; and as all creditors were embraced in it, whether they 
had commenced or should thereafter commence suits, the 
pavmentin excess was a clear breach of the condition. It 
was thereby defeated. The right of action upon the original 
demand was at once revived 

We agree with the other side (Brief, p. 28) that “ The 
agreement adduced in evidence contains no provision that 
the defendants below would pav to the claimants as much 
as they paid to any others.” The condition was not if 
they should pay any other creditor more, then, in that case 
they would pay the plaintiffs below an equal per centage of 
their claim. The condition was absolute, that they would pay 
no creditor having a claim over $1000 more than sixty per cent. 
If they did, the condition of the compromise was broken. 
The court expressly found they did so, and the unpaid 
balance of the original demand was thereby revived in 


full force. 
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Tie assignment to Knickerbocker, who was the attorney 
ofthe defendants below, and who paid their money as the 
consideration, made him a trustee for them in equity. In 
form, it is true, the legal title passed to Knickerbocker, not 
as trustee or attorney, but to him individually under the 
assignment; but the equitable title or beneficial interest was 
really intrust for the plaintiffs in error and that trust rested in 
parol. The condition attached to that equity in the plaintiffs 
in error appears by the paper signed, not by Knickerbocker 
—nor by the defendants in error—but by Cleaveland, Cum- 
mings & Woodruff themselves, the plaintiffs in error who 


were the real beneficiaries 
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gut it is insisted on the other side that the paper exe- 
cuted by them does not attach as a condition, because the 
assignment to Knickerbocker was in form under seal, and 
the paper signed by Cleaveland, Cummings & Woodruff was 
not under seal, though parts of the same transaction and 
agreement. The fact is, the assignment to Knickerbocker 
was not signed by the defendants in error, but by Mr. 
Smith, the Ly ade nut. There is ft printed seal Opposite their 
names and opposite to his as agent. 

We answer first; no seal was necessary to the assignment; 
and, second; there 1s no proof to show that the agent had any 
authority wider seal to erecutle an assignment for his principals 
under seal. The seal, therefore, was a nullity—mere sur- 
plusage—and may be treated as such. 

Besides, even if it were properly under seal, we answer, 
thirdly; the paper signed by Cleaveland, Cummings & Wood- 


ist as much a bind- 


ruff, although not under seal, became j 
ing condition to their equitable interest as if it had been 
sealed, for it was the contract and the only contract between 
the parties to this suit—the very condition and essence of 
the compromise 

There was no instrument under seal from Knickerbocker, 
nor from the plaintiffs below, to the defendants below. Their 
equity under the assignment Is not stated upon its face. It 
arises from facts outside the sealed instrument. It rrows out 
of the fact that Knickerbocker was their attorney, and that 
their money paid for thre assignment. The trust, in fact 
rested in matter in pais, between the attorney and his prin- 
cipal. It therefore follows that a fundamental condition: to 
their equity could be declared by them in a writing without 


seal, which was the very condition upon which they took 


any equity at all. Had the assignment under seal been ex- 
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ecuted by the plaintiffs directly to the defendants, and had 
they taken from the defendants the agreement containing 
the condition without a seal as part of the same transaction, 
then, perhaps, there might be a chance to discuss the question 
raised by the other side, viz.: whether the agreement with- 
out seal could vary or modify or condition a sealed instru- 
ment. But the simple answer to this objection is, the ques- 
tion does not arise; for such 18, not the fact. 

It was the equity of the defendants growing out of facts 
resting in parol outside of the sealed instrument to which 
the agreement in writing, signed by the defendants, was 
made the condition. Therefore the case of Kingsley v. 
Kingsley, 20 Ill. 205, has no application at all to the case 
at bar. 

We have carefully examined thatease. While we do not 
deny the rule of law there laid down, we feel confident it 
does not affect the position taken by usin the case at bar. 

That was a case where one person indebted to another 
made a compromise of a single debt. A release under seal 
was executed and delivered. At the same time a verbal 
ayreement was made that the notes given for the release 
should be signed by a third person as surety. They were 
notsigned by him, and the court held that, nevertheless, 
the release would be operative, and that the remedy e¢=¢he 
salem, in the absence of fraud, would be by suit on the con- 
tract to secure the note 

While in the case at bar there was an attempt to make a 
general compromise, and, as we have already shown, it was 
the duty of the party seeking the compromise to use the 
utmost good faith, and to pay no creditor more than the 
amount agreed on in general for the compromise. What- 


ever the form of the compromise, whether by instrument 
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under seal or by parol, either in writing or verbally, and 
whether the condition upon which it was to be performed 
was under seal or was by parol, ifany ofthe essential condi- 
tions were violated the compromise itself was avoided, and 
the original right of action arose again. The mere formality 
of the methods by which the compromise was agreed upon 
would be immaterial. 

We claim that even if the compromise had been verbal 
only, and its condition was not to pay more than sixty cents 
to any other creditor, though there had been no writing In 
the matter whatsover, except the assignment, upon the other 
findings in this case the compromise would be unfair, and 
the defendants in error would have a right of action upon 
their original demand. 

Again, where a transaction is not required by law to be 
in writing, it is not the law that the whole contract must be 
reduced to writing because some of it is. Where thé parties 
do not reduce their entire contract to writing it Is compe- 
tent to show the whole contract, as well what is not in writ- 
ing as What may be in writing; as well what is under seal 
as What is not under seal 

in Bradshaw v. Combs, 102 Ill. 441, we read from page 433 ; 
the court aye: ~ W here parties reduce their agreement to 
writing they can not be allowed to vary its terms by parol ; 
but where it is evident that the agreement is not reduced to 
writing, but only a part of it, and where that part reduced 
to writing is merely a partial execution of a part of an en- 
tire agreement between the parties, the whole agreement 
may be proven.” , 

Greenleaf on Evidence, 12 Ed., p. 321, Chap. 15, 


Sec. 284 a. 
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This doctrine is well recognized, both in England and in 
this country. 
Morgan v. Griffiths, L. R. 6, Ex. 70. 
Lewis v. Seabury, 74 N. Y¥. 400. 
Chapin v. Dobson, 78 N. Y. 74. 


Besides. this distinction between sealed and unsealed writ- 
ings as evidence has almost disappeared, and ought to 
wholly disappear in the progress of modern education, 
modern legislation and modern decisions. 

It never had any foundation in reason. The old Saxon 
custom was for those who could write to sign their names, 
without seal. and, for those who could not, to athx the sign 
of the cross. This inability to write, and thereupon mak- 
ing acrossin its stead, was honestly avowed by Caedwalla, 
a Saxon king, at the end of one of his charters. For the 
same insurmountable reason, inability to write, the Nor- 
mans, a brave but illiterate nation, at their first settlement 
in France, used the practice of sealing only, without writing 
their names. At the Conquest, the Norman lords took their 
own fashions with them into England, and introduced 
waren seals only, instead of the English method of writing 
their names or signing with the sign of the cross. 

Il Book, Blackstone, 306. 

Ro numen of the inability to write their names, the affixing 
of the cross by the earl) Saxons, and the sealing with 
wax by the Normans, was used as a mode to identify, and 
to show their assent to what was written above the cross, 
or above the seal. Neither cross nor seal had any other 
meaning than as evidence of assent to what was written 
above them. 

When a party can write, his name signed tu an instru- 
ment is the best of all evidence of his assent. 


Zo 


As education becomes more common, the reason for seals 
upon written agreements disappears. Their importance 
grows less justin proportion as popular intelligence ‘ex- 
tends. 

Private seals are already abolished in Alabama, Arkansas, 
California, Colorado, Dakota, Indiana, lowa, Kansas, Louisi- 
ana, Michigan, Nebraska, Ohio and Texas—in thirteen 
States in the Union. While not abolished in the States of 
Connecticut, Delaware, Florida, Illinois, Maryland, Minne- 
suta, Missouri, Nevada, Oregon, Pennsylvania, Virginia, 
West Virginia and Wisconsin, all the seal required in these 
thirteen other States is a scroll. It is only in Kentucky, 
Maine, Massachusetts, New Hampshire, New Jersey, New 
York, North and South Carolina, Rhode Island and Ver- 
mont, ten other States, that a seal is still required. seven of 
the old thirteen States, with Vermont, Maineand Kentucky, 
still cling to the old Norman idea of a seal—minus wax. A 
wafer will now doin ali these States in the place of wax. 

Let us look into the reason of this thing for a moment, 
as a mere question of evidence. Suppose two parties come 
to an agreement. The one states what he will do upon one 
piece of paper, signs his name to it, and, at the end, makes 
a flourish with his pen in the shape of a scrawl. The other 
purty to the same transaction, upon another piece of paper, 
states his part of the contract in writing, signs his name in 
a plain legible hand, but makes no scrawl at the end of it. 
The question is, shall both papers, executed and delivered 
at the same time, which together state the agreement on 
both sides as parts of the same transaction, the very ideas 
upon which their minds meet, be read together as evidence 
to learn the true meaning of the contract between the par- 


ties? Or must we read one and leave out the other? 
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(rave and reverend judges in this vear of our Lord 1889, 
near the close of the nineteenth century, are asked by the 
other side to reverse the judgment of the court below because 
it refused to exclude the written condition, and the very con- 
dition upon which the plaintiffs below consented to compro- 
mise their demand, simply because the defendants below 
omitted to place the scraw/, the old badge of ignorance, after 
their names. 

The proposition seems too absurd for serious considera- 
tion. Both papers are written in plain-English. Both are 
but parts of the same transaction, as much so as if both 
were written on the same paper; as much so as if a re- 
ceipted bill of sale were given to one party in consideration 
of the note of another, for the price of the goods. 

In the leading case of Slackpole vy. Arnold, 11 Mass. 30, 31 
Parker, J., states with great clearness the reason why parol 
evidence, which is oral, unwritten evidence, can not be ad- 
mitted to explain away contracts in writing; whether sealed 
or unsealed it makes no difference. “It is not because a 
seal is put to the contract that it shall not be explained 
away, varied or rendered ineffective; but because the contract 
itself is plainly and intelligently stated in the language of 
the parties, and is the best possible evidence of the intent 
and meaning of those who are bound by the contract, and 
of those who are to receive the benefit of it.” 

Greenleaf, Sec. 282, Vol. 1, says: “It is apparent that 
the rule excludes only parol” (which means oral) “ evidence of 
the language of the parties contradicting, varying or adding 
to that which is contained in the written instrument.’’ 

The rule does not exclude written language to explain 
written language in the same transaction. It would be a 


monstrous injustice to exclude the written language signed 


av) 


by the party at the same time as part of the same contract, 


and which was written and signed expressly as the consid- 
eration and condition of the contract of compromise. 


The reason for excluding oral evidence to vary written 


agreements is well given by Lord Coke in the Countess of 


Rutlar l’s CuSe (5 Rep., 26 (), and is as follows. VIZ: ™ It 
would be inconvenient that matters in writing made by ad- 
vice and consideration, and which finally import certain 
truth of the agreement of the parties should be controlled 
by an averment of parties, to be proved by the uncertain 
testimony of slippery memory; and it would be dangerous 
to purchasers, and all others in such cases, if such nude 
averments against matter in writing should be admitted.” 

It is the written matter which mere oral words, Lert sound, 
which-may easily be forgotten, ought not to explain. 

We concede that all oral conversation which preceded 
the execution of the written instrument is excluded by this 
rule, and ought to be. But both upon reason and upon 
authority, there is no ground for excluding the writing exe- 
cuted by the party as part of the transaction. 

There is no uncertain testimony of slippery memory in 
the writing. It speaks in plain language to-day just what 
it did when it was executed, and will speak the same lan- 
fuape so long as it exists. It is no parol explanation of a 
written contract. It is part of the written contract itself. 
The court below was right in admitting it in evidence as 
the agreement executed by the plaintiffs in error, as the con- 
dition of the compromise with them. 

IV. 
As TO THE PLEADINGS. 

In indebitatus assumpsit the plea of the general issue con- 


trols as to all defenses on the merits. Every fact mav be 
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put in evidence by the defendants to show that at the time of 
pleading the defendants were not indebied to the plaintiffs ; 
undevery fact may be put in evidence by the plaintiffs toshow 
that the defendants were at that time indebted to the plaintiffs. 
The indebtedness, the liability, is the very gist of the 
action. 

Gould, in his work on pleading (Chap. VL, Sees. 48 and 
49), states more clearly than any other writer the reason for 
this well known and peculiar rule in indebitatus as- 
sumpsit. “In that action, as the promise laid in the 
declaration is a mere inference or conclusion of law from the 
debt or legal liability alleged as its consideration (which in- 
ference the law continually raises while the legal liability 
remains and no longer) it results that whatever disproves 
a subsisting debt or legal /iability at the time of the plea 
pleaded disproves the alleged promise. And the existence 
of the debt, ete., at the time of pleading may be disproved 
by showing either that it never existed, or that it has been 
by any means ertinguished before that time.” (Chap. VI, 
Sec. 48.) 

The general issue in this action simply means that the 
defendant “at the time of the pleading is not indebted to the 
plaintiff, or not in law liable to the demand made in the 
declaration.” (Gould’s pleading, Chap. VI, See. 49.) 

The rule is well stated also by Chancellor Walworth in 
the N 7. Court of Appeals, Mille ge Ss Manice, 6 Hill, p. 124. 
See Wann v. McNulty, 2 Gilman 355; 1 Chitty, marg., p. 
278, where Chitty says, a release may be“ given in evidence 
under the plea of non-assumpsil although there were also a 
special plea in which the ground of defense might not have 
heen corre etly stated.”’ 

lf, disregarding 9 special plea, such a defense can be 


given under the general issue, a fortiori, whatever avoids 
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go to New York for the purpose of telling any more than 
was necessary to secure the assent of creditors. His 
main object was to geta compromise as best he could. We 
do not claim that he intentionally concealed anything, but 
we do claim, as was found by the court, that the plaintiffs 
in error themselves, concealed from their acvtorneyv the very 
material fact that Libby, who was reputed to bea man of 
great wealth, was a common law partner in the house; and, 
that Libby had expressly agreed with Cieaveland that all 
the debts should be paid. 

3d. Counsel for the plaintiffs in error argue that it was 
not material that it should be disclosed to the defendants in 
error that Libby had signed the instrument of dissolution 
referred to in the fifth finding, or that Knickerbocker failed 
to make any statement as to Libby’s financial ability to pay 
the debts. 

As to the paper signed by Libby, they Say that no ad- 
vantage could have been taken of it by the defendants in 
error, because an agreement of this kind is only binding 
between the partners themselves, and is not such an agree- 
meut as could be sued upon by creditors. 

This question we have already discussed at some length, but 
it is not by any means the settled law that where a contract 
of this kind is made, the promisor or promisors may not be 
directly sued in a common law suit by a creditor of the old 
firm. That such a suit may be maintained has been held 
by many respectable courts. See the whole subject fully 
discussed in Bates on Law Partnership, Vol. 1, Sec. 504, et 
seg., and cases cited in Note 2; also Sec. 510, and notes; aiso 
Sec. 511 and notes; also Sec. 513 and Sec. 516. 

The doctrine seems to be based upon the foundation that 


a new promise is made upon a sufficient consideration. In 


a 


iain 


* 
— ——e ane _— 


30 


this case, for instance, Libby and the others, upon the con- 
sideration of having Cleaveland turn over to him all the 
assets of the firm, agreed that the new firm should pay the 
debts of the old firm, and they took the assets with which 
to pay them. That they were insufficient is immaterial. 
That appellants did not form a new firm is immaterial. It 
was a valid contract, and, as we say, there are many re- 
spectable authorities holding that Libby and the others 
could have been sued by the creditors of the old firm. 

However, even if this were not so, we maintain that in 
case a judgment should be obtained against the old firm 
and it should appear that Libby was only a limited 
partner, upon a creditors’ bill, and receiver duly appointed, 
the promise of Libby to pay the debts of the old firm in 
the manner stated in the contract would be an asset 
in the hands of the receiver, which could be collected and 
applied to the benefit of the judgment creditors 

This would follow even upon the assumption that Mr. 
Libby was a limited partner; but inasmuch as the eourt 
found—and as to the correctness of the finding there can be 
no doubt—that Mr. Libby was a general partner, any argu- 


’ 


ment as to whether he could have been held upon this con- 
tract upon the assumption that he was only a limited part- 
ner, 1s unnecessary. 

The fact is, that this paper was introduced in evidence to 
show that Mr. Libby had himself signed a paper which 
proved conclusively that he was a general partner in this 
house. That was one of the issues made in the case by the 
plea in abatement; and, under that plea it was material 
evidence. 

In fact, it was conclusive evidence to show that 


Mr. Libby was a general partner in the house. That 
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paper recites that a partnership existed. It had been 
pleaded by Libby that he was not a_ partner. This 
document was introduced in evidence for’ the purpose of 
showing that he was; and, the concealment of material fact 
on the part of the plaintiffs lu error consisted in not dis- 
closing to their creditors what they could not help knowing 
to be true, because they all signed the paper which 
declared it; that Mr. Libby was, beyond all peradventure, a 
general partner in the house, and liable to the utmost far- 
thing for its debts. That they did not communicate this 
fact to Mr. Knickerbocker, among other things, constitutes 
i breach of good faith in this case; and, we submit, it 1s 
conclusive evideuce on that point. 

We therefore say, that Libby was unquestionably liable 
as a general partner; that this fact was known to the 
plaintiffs in error when Mr. Knickerbocker went- to New 
York. because the paper was executed on the 30th of Octo- 
ber, and signed by all the plaintiffs in error, while the 
failure did not occur untilthe 14th of November, and was 
a material fact to be disclose:l to the creditors upon suing 
for a compromise. 

If we assume that Libby was a limited partner, a 
question which Mr. Knickerbocker refused to decide for 
the creditors, it was also very important to the defendants 
in error that the contents of this paper should have beeu 
known to them; because, if Libby was only a_ limited 
partner, they miglt, as we claim, have been able to have 
sued him upon that contract; or if the court should con- 
sider that the weight of authority is not with us in this posi- 
tion, we repeat such contract could have been reached. 
by a creditors’ bill and receiver thereon, and made availa- 


ble to the creditors, us an asset of Cleaveland. 
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Ith. As to whether the plaintiffs in error had broken 
their alleged agreement not to pay voluntarily inore than 
sixty cents on the dollar, we have already fully discussed 
that question. 
ee oth. The plaintiffs in error claim that even if the de- 
fendants in error were entitled to a judgment, such judg- 
ment should have been not to exceed twenty cents on the 


dollar of the claim instead of forty cents, and in support of 


this position they urge that tlre assignment was an instru- 
) ment under seal, and that the contemporaneous agreement 
—which the findings show to be a part of the same trans- 
action—by which the plaintiffs in error agreed not to pay 
anybody any more, being by parol (i. ¢.,a writing not under 


seal), “it can not be availed of as a part of, or exception to, 


or a condition of, the assignment.”’ 

( Singularly enough the plaintiffs in error here treat this 
instrument as a release, while immediately afterward they 
treat it as an assignment; treating it as one or the other, as 
may best suit the exigencies of their argument. 

In reply to this we say, first, the instrument is not really 
an instrument under seal, and is of no higher solemnity 
than the other contemporaneous writing constituting a part 
of the same transaction. We repeat: 

It was not necessary to have this assignment under seal. 
It was not a release in form: it was an assignment of claim. 
[t wus the way that the plaintiffs in error chose to make 
their settlement. It was not signed by the defendants in 
error. Even if it had purported to be signed by the de- 
fendants in error, it would not be valid as an instrument 
under seal, unless the pariner signing it was duly author- 

: ized, under seal, to sign. Now, being signed by the agent 


of the defendants in error, the seal is mere surplusage, un- 


She 
less it appears that he was duly authorized, by an instru- 
ment under seal, to sign. 

It is a familiar principle. of law that no person can, as 
agent for another, bind that other under seal, unless he 
himself is authorized to do so by an instrument under seal. 
Consequently, this assignment to Knickerbocker, being 
simply signed by the agent of the defendants in error, 
who was not himself authorized under seal, has no higher 
solemnity than a written agreement by parol, and the seal- 
ing is nere surplusage. 

As fully appears, and as expressly found by the court 
(Rec. p. 21), these papers constituted a single transaction. 
The parties had agreed to make a compronnise at sixty cents 
on the dollar, provided plaintiffs in error would pay no 
othercreditor more than sixty cents on the dollar, and after 
such understanding was had they undertook to put it in writ- 
ing, and did it in the form which, appears before the court. 
In all probability, Mr. Knickerbocker having printed forms 
containing printed seals, the agent of the defendants in 
error signed that paper, not dreaming that he was making 
what is called a sealed instrument, and as the condition of his 
SLGUING ul, re quired from them at the same time the other writing 
in evidence, which had no seal. 

The whole theory of the case was, that material facts 
which plaintiffs in error were bound to disclose were con- 
cealed from the defendants in error when they agreed to 
make this compromise; that the compromise was on the ex- 
press condition that the plaintiffs in error would not pay 
anybody any more than they did the defendants in error; 
that plaintiffs in error had intentionally violated this 
express condition upon which the settlement was made; 


that the writings, taken together, were the best evidence 
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of what was agreed to; and, that because of the fraudulent 
concealment from them of material facts, and of the viola- 
tion of the condition under which the compromise was 
made, the original cause of action revived, and they had a 
right to bring suit uponit, and to treat the assignment to 
Knickerbocker as of no effect between them. 

The counsel for the plaintiffs in error further contend that 
the title tothe notes and the account stated passed by the 
assignment to Knickerbocker, and that, therefore, the de- 
fendants in error could not sue upon the original demand 
so long as that assignment remained unrescinded. 

As before stated, the defendants in error claim that the 
assignment was void for the reasons above stated; that 


it was in equity simply an assignment to the plaintiffs 


in ‘error (themselves) though in form to their agent and 


attorney, Mr. Knickerbocker. It was admitted on all sides, 
and it appears in many places in the record, that they were 
the beneficiaries—that their money paid for it, and there- 
fore, it could. and should, bea treated as found by the court, 
as a nullity. 

As to the SpectaL PLEADINGs, we repeat: 

All the issues in this suit were clearly triable under the 
common counts and the general issue, excepting only the 
question of misjoinder. | 

The defen: lants below pleaded the general issue, and three 
special pleas, namely,(l) plea in abatement, denying joint 
liability; (2) assignment to Knickerbocker, and (3) accord 
and satisfaction; all of which pleas, excepting the plea in 
abatement, amounted simply tothe general issue. 

[See Gould on Pleadings, 4th Ed., Chap. 6, Part 1, Sees. 47 
to 53, where it is shown that the only special pleas required 
in assumpsit are the statute of limitations, tender, set-off 


and bankruptcy.| 
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UNITED STATES V8. DAVIS. 1 


] UNITED STATES OF AMERICA, 
District of Maryland, to wit: 

Ata district court of the United States for the district of Maryland, 
begun and held at the court-house in the city of Baltimore on the first 
Tuesday in September, being the sixth day of the same month, in the year 
of our Lord one thousand eight hundred and eighty-seven. 

Present, the honorable Thomas J. Morris, judge Maryland district ; 
Thomas G. Hayes, esquire, attorney ; George H. Cairnes, esquire, mar- 
shal; James W. Chew, clerk. 

Among other were the following proceedings, to wit : 


TyzterR Davis ) 
ra, » 
Tue Unrrep Srares. } 


Petition under the act of March 3d, 1887, chapter 359.— Filed 2d Septem- 
her, 1887. 


In the U. S. district court, district of Md., Court of Claims side. 
TyLer Davis 
rs. ; 
Tue Unrrep Srares. } 
To the honorable Thos. J. Morris, judge of said court : 


2 Your petitioner, Tyler Davis, by John E. Bennett, jr., his at- 
torney, respectfully shows to your honor— 

1. That he was duly qualified and appointed, according to the laws of 
the United States, to serve as a special marshal of registration and elec- 
tion prior and during the Congressional election of 1886, and herewith 
he prays that there may be produced before your honor the oath of ap- 
pointment whereto he subscribed, now in the hands of the Government. 

2. That he faithfully and diligently performed his duties and served 
all required time in the capacity of marshal as aforesaid, and that he was 
thereupon entitled under 8. 2031 of the Rev. Statutes of the United 
States to wages at the rate of $5.00 per day to the extent of ten days. 

3. That the United States has refused to pay him his wages as provided 
by its said laws, and has paid him only but $25.00, in evidence of which 
he prays that there may be produced before your honor the receipt he 
signed for the money so paid and the duplicate warrant issued to him for 
the full sum of $50.00, both of which are now in the hands of the Gov- 
ernment. 

That all and several the matters and things are true and within the 
jurisdiction of this honorable court. 

To the end, therefore, that vour honor may render judgment 
3 against the United States Government for the balance due your 
petitioner, being the sum of $25.00, as aforesaid. 
Joun E. Bennett, Jr., 
Attorney for Petitioner. 

Sworn to before me this 2d day of September, A. D. 1887, by Tyler 
Davis. 

Jas. W. CHEw, 
(Th Dt C't ULS.: 
10709 
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“ UNITED STATES VS. DAVIS. 


Affidavit of service of copy of said petition on United States district attorney 
for Maryland.—Filed 7th October, 1887. 


In the U.S. district court, district of Maryland, Court of C laims side, 


TyLter DAvIs ) 
Nx 


Tue Unirep SratTes. } 


On this 7th day of October, 1887, before the subscriber, clerk of the U. 
S. district court, district of Maryland, personally appeared William M. 
Isaac, who made oath on the Holy Evangely of Almighty God that he 
served on Thomas G. Hayes, U. S. district attorney for the district of 
Maryland, a copy of the petition filed in the above-entitled case, and that 
said service was made by him in his capacity as deputy U.S. marshal on 
the 7th day of October, 1887. 

Signature of affiant. 

W. M. Isaac. 
Jas. W. CHew, CTE, 
Clerk U.S. District Court, District of Maryland. 


4 Answer to petition.— Filed 27th October, 1887. 
In the district.court of the United States. 


TYLER DAVIS ) 
PS, . 
Tue Unrrep Srares. } 


To the honorable Thomas J. Morris, judge of said court : 
The answer of the United States, by Thomas G. Hayes, its attorney, to 
the petition filed in the above cause respectfully states : 
That the United States admits the matter and things aver’ed in the 
first paragraph of the said petition. 
2nd. That the United States admits that the said petitioner faithfully 


and diligently performed the service as set forth in the second paragraph 


of said petition, and further admits that the petitioner was entitled to be 
paid wages at the rate of $5.00 per day, but not for the length of time 
claimed ‘by said petitioner, for the reason set forth in the succeeding para- 
graph of this answer. 

3rd. That the United States admits the facts aver’ed in the third para- 
graph of said petition, except the averment that the said $50 was in the 

hands of the marshal, but says that the said pammaner was only 
5 entitled to the amount he received, to wit, $25.00, because by : 

circular letter received by the marshal from the honorable Attor- 
ney-General of the United States, dated October 15th, 1886, the said mar- 
shal was ordered to pay only for five days’ service. The words of said 
cireular letter so ordering the marshal were as follows: 

“Tt is not expected that supervisors and deputy marshals will receive 
compensation for more than five days’ service, and they should be so in- 
formed ; within this time all ean be done, it is ‘thought, that ought to be. 
done.” 
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And the United States prays that said petition may be dismissed with 
costs. 
And, as in duty bound, &c., 
Tuomas G. Hayes, 
U.S. Distriet Attorney. 


Demurrer to anawer.— Filed 27th October, 1887. 


In the United States district court, district of Maryland, Court of 
Claims side. 
TyLerR Davis ) 
va. - . 
THe Unrrep Srates. } 


The plaintiff in the above-entitled cause demurs to the answer uf the 
defendant for that the said answer doth not disclose a good defence in 
law. 

JoHN E. BENNETT, JR.., 
Attorney for Plaintiff. 


6 Affidavit of service of copy petition’on the Attorney-General of the 
United States.—Filed 16th November, 1887. 


THE UNITED STATES OF AMERICA, 
District of Maryland, 88 : 


I hereby certify that on this 25th day of October, 1887, before George 
Morris Bond, a commissioner of the United States for the fourth circuit 
in and for the Maryland district, personally appeared Juhn E. Bennett, 
jr., and mad’ oath, in due form of law, that he is the attorney for the pe- 
titioner in the case of Tyler Davis vs. The United States, instituted in the 
district court of the United States, district of Maryland; and that he did, 
pursuant to the act of Congress in cases of claims against the Govern- 
ment, mail by registered letter to the Attorney-General of the United 
States a copy of the petition filed in the said case. 

In witness whereof he subscribes his name hereto. 

Joun E. Bennett, JR. 


[COMM’R’S SEAL. GEORGE Morris Bonn, 
United States Commissioner for the Maryland District. 


7 16th November, 1887, the United States by its attorney joins 
issue on the demurrer. 


Opinion and judgment of the Court—Filed 18th November, 1887. 
In the district court of the United States for the district of Maryland. 


TyLer Davis ) 
rs. , 
Tue Unirep Srares or AMERICA. } 


The plaintiff has brought this case against the United States in the 
U. S. district court for the Maryland district by filing his petition in ac- 
cordance with the act of Congress of March 3, 1887, chap. 359, by which 


>. 
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jurisdiction in cases against the United States is given to the court where 
the amount of the claim does not exceed $1,000, and the claim is founded 
upon the Consti’tion and the laws of the United States (except pensions) 
or any regulation of an executive department, or upon any contract ex- 
press or implied with the Government of the United States, or for dam- 
ages liquidated or unliquidated in cases not sounding in tort, in respect of 
which claims the party would be entitled to redress against the United 
States either in a court of law, equity, or admiralty if the United States 
were suable. 
8 The plaintift’s petition has been only served upon the district 
attorney of this district, and upon the Attorney-General of the 
United States, as required by the act of Congress. 

The plaintiff alleges that there is due him by the United States the sum 
of twenty-five dollars ($25) for the balance of his compensation as a spe- 
cial marshal of registration and election prior to and during the Congres- 
sional election of 1886, in the city of Baltimore, he having faithfully and 
diligently performed his duties s, and being entitled to $5 per day for ten 
days, and having been paid only twenty-five dollars ($25), payment of 
the balance claimed by him having been refused. 

The answer of the United States admits that the plaintiff has performed 
the service claimed for in his petition, but denies that he is entitled to re- 
ceive more than the twenty-five dollars already paid to him, for the reason 
that by a circular letter addressed by the Attorney-General of the United 
States to the marshal of this district, dated the 15th Oct., 1886, the mar- 
shal was directed to notify the speci ial marshals that they would only re- 
ceive twenty-five dollars. 

The plaintiff has demurred to the answer of the United States and 
joinder in demurrer has been sustained, 


FINDINGS OF FACT, 


9 1. I find that the plaintiff was duly appointed and commissioned 

special deputy marshal of election for the 18th ward of Baltimore 
City, in the State of Maryland, by George H. Cairnes, esq., United States 
marshal for the district of Maryland, on the 3rd day of September, A. D. 
1886, in pursuance of section 2021 of the United States Revised Statutes, 
and the supplements and amendments thereto, and that he duly qualified 
and entered upon his duties. 

2. I find that the laws of Maryland governing registration for Con- 
gressional and other elections in the city of Baltimore require the officers 
of registration, for the purpose of correcting the lists of qualified voters, 
shall sit with open doors in the several wards of the city from 9 a. m, to 
9 p. m. for fifteen successive days, commencing on the first Monday of 
September, and afterwards, for the purpose of revising the lists, for three 
(3) successive days, commencing on the = Monday of October. 

3. I find that the plaintiff, in pursuance of his said appointment, and of 
the provisions of section 2016 of the Revised Statutes, which authorized 
and required the supervisors of elections to attend at all times and places 
fixed for the registration of voters, who, being registered, would be en- 


titled to vote for a representative or delegate in Congress, and to 
10 personally inspect and scrutenize such registration, and in omens 
ereto 


ance of section 2021, which made it his duty, when required t 


te sm it 


illiteatediliientiiie «cities 
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to aid and assist the supervisors of election in the verification of any lists of 
persons who may have registered, did attend the said registration in the 
said ward for which he was appointed for the purpose of aiding and assisting 
the supervisors of election, for fifteen days in September, A. D. 1886, and 
for three days in October, 1886, being October 4th, 5th, and 6th in said 
year. 

4. I find that the U. S. marshal for this district, on the 16th October, 
1886, received from the Attorney-General of the U.S. a circular letter, in 
which he notified the marshal that “ It is not expected that supervisors and 
deputy marshals will receive compensation for more than five days’ serv- 
ices, and they should be so informed. Within this time all can be done, 
it is thought, that ought to be done.” 

5. I find the plaintiff was on duty and had performed eighteen days of 
proper and necessary service as special marshal before the circular letter 
of the Attorney-General, relied ‘upon in the answer of the United States, 


| had been: received. 


CONCLUSION, 


Section 2031 of the Revised Statutes, “and ‘here shall be allowed 

1] and paidto * * * each special deputy marshal who is ap- 

pointed and performs his duty under the preceding provisions, com- 

pensation at the rate of five dollars per day for each day he is actually on 
duty, not exceeding ten days.” 

. Under this law the plaintiff earned and is entitled to eight dollars com- 
pensation, and having received but twenty-five dollars, I sustain the de- 
murrer, and I do give judgment in favor of the plaintiff against the 
United States for the sum of twenty-five dollars, with costs to the plaint- 
iff, being the fees paid by him to the clerk of the court, amounting to 
$2.55. 

Tos. I. Morris, 
District Judge. 


Therefore it is considered by the court here that the said plaintiff re- 
cover against the said defendant as well the said sum of twenty-five dollars 
for his damages, as the sum of two dollars and fifty-five cents, adjudged 
by the court here unto said plaintiff for his costs and charges in this be- 
half expended. 

Memorandum.—Judgment was rendered in this case on the 18th No- 


vember, 1887. 


Application and notice of appeal to the Supreme Court of the United States 
by the United States.—Filed 16th January, 1888. 


In the district court of the United States for the district of Maryland, 
December term, 1887, 


Tyzier Davis ) 
rea. : 
Tue Usrrep States. } 


From the judgment rendered in the above-entitled cause on the 18th 
day of November, A. D. 1887, in favor of the plaintiff, the defendants, 


.. 


6 UNITED STATES VS. DAVIS. 


12 by Thomas G. Hayes, United States district attorney, on the 16th 
day of January, A. D. 1888, makes application for, and gives 
notice of, an appeal to the Supreme Court of the United States. 
Tuomas G. HAYEs, 
U.S. District Attorney. 


In the U. 8. district court, district of Maryland. 


TYLerR DAvIs ) 
ve. 
Tue Unirep Srates. } 


To the honorable Thomas I. Morris, judge of said court : 

Tyler Davis, by H. Arthur Stump, his att’y, prays the court that a 
docket fee of ten dollars be allowed the att’y in the judgment in this case 
against the United States. 

H. ArTHUR Stump, 
Attorney. 


The motion and prayer of the plaintiff in the above-entitled case that 
there be taxed as part of the costs for which he is awarded judgment 
against the United States a docket fee of ten dollars to his attorney is re- 
- fused and denied, the court considering that it has no power to allow a 
docket fee to the attorney for the reason that section 15 of the act of March 
3, 1887, empowers the court to allow to the prevailing party as costs, only 
the costs actually incurred for witnesses and summoning the same, and fees 

paid to the clerk of the court. 
13 Oct. 5th, 1888. 


Tuos, I. Morris, Judge. 


The petitioner, by H. Arthur Stump, his attorney, prays an appeal 
from the order in the above cause, refusing to allow the docket fee above 
prayed for to be taxed as costs in the judgment against the United States, to 
the Supreme Court of the United States. 

H. ARTHUR Srump, 
Atty. for Pref. 


And thereupon it is ordered by the court here that a transcript of said 
judgment, together with all things relating thereto, be transmitted to the 
Supreme Court of the United States to be held on the second“Monday of 
October next, and the same is transmitted accordingly. 


District of Maryland, to wit : | 

I, James W. Chew, clerk of the district court of the United States 
for the district of Maryland, do certify that the foregoing is a true record 
of the proceediugs of the said court in the therein entitled cause. 

In testimony whereof I hereto set my hand and affix the seal of the 
said district court on this 5th day of October, A. D. 1888. 

[ SEAL. | Jas. W. Cuew, Clerk. 


(Indorsement on cover:) No. 1425. The United States, appellant, vs. 
Tyler Davis. Maryland D.C. U.S. Filed October 27, 1888. 
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Iu the Supreme Court of the United States, 


OcrosBer TERM, 1889. 


THe UNITED STATES, APPELLANT, ) 
ve. No. 1033. 
TYLER DAVIS, APPELLEE. i 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MARYLAND, 


BRIEF OF APPELLANT. 


STATEMENT OF CASE. 


This case came before the court at the October term, 
1888, on a motion to dismiss the appeal. This motion 
having been decided adversely to the appellee (131 U.S. 
Reports, 36), comes before the court for the decision upon 
the merits. 
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Tyler Davis, September 3, A. D. 1886, in pursuance 
of section 2021 of the Revised Statutes, was duly ap- 
pointed and commissioned a special deputy marshal of 
election for the eighteenth ward of the city of Baltimore, 
in the State of Maryland. The laws of Maryland gov- 
erning registration for Congressional and other elections 
in the city of Baltimore require officers of registration, for 
the purpose of correcting lists of qualified voters, to sit 
with open doors in the several wards of the city from 9 
a.m. to 9 p. m. for fifteen successive days, commencing 
on the first Monday of September ; and afterwards, for 
the purpose of revising the lists, for three successive days, 
commencing on the first Monday of October. In pursu- 
ance of his appointment and of the provisions of section 
2016 and section 2021 of the Revised Statutes, plaintiff 
was actually on duty in such capacity for fifteen days in 
September and three days in October, 1886. Plaintiff re- 
ceived from defendant the sum of $25. 

This suit is brought to recover the sum of $25, being 
the difference between five days’ services allowed and paid 
and ten days’ services claimed. To this claim defendant 
answered that on the 16th day of October, 1886, the 
United States marshal for that district received from the 
Attorney-General of the United States notification “ that 
it is not expected that supervisors and deputy marshals 
will receive compensation for more than five days’ serv- 
ices, and they should be so informed. Within this time 
all can be done, it is thought, that ought to be.” 

The words in quotation are part of a circular letter is- 
sued by the Attorney-General of the United States in ac- 


cordance with instructions from the President, contained 
in a letter of which the following is a copy: 


EXECUTIVE MANSION, 
Washington, October 5, L886. 
Hon. A. H. GARLAND, 
Attorn y (ren ral. 

Dear Str: You are her by requested to take 
general charge and direction of the execution of the 
statutes of the United States touching the appoint- 
ments ot supervisors ot election and special deputy 
marshals, and the performance of their duties, and 
their compensation, so far as these subjects are by the 
constitution and laws, under the supervision and con- 
trol of the executive branch of the Government. 

Yours truly, 
GROVER CLEVELAND. 
The circular letter is as follows: 


DEPARTMENT OF JUSTICE, 
Was: hington, dD. ee Octobe r 15, 1886. 
To 


: 
United States Marshal. 

Sir: In pursuance of a letter of the 5th instant, 
from the President, directing the Attorney-General 
to take charge of the “ appointment of special dep- 
uty marshals,” “the performance of their duties and 
their compensation,” together with “the compensa- 
tion of supervisors,” at the Congressional election in 
November next, your attention is directed to the pro- 
visions of Titles 24 and 26, chapter 7, Title 70, of 
the Revised Statutes. Under sections 2022 and 
2024, Revised Statutes, you have power to keep the 
peace, protect supervisors, preserve order, prevent 
frauds, and enforce the law in towns of 20,000 in- 
habitants and upwards. 
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You should make yourself familiar with the statutes 
referred to, and see that they are understood by your 
deputies, who should be discreet men, impressed with 
the importance of an honest franchise. 

The manner of discharging these duties by your- 
self and your deputies is largely left to your discre- 
tion. In matters involving questions of law, you — 
are directed to consult the attorney of the United 
States for your district for needed information and 
advice. It is assumed that the duties can be per- 
formed without infringing upon the rights of any 
citizen in a manner that shall be firm and at the same 
time free from an unnecessary display of authority. 

It is not expected that supervisors and deputy 
marshals will receive compensation for more than 
five days’ services, and they should be so informed. 
Within this time all can be done, it is thought, that 
ought to be. You need vigilant men, who are con- 
scientious workers, and no others. 

Before payment each deputy and supervisor will 
present to you his commission, oath,and badge of of- 
fice, with an affidavit that he is the person to whom 
the commission was issued; that he performed the 
days’ services as charged, which will be annexed by 
you to the pay-roll as voucher for its adjustment. The 
same facts should also be known to you through 
other means. a 

Upon payment being completed, these accounts 
should be approved by the court and forwarded to 
this Department for action under the Executive or- 
der mentioned. 

Very respectfully, 
A. H. GARLAND. 
Attorney-General. 


No other is suggested, unless the foregoing constitutes 
a defense. | 


BRIEF OF ARGUMENT. 


Two questions are involved : 

(1) Has the President authority in any event to regu- 
late the length of service and compensation of a supervisor 
of election ? 

(2) The services having been fully performed ten days 
before the circular letter was received by the marshal, 
it applicable as a defense in this case, admitting that au- 
thority existed on the part of the President to regulate 
the length of service and compensation of a supervisor of 
election ? 

Perhaps no better exposition of the affirmative of these 
two } ropositions can be made than that of the learned 
Attorney-General, who caused the circular letter to be 
issued. The following instruction to enter a defense on 
the part of the Government states the reason and force of 
the cireular: 

“ You are instructed to enter defense that, under the 
instructions of the President to the Attorney-General, 
no payments could be allowed beyond the maximum 
of five days stated in the circular. 

By reference to the provisions of Titles 24 and 26 
of the Revised Statutes you will see that before Octo- 
ber 5, 1886, there was no Department authorized by 
law to make compensation for such services; that 
there is in the statutes no authority conferred upon a 
court to superintend the services of a supervisor, or 
to direct what days he shall serve ; that there is nothing 
in the statutes which authorizes a chief supervisor of 
election to determine the number of days of necessary 
service of a supervisor ; that without such authority in 
the power of the court or a chief supervisor, the dura- 
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tion of service, and the importance thereof, must depend 
upon the discretion of the supervisor, or upon that of 
an officer in charge of the administration of the law; 


that it is not the spirit of the law to allow a servant : 
of the Government to fix the time and manner of his 
, services, even within a given maximum ; that in the | 


discharge of such duties there must somewhere be 
found a legal responsibility and supervision ; that 
ordinarily the time and expense are consonant with 
the spirit of the law when supervised and paid by a 
disbursing officer ; that a disbursing officer can not be 
responsible for the irregular and interested services 
of an official without control or restraint; that the 
provision of Article lI. section 3, of the Constitu- 
tion, directing the President to “take care that the 
laws be faithfully executed,” made the President the | 
supervising officer and legal agent until an officer 
was designated; that the Executive order under 
the provision mentioned designated the Attorney- 
General: that thereupon the control over super- 
visors was given to the Attorney-General with 
the discretion given to the Executive to “care 
that the laws be faithfully executed ;” that such 
mandate committed the matter to the discretion 
of the supervising power; that in the exercise of 
official discretion, compensation for a maximum of 
five days was fixed with Executive sanction ; that 
the appointment’ of a supervisor by the court has 
the color of a contract, it-is true, but of an inchoate 
contract, only complete when the services are ap- 
proved by the other contracting party, who was the 
Executive prior to the appointment of’ the Attor- 
ney-General, and the latter subsequently ; that the 
Executive mandate of the Constitution controlled 
the services of supervisors prior and the Attorney- 
General all services subsequent to October 5, 1886 ; 
that no other person or officer was clothed with 


Soe ramen 


power in the matter; that, it being contrary to the 

spirit of the law for a subordinate to continue and 
control his own services in such a manner as he shall 
think just and necessary for the execution of the 
law, he must be subject to the Constitution and duly 
appointed powers; and, therefore, the action of the 
Executive and Attorney-General in the matter is 
final and conclusive.” _ 

We deem it fair to the court to say that the same 
questions have been passed upon by Federal courts in 
two instances, in each of which the conclusion reached is 
that the President had nv authority to regulate the length 
of service and compensation in these matters. 

Vide, Stockdale, Supervisor of Election, v. The United 
States, 39 Federal Reporter, 61. 

Berry v. The United States, 35 Federal Reporter, 269. 

Joun B. Corron, 
Assistant Attorney- General. 


-_ 
~— 


ba “bao 


Supreme Court * United States, 


OCTOBER TERM, 1888. 


THE UNITED STATES, Appellant, 


TYLER DAVIS, Appellee. 


MOTION TO DISMISS APPEAL. 


CHARLES C. LANCASTER, 


Counsel for Appellee. 


Beresford, Printer, 
Washington, D. C. 


Gn the Supreme Court of the Anited States. 
Oc oper Term, 1888. 


Tue United StatTEs, Appellant, ) 
vs. . No. 1,425. 
Tyxter Davis, Appellee. 


Appeal from the District Court of the United States for the 
District of Maryland. 


Extract FROM TRANSCRIPT OF RECORD. 


Unrtep States oF AMERICA, 
District of Maryland, to wit: 

At a District Court of the United States for the district 
of Maryland, begun and held at the court house in the city 
of Baltimore on the first Tuesday in September, being the 
sixth day of the same month, in the year of our Lord one 
thousand eight hundred and eighty-seven. Present, the 
honorable Thomas J. Morris, judge Maryland district; 
Thomas G. Hayes, Esquire, attorney; George H. Cairnes, 
Esquire, marshal; James W. Chew, clerk. 

Among other were the following proceedings, to wit: 


Petition under the act of March 3, 1887, Chapter 359. Filed 
2d September, 1887. 


IN THE U.8. DISTRICT COURT, DISTRICT OF 
MARYLAND. 


Tyzter Davis 
vs. No. 

Tue Unitep States. 
Amount prayed in petition, $25.00. 
Final judgment. 


Court of Claims side. 


bel 


te 
evi ae oti Ml: 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MARYLAND. 


Tyter Davis 
No. 


vs. 
Tue Unttrep STaTEs. 
- 7 


* * * 


Therefore it is considered by the Court here that the said 
plaintiff recover against the said defendant, as well the said 
sum of twenty-five dollars for his damages, as the sum of two 
dollars and fifty-five cents, adjudged by the Court hereanto 
said plaintiff for his costs and charges in this behalf ex- 
pended. 

Memorandum.—Judgment was rendered in this case on 
the 18th November, 1887. 


Application and notice of appeal to the Supreme Court of the 
Uniied States. Filed 16th January, 1888. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MARYLAND. 


December Term, 1887. 


TyLer Davis 
vs. No. 
Tue Unitep Srarss. 
From the judgment rendered in the above entitled cause 
on the 18th day of November, A. D. 1887, in favor of the 
plaintiff, the detendanta, by Thomas G. Hayes, United States 
District Attorney, on the 16th day of January, A. D. 1888, 
makes application for and gives notice of an appeal to the 
Supreme Court of the United States. 
THomas G. Hayes, 
U.S. District Attorney. 


IN THE SUPREME COURT OF THE UNITED STATES 


Octosper Term, 1888. 
THe Unitep States, Appellant, 
by, 1,425. 


vs. 


Tyter Davis, Appellee. 
Motion to Dismiss APPEAL. 


The appelleé moves to dismiss the appeal in the above 
entitled cause for want of jurisdiction. 


Fe 
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The facts as shown by the accompanying extracts from 
the record upon which the motion is based are the follow- 
ing: 

The final judgment of the District Court of the United 
States for the District of Maryland was entered for appellee 
on the 18th day of November, 1887, in the sum of twenty- 
five dollars and costs. 

On the 16th of January, 1888, an appeal was prayed by 
appellant to the Supreme Court of the United States, and 
allowed. 

The transcript was filed in the clerk’s office of this Court 
the 27th day of October, 1888. 

Cuaries C. LANCASTER, 
Counsel for Appellee. 
Brier. 

An appeal will not lie to this Court from a district court 
performing the appropriate duty of a district court. 

The Sally vs. United States, 5 Cranch., 373. 
Southwick vs. Postmaster General, 2 Pet., 442. 


Under the Revised Statutes of the United States, section 
691, as amended by the Act of February 16, 1875, section 8, 
18 Stat. at L., 316, this Court has not jurisdiction to re-ex- 
amine judgments of circuit courts (or district courts) ren- 
dered since May 1, 1875, in such actions, unless the matter 
in dispute shall exceed the sum of $5,000, exclusive of all 


costs. 
Thompson vs. Butler, 95 U. 8., 694. 


The United States are not entitled to a writ of error or 
appeal if the same remedy would not be afforded under sim- 
ilar circumstances to a private party. 

United States vs. Union Pacific R. R. Co., 105 U. 8., 
263. 


Sections 2 and 9 of the Act of March 3, 1887, 24 Stat. at 
L., 505, did not change existing law governing appeals to 
this Court. 


CHARLES C. LANCASTER, 
Counsel for Appellee. 
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IN THE SUPREME COURT OF THE UNITED 
STATES. 


THe Unitep States, Appellant, ) 
,No. 1,425. 


; 


TyLter Davis, Appellee. 
NoTIcE OF MoTIoN To DISsMIss. 


To the Attorney General of the United States: 

‘Take notice that | Will I resent to the Supreme Court of 
the United States on the fourth Monday, being the 26th day 
of November, 1888, present term thereof, at 12 o’clock M., 
or sO s800Nn thereatter is counsel Call be heard, the foregoing 


motion and brief. 
CHARLES C. LANCASTER, 
(' ‘ivi ep] ft Tr A ppe llee. 


Nov. 17th, 1888. 
Service acknowledged. 


Ropert A. Howarp. 
Asst Attorney (yen’l. 
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Supreme Court of the aAnited States. 


OCTOBER TERM, 1889. 


Tur Unirep Srares. Appellant, 
re, . No. 10388. 
Tycter Daves, Appellee. 


Appeal from the District (‘ourt of the Unite d Stat. s for 
the District of Maryland. 


BRIEF OF APPELLEE. 


The facts in this cause are fully set forth in the reeord, 


and need not be repeated here. 


The appellee relies upon the principles of law enunciated 
in the decision of the district court, and deems them sufficient 
to dismiss this appeal. 

The same question was reviewed by the Court of Claims in 
the case of Henry A. Sanborn vs. United States, No. 16.257, 
24 ('t Cl’s, p. —, and decided in favor of the claimant, and 
he appeal was taken by the United States. 


The opinion of the Court is here given in full. 


‘Davis, J.. delivered the opinion of the Court: 

“Under the election laws of New Jerse y the boards of reg- 
istry hold their first meeting on Tue sday, three weeks next 
preceding the ge neral State om ‘tion, at 7 o'clock in the morn- 
ing, and remain in session until SS o’elock at night. The 
board of registry also meets on Thursday next prec ceding the 
day of ge meral election. at the same hour and place a8 ‘their 
first me eting, for the purpose of revising and correcting the 


original register. *An act to regulate elections, — approved 
April LS, IS76. sections Lb4 and L665.) 

‘Plaintiff, having been appointed a spec ial deputy m: arshal,. 
Was assigned to duty at the polls on the two registration 
days and por election day te aid the chief supervisor of 
elections and to preserve order, U pon four other days he 
was detailed by the marshal t » perform special duty under 
the direction of the chief supervisor; performing this duty, 
he visited various houses in the various districts, made exalm- 
inations as to the aoe pei vf the persons registered whose 
right to vote was doubted or about whom some question hac 
arisen, and verified the registry lists. 

+ For all this service, covering se ven days, plaintiff has been 
paid but SLO, and now sues for § . being SO a day for the 
remaining five days. 

‘The ne rs and duties of marshals during an election are 


ethers sm section (| arnct following sections of the Re- 
vised Rieti Section 2021 provides that the marshal, 


when requested, shall appoint special deputy marshals 


“Whose duty it shall be, when required thereto, to aid and assist the 
supervisors of election in the verification of any list of persons who may 
have registered or voted; to attend in each election district or voting pre 
cinct at the times and places fixed for the registration of voters, and at all 
times or places when and where the registration may by law be scrutinized 
and the names of resident voters be marked for challenge; and also to 
attend at all times for holding elections the polls in such district or precinct. 


‘Sect hon 2()2 provides 


“Sec. 2022. The marshal and his general deputies, and such special dep 
ities, shall keep the peace and support and protect the supervisors of 
election in the discharge of their duties, preserve order at such places 
of registration and at such polls, prevent fraudulent registration and fraud- 
ulent voting thereat, or fraudulent conduct on the part of any officer of 
election, and immediately, either at the place of registration or polling 


place, or elesewhere, and either before or after registering or voting, to’ 


arrest and take into custody, with or without process, any person who 
commits, or attempts or offers to commit, any of the acts or offenses pro- 
hibited herein, or who commits any offense against the laws of the United 
States. 


‘These are the only sections important to this case. 

“A marshal is a peace officer; his general duty is similar to 
that of a sheriff: he j is to serve process, to mink ‘arrests, ana 
to keep order. The marshals may be termed the national 
police. [t would seem at first glance to be inconsistent with 
the general scope of the duties | incident tu his oftice to plac e 
upon the marshal duties similar to those of a supervisor of 
election, while we would naturally expect him to be charged 
with the maintenance of order at the polling places and places 


oe 


- 


of registration of voters. It would not be unnatural to find 
a spe cial deputy marshal ordered to necom pany and to pro- 
tect a supervisor in his house-to-house examination; but it 
would not be a duty incident to the character of his offiee, 
for the marshal or his special deputy to make these house-to- 
house visits alone, for the purpose of examining. into the 
qualifications of contemplated voters; that is, while the super- 
visor and marshal act in conjunction, the one would properly 
supervise the elections and detect frauds, while the other 
would maintain the peace, guard the supervisors, and arrest 
offenders. 

“ We are, however, of the vpinion that seetion 2021, Revised 
Statutes, prescribed new duties for the marshal different in 
kind from those of a peace officer. The duty there imposed 
is thus defined: «To aid and assist the supervisors of election 
in the verification of any list of persons who may have regis- 
tered or voted.” <A necessary incident to such verification is 
a Visit to the houses of suspected citizens for the purpose of 
detecting frand. This statute does not say * to protect ” the 
supervisors in the verification of the lists, but “td aid and 
assist’ them. The use of this language, we think, a 
an intent upon the part of Congress to require of marshals, 
at election time, a new duty different from that which they 
would naturally perform, « duty similar in kind to that of a 
supervinr of elections. This seems to be the intent of see: 
tion 2021. The next section relates purely to police powers. 
There we find a direction “to keep the peace, * to protect 
the supervisors of e ‘lection in the diseharge of their duty,”’ to 
er order” at the places of registration and at the 
polls, t ss prevent fraudulent registration and fraudulent 
voting thereat,” and soon. If the only duty of a special 
deputy marshal in the verification of registration lists is to 
physic ally protect the supervisors, then the provision In see- 
tion 2021 is useless, for this duty is in terms prese ribed by 
section 2022. Weare of opinion that plaintiff was entitled 
under section 2031, Revised Statutes, to the fees therein pre- 
scribed for seven days’ service, on account of which he has 
been paid for two days. 

«“ We do not understand that the indorsement on his appoint- 
ment operates as a bar against this action. Plaintiff thereby 
simply agreed to hold the marshal personally harmless in 
case the Government did not pay him, and not to claim pay- 
ment out of the marshal’s fees. 

“Judgment for plaintiff i in the sum of $25.’ 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 
No. 4426. 18 7F¢~ 
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THE UNITED STATES, APPELLANT, =» 


* 


vs. sein 


HENRY SCHOFIELD. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
‘DISTRICT OF MARYLAND. 
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FILED OCTOBER 27, 1888. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 1426. 
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THE UNITED STATES, APPELLANT, 
Vs. 
HENRY SCHOFIELD. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF MARYLAND. 
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UNITED STATES VS. SCHOFIELD. ] 


l UNITED STATES OF AMERICA, 
District of Maryland, to wit: 

Ata district court of the United States for the district of Maryland, 
begun and held at the court-house in the city of Baltimore on the first 
Tuesday in September, being the sixth day of the same month, in the year 
of our Lord one thousand eight hundred and eighty-seven. 

Present, the honorable Thomas I. Morris, judge Maryland district ; 
Thomas G. Hayes, esquire, attorney ; George H. Cairnes, esquire, mar- 
shal; James W. Chew, clerk. 

Among other were the following proceedings, to wit : 


HENRY SCHOFIELD ) 
Te, : 
Tue Unirep Srares. } 
Petition under the act of March 3d, 1877, chapter 359.—Filed 20th Au- 
quast, 1887. 


[In the U.S. district court, district of Maryland. Court of Claims side, 


HENRY SCHOFIELD ) 
re. . 
Tue Unrrep Srares. } 
To the honorable Thomas I. Morris, judge of said court: 
2 Your petitioner, Henry Schofield, by John E. Bennett, jr., his 
attorney, respectfully shows to your honor: 

1. That he isa resident of Baltimore City and was duly qualified and 
appointed by the circuit court, in accordance with S. 2012 of the Revised 
Statutes of the United States, to serve as a supervisor of registration and 
election prior and during the Congressional election of 1886, and here- 
with he prays that as evidence of such the books of the chief supervisor of 
elections may be produced wherein is subscribed his oath of appointment. 

2. That he faithfully and diligently performed his duties, served all 
required time in the capacity of the supervisor as aforesaid, and that he 
was thereupon entitled, under S, 2031 of the Revised Statutes of the U. 
S., to wages at a rate of $5.00 per day to the extent of ten days. 

3. That the United States has refused to pay him his wages as provided 
by its said laws, and has paid him none but twenty-five dollars, in evi- 
dence of which he prays that there may be produced before your honor 
the receipt he signed for the money so paid, and the duplicate warrant 
issued by the chief supervisor for his full pay of $50.00 now in the hands 
of the marshal/ of this court. 

That all and several, the matters and facts herein contained, are 
3 true and within the jurisdiction of this honorable court. 

To the end, therefore, that your honor may render judgment 
against the United States Government for the balance due your petitioner, 
being the sum of $25.00 as aforesaid. 

And as in duty bound, ete. 

JoHN E. BENNETT, 
Attorney for Petitioner. 
Sworn to before me this 20th day of August by Henry Schofield. 
Jas. W. CHew, 
10701 Clerk Dist. C. U.S. 
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Affidavit of service of copy of said petition on United States district attorney 
for Maryland.—Filed 13th September, 1887. 


OrricE U. S. MARSHAL, 
District OF MARYLAND, 
Baltimore, Sep. 13th, 1887. 
Be it remembered, and it is hereby certified, that on the 13th day of 
September, 1887, before me, Jas. W. Chew, clerk of the U. 8. courts, dis- 
trict of Maryland, personally appeared William M. Isaac, who made oath 
on the Holy Evangely of Almighty God that he served on Thomas G. 
Hayes, att’y for the United States, district of Maryland, on 13th day of 
September, 1887, a copy of the petition of Henry Schofield, claiming ad- 
ditional compensation for his services as a supervisor of elections, Con- 
gressional election of 1886; thatsaid service was made by him in 
4 his capacity as deputy U.S. marshal. 
W. M. Isaac. 
Jas. W. CHEw, 
CTk U.S. Courts. 
Answer to petition.— Filed 16th September, 1887. 
In the district court of the United States. 


HeNrY SCHOFIELD ) 

US, > 

Tue Unirep Srates. } 
To the honorable Thomas I. Morris, judge of said court: 

The answer of the United States, by Thomas G, Hayes, its attorney, to 
the petition filed in the above cause, respectfully states : 

1. That the United States admits the matter and things averred in the 
first paragraph of the said petition. 

2. That the United States admits that the said petitioner faithfully and 
diligently performed the service as set forth in the second paragraph of 
said petition, and further admits that the petitioner was entitled to be paid 
wages at the rate of $5.00 per day, but not for the length of time claimed 
by said petitioner, for the reason set forth in the succeeding paragraph of 

this answer. 
5 3. That the United States admits the facts averred in the third 

paragraph of said petition, except the averment that the said $50 
was in the hands of the marshal, butsays that the said petitioner was only 
entitled to the amount he received, to wit, $25.00, because by a circular 
letter received by the marshal from the honorable Attorney-General of the 
United States, dated October 15th, 1886, the said marshal was ordered to 
pay only for five days’ service. ‘The words of said circular letter so or- 
dering the marshal were as follows: 

“It is not expected that supervisors and deputy marshals will receive 
compensation fore more than five days’ services, and they should be so in- 
formed; within this time all can be done, it is thought, that ought to be.”’ 

And the United States prays that said petition may be dismissed with 
costs. 

And as in duty bound, &e. 
THomas G. Hayes, 
U.S. Dist. Attorney. 
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Affidavit of service of copy petition on the Attorney-General of the United 
States.— Filed 19th September, 1887. 


THe Unrrep STATES OF AMERICA, 
Dist. of Maryland, ss: 


6 Before me, George Morris Bond, a commissioner of the United 

States for the fourth circuit in and for the Maryland district, per- 
sonally appeared John E. Bennett, jr., this twenty -fifth day of August, 
eighteen hundred and eighty-seven, and made oath in due form of law 
that he is the attorney of record of Henry Schofield in the case of Henry 
Schofield vs. The United States, and that he did on the twenty-third day 
of August, 1887, send by registered letter to the Attorney-General of the 
United States a copy of the petition filed in that case, and subscribes his 
name hereto. 

Joun E,. Bennett, Jr. 


Sworn to and subscribed before me, this 25th day of August, 1887. 
[COMMR’S SEAI.. | GEORGE Morris Bonp, 
United States Commissioner for Maryland. 


Demurrer to answer.— Filed 19th September, 1887. 
In the U.S. dist. court., dist. of Maryland, court of claimes side. 


Henry SCHOFIELD ) 
ra, > 
THe Unrrep Srares. } 


The plaintiff in the above entitled cause demurs to the answer of the 
defendant, for that the said answer doth not disclose a good defence in 
law. 

JoHN E. BENNETT, Jr., | 
Att'y for Plaintiff. 


r 4th October, 1887, the United States, by its attorney, joins issue 
on the demurrer. 


Opinion and judgment of the court.—Filed 6th October, 1887. 
In the district court of the United States for the district of Maryland. 


HENRY SCHOFIELD 
va. 4 
THe Untrrep STaAtTes OF AMERICA. } 


The plaintiff has brought this case against the United States in the U. 
S. district court for the Maryland district by filing his petition in accord- 
ance with the act of Congress of March 3, 1887 , chapter 359, by which 
jurisdiction in cases against the United States ts given to the court where 
the amount of the claim does not exceed $1,000, and the claim is founded 
upon the C onstitution and laws of the U nited States (except pensions) or 
upon aby regulation of an Executive De partment, or upon any contract, 


~ 
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expressed or implied, with the Government of the United States, or for 

damages liquidated or unliquidated in cases not sounding in tort, in re- 

spect of which claims the party would be entitled to redress against the 

United States, either in a court of law, equity, or admiralty if the United 
States were suable. 

8 The plaintiff’s petition has been duly served upon the district 
attorney of this district and upon the Attorney-General of the 

United States, as required by the act of Congress. 

The plaintiff alleges that there is due to him by the United States the 
sum of twenty-five dollars for the balance of his compensation as a super- 
viser of registration and election prior to and during the Congressional 
election of 1586 in the city of Baltimore, he having faithfully and dili- 
gently performed his duties, and being entitled to $5 per day for ten days, 
and having been paid only twenty-five dollars, payment of the balance 
claimed by him having been refused. 7 

The answer of the United States admits that the plaintiff has performed 
the service claimed for in his petition, but denies that he is entitled to re- 
ceive more than the $25 already paid to him, for the reason that by a cir- 
cular letter addressed by the Attorney-General of the United States tothe 
marshal of this district, dated the 15th Oct., 1886, the marshal was di- 
rected to notify the supervisors that they would only receive twenty-five 
dollars. 

The plaintiff has demurred to the answer of the United States, and 
joinder in demurrer has been entered. 


FINDINGS OF FACT, 


y 1. I find that the petitioner was duly appointed and commis- 

sioned supervisor of elections for the Ninth ward of Baltimore 
City, in the State of Maryland, by the cireuit court of the United States 
on the 4th September, 1886, in pursuance of sections 2011 & 2012 of the 
United States Revised Statutes and and the supplements and amendments 
thereto, and that he duly qualified and entered upon his duties. 

2. I find that the laws of Maryland governing registration for Con- 
gressional and other elections in the city of Baltimore requires the officers 
of registration, for the purpose of correcting the lists of qualified voters, 
shall sit with open doors in the several wards of the city from 9 a. m. to 


9 p. m. for fifteen successive days commencing on the first Monday of 


September; and afterwards, for the purpose of revising the said lists, for 
three successive days, commencing on the first Monday of October. 

3. I find that the petitioner, in pursuance of his said appointment and 
of the provisions of section 2016 of the Revised Statutes, which authoer- 
ized and required him to attend at all times and places fixed for the regis- 
tration of voters, who, being registered, would be entitled to vote fora 
Representative or Delegate in Congress, and to personally inspect and 
scrutinize such registration, did attend the said registration in the said 

ward for which he was appointed for fifteen days in September, 

10 1886, and for three days in October, 1886, being October 4th, 5th, 
and 6th, in said year. 

4th. I find that the U.S. marshal for this district on the 16th Je- 

tober, 1886, received from the Attorney-General of the U.S. a cireular 
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letter in which he notified the marshal that, “ It is not expected that su- 
pervisors and deputy marshals will receive compensation for more than 
five days’ services, and they should be so informed. Within this time all 
can be done, it is thought, that ought to be.” 

5. I find that the plaintiff was on duty and had performed eighteen 
days of proper and necessary service as supervisor before the circular let- 
ter of the Attorney-General relied upon in the answer of the United States 
had been issued. 


CONCLUSION, 


Section 2031 of the Revised Statutes provides: “And there shall be 
allowed and paid to each supervisor of elections * * * who is ap- 
pointed and performs his duty under the preceeding provisions, compen- 
sation at the rate of five dollars per day for each day he is actually on 
duty not exceeding ten days.” 

Under this law the plaintiff earned and is entitled to fifty dollars com- 

pensation, and having received but twenty-five dollars, I sustain 
1] the demurrer, and I do give judgment in favor of the plaintiff 
‘against the United States for the sum of twenty-five dollars, with 
costs to the plaintiff, being the fees paid by him to the clerk of the court, 
amounting to $2.55. 
Tuos. I. Morris, 
U.S. District Judge for the Dt. of Md. 


Therefore it is considered by the court here that the said plaintiff recover 
against the said defendant, as well the said sum of twenty-five dollars for 
his damages, as the sum of two dollars and fifty-five cents, adjudged by 
the court here unto the said plaintiff for his costs and charges i in this be- 
half expended. 

Memorandum.—Jucgment was rendered in this case on the 6th Octo- 
ber, 1887. 


Application and notice of appeal to the Supreme Court of the United States 
by the United States.— Filed 16th January, 1888. 


In the district court of the United States fur the district of Maryland. 
December term, A. D. 1887. 


HENRY SCHOFIELD ) 
ra, 
Tae Unrrep Srares. j 


From the judgment rendered in the above-entitled cause, on the 6th 
October, A. D. 1887, in favor of the plaintiff, the defendants, by Thomas 
G. Hayes, United States district attorney, on the 16th day of January, 
A. D. 1858, makes application for, and gives notice of, an appeal to the 
Supreme Court of the United States. 

Tuomas G. HAYEs, 
U. S. District Attorney. 


6 UNITED STATES VS. SCHOFIELD. 
12 In the district court of the United States. 


HENRY SCHOFIELD ) 
v8. ‘ 
THe Unirep Srares. } 


To the honorable Thos. I. Morris, judge of said court : 

Your petitioner, Henry Schofield, by H. Arthur Stump, his attorney, 
prays the court that a docket fee of ten dollars be allowed the att’y in the 
judgment in this case against the United States. 

H. Arraur Stump, Att'y. 


The motion and prayers of the plaintiff in the above-entitled case, that 
there be taxed as part of the costs for which he is awarded judgment 
against the United States, a docket fee of ten dollars to his attorney, as 
refused and denied, the court considering that it has no power to allow 
a docket fee to the attorney, for the reason that section 15 of the act of 
March 3d, 1887, empowers the court to allow to the prevailing party as costs, 
only the costs actually incurred for witnesses and summoning the same, 
and fees paid to the clerk of the court. 

Tuos. I. Morris, Judge. 

Oct. 5th, 1888. 


The petitioner, by H. Arthur Stump, his attorney, prays an appeal to the 
Supreme Court of the United States from the above order refusing to 
grant the petitioner for a docket fee of ten dollars to be taxed as part of the 
costs in the judgment against the United States, in the above case. 

H. ArrHur Stump, Attorney. 


And thereupon it is ordered by the court that a transcript of the 

record and proceedings of said judgment, together with all things 

relating thereto, be transmitted to the Supreme Court of the United States, 

to be held on the second Monday of October next. And the same is trans- 
mitted accordingly. 


District oF MARYLAND, to wit: 

I, James W. Chew, clerk of the district court of the United States for 
the district of Maryland, do certify that the foregoing is a true record of 
the proceedings of the said court in the therein-entitled cause. 

In testimony whereof I hereto set my hand and affix the seal of said 
district court this 5th day of October, A. D. 1888. 

[ SEAL. | : Jas. W. Cuew, CV, 


(Indorsement on cover:) No. 1426. The United States, appellant, vs. 
Henry Schofield, Maryland D.C. U. 8. Filed October 27, 1888. 
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n the Supreme Court of the Wnited States, 


OcToBER TERM, 1888. 


v8. No. 1426. 
Henry SCHOFIELD. f 


THe Unirep STaTes, APPELLANT, ) 
vs. 
TyLerR Davi. j 


THe UNITED STraTEs, APPELLANT, } 


No. 1425. 


#n the Supreme Court of the United States, 


Ocroper Term. 1888. 


THe UNITED STATES, APPELLANT, ) 
re, » No. 1426. 

Henry SCHOFIELD. } 

Tue UNIvTeED STATES, \PPELLANT, ) 
ve. - No. 1425. 

Tyter Davis. } 


STATEMENT OF THE CASE. 


The statement filed by appellee is correct as to the facts 
in this case. 

The appellant asks leave to file herewith, for considera- 
tion of the court, the statute of March 3, 1887. 


The jurisdiction of the district courts of the United 


States is dependent upon the jurisdiction of the Court of 
(‘laims, defined in the first section of that act, to wit: 


All claims founded upon the Constitution of the 
United States or any law of Congress except fur pen- 
sions, or upon any regulation of an Executive De- 
partment of the United States, or for damages, liqui- 
dated or unliquidated, in cases not sounding in tort, 
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in respect to which claims the party would be en- 
titled to redress against the United States either ina 
court of law, equity, or admiralty if the United States 
were suable: Provided, however, That nothing in this 
section shall be construed as giving to either of the 
courts herein mentioned jurisdiction to hear and de- 
termine claims growing out of the late civil war, and 
commonly known as “ war claims,” or to hear and 
determine other claims, which have hertofore been re- 
jected, or reported on adversely by any court, De- 
partment, or commission authorized to hear and de- 
termine thesame. * * * 

* * * Section second. That the district 
courts of the United States shall have concurrent 
jurisdiction with the Court of Claims as to all mat- 
ters named in the preceding section where the amount 
of the claim does not exceed one thousand dollars, 
and the circuit courts of the United States shall have 
such concurrent jurisdiction in all cases where the 
amount of such claim exceeds one thousand dollars 
and does not exceed ten thousand dollars. All causes 
brought and tried under the provisions of this act 
shall be tried by the court without a jury. 


Your attention is also requested to the ninth section of 
the act: 


That the plaintiff or the United States, in any 
suit brought under the provisions of this act shall 
have the same rights of appeal or writ of error as 
are now reserved in the statutes of the United States 
in that behalf made, and upon the conditions and 
limitations therein contained. The modes of pro- 
cedure in claiming and perfecting an appeal or writ 
of error shall conform in all respects, and as near 
as may be, to the statutes aud rules of court govern- 
ing appeals and writs of error in like causes. * 


This statute has provided, therefore, that the United 
States shall have the same rights of appeal as were before 
reserved in statutes of the United States. The statates 
organizing the Court of Claims, the only court theretofore 
in which the United States could be made defendant, had 
provided that an appeal might be taken by the United 
States from any judgment, irrespective of the amount in- 
volved. The position of the defendant in this case is, that 
by the provisions of the ninth section of this statute that 
right was reserved to the Government. 

Having stated this proposition, the Attorney-General 
asks leave to submit the case. 
A copy of the statute is hereto annexed. 

Ropert A. Howarp, 
Assistant Attorney-General. 


eR NaN orm ee cmon tna armor 


Cuar. 359. An actto provide for the bringing of suits against the 
Government of the United States, 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the Court of Claims shall have jurisdiction to hear 
and determine the following matters: 

First. All claims founded upon the Constitution of the 
United States or any law of Congress, except for pensions, 
or upon any regulation of an Executive Department, or 
upon any contract, expressed or implied, with the Gov- 
ernment of the United States, or for damages, liquidated 
or unliquidated, in cases not sounding in tort, in respect of 
which claims the party would be entitled to redress against 
the United States either in a court of law, equity, or ad- 
miralty, if the United States were suable: Provided, 
howerer, That nothing in this section shall be construed as 


giving to either of the courts herein mentioned jurisdic- 
tion to hear and determine claims growing out of the late 
civil war, and commonly known as “ war claims,” or to 
hear and determine other claims which have heretofore 
been rejected, or reported on adversely by any court, De- 
partment, or commission authorized by law to hear and 
determine the same. 

Second. All set-offs, counter claims, claims for damages, 
whether liquidated or unliquidated, or other demands 
whatsoever on the part of the Government of the United 
States against any claimant against the Government in 
said court: Provided, That no suit against the Govern- 
ment of the United States shall be allowed under this 
act unless the same shall have been brought within six 
years after the right accrued for which the claim is made. 

Sec. 2. That the district courts of the United States 
shall have concurrent jurisdiction with the Court of 
Claims as to all matters named in the preceding section 
where the amount of the claim does not exceed one thou- 
sand dollars, and the circuit courts of the United States 
shall have such concurrent jurisdiction in all cases where 
the amount of such claim exceeds one thousand dollars 
and does not exceed ten thousand dollars. All causes 
brought and tried under the provisions of this act shall 
be tried by the court without a jury. 

Sec. 3. That whenever any person shall present his 
petition to the Court of Claims alleging that he is or has 
been indebted to the United States as an officer or agent 
thereof, or by virtue of any contract therewith, or that he 
is the guarantor, or surety, or personal representative of 
any officer, or agent, or contractor so indebted, or that he. 
or the person for whom he is such surety, guarantor, or 
personal representative, has held any office or agency under 
the United States, or entered into any contract therewith, 
under which it may be or has been claimed that an in- 
debtedness to the United States has arisen and exists. and 
that he or the person he represents has applied to the 
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proper department of the Government requesting that the 
account of such office, agenev, or indebtedness may be ad- 


justed and settled, and that three years have elapsed from 


the date of such application and said account still remains 
unsettled and unadjusted, and that no suit upon the same 
has been brought by the United States, said court shall, 
due notice first being given to the head of said department 
and to the Attorney-' reneral of the United States, proceed 
to hear the parties and to ascertain the amount, if any, 
due the United States on said account. The Attorney- 
General shall represent the United States at the hearing 
of said cause. ‘The court may postpone the same from 
time to time whenever justice shall require. The judg- 
ment of said court or of the Supreme Court of the United 
States, to which an appeal shall lie, as in other cases, as 
to the amount due, shall be binding and conclusive upon 
the parties. The payment of such amount so found due 
by the court shall discharge such obligation. An action 
shall accrue to the United States against such principal, 
or surety, or representative to recover the amount so found 
due, which may be brought at any time within three 
vears after the final judgment of said court. Unless suit 
shall be brought within said time, such claim and the claim 
on the original indebtedness shall be forever barred. 
Sec. 4. That the jurisdiction of the respective courts 
of the United States proceeding under this act, including 
the right of exception and appeal, shall be governed by 
the law now in force, in so far as the same is applicable 
and not inconsistent with the provisions of this act; and 
the course of procedure shall be in accordance with the 
established rules of said respective courts, and of such 
additions and modifications thereof as said courts may 
adopt. , 
Sec. 5. That the plaintiff in any suit brought onder 
the provisions of the second section of this act shall file a 
petition, duly verified, with the clerk of the respective 
court having jurisdiction of the case, and in the district 


ee 


where the plaintiff resides. Such petition shall set forth 
the full name and residence of the plaintiff, the nature of 
his claim, and a succinct statement of the facts supon 
which the claim is based, the money or any other thing 
claimed, or the damages sought to be recovered, and pray- 
ing the court for a judgment or decree upon the facts and 


law. 

Sec. 6. That the plaintiff shall cause a copy of his pe- 
tition filed under the preceding section to be served upon 
the district attorney of the United States in the district 
wherein suit is brought, and shall mail a copy of the same, 
by registered letter, to the Attorney-( reneral of the United 
States, and shall thereupon cause to be filed with the clerk 
of the court wherein suit is instituted an affidavit of such 
service and the mailing of such letter. It shall be the 
duty of the district attorney upon whom service of peti- 
tion is made as aforesaid to appear and defend the inter- 
ests of the Government in the suit, and within sixty days 
after the service of petition upon him, unless the time 
should be extended by order of the court made in the case, 
to file a plea, answer, or demurrer on the part of the Gov- 
ernment, and to file a notice of any counterclaim, set-off, 
claim for damages, or other demand or defense whatsoever 
of the Government in the premises: Provided; That 
should the district attorney neglect or refuse to file the 
plea, answer, demurrer, or defense, as required, the plaintiff 
may proceed with the case under such rules as the court 
may adopt in the premises; but the plaintiff shall not 
have judgment or decree for his claim, or any part thereof, 
unless he shall establish the same by proof satisfactory to 
the court, 

Sec. 7. That it shall be the duty of the court to cause 
a written opinion to be filed in the cause, setting forth the 
specific findings by the court of the facts therein and-the 
conclusions of the court upon all questions of law involved 
in the case, and to render judgment thereon. If the suit 


be in equity or admiralty the court shall proceed with the 
same according to the rules of such courts. 

Sec. 8. That in the trial of any suit brought under any 
of the provisions of this act no person shall be excluded 
as a witness because he is a party to or interested in said 
suit; and any plaintiff or party in interest may be ex- 
amined as a witness on the part of the Government. 

Section ten hundred and seventy-nine of the Revised 
Statutes is hereby repealed. ‘The provisions of section ten 
hundred and eighty of the Revised Statutes shall apply to 
cases under this act. 

Sec. 9. That the plaintiff or the United States in any 
suit brought under the provisions of this act shall have 
the same rights of appeal or writ of error as are now re- 
served in the statutes of the United States in that behalf 
made, and upon the conditions and limitations therein con- 
tained. The modes of procedure in claiming and perfect- 
ing an appeal or writ of error shall conform in all respects, 
and as near as may be, to the statutes and rules of court 
governing appeals and writs of error in like causes. 

Sec. 10. That when the findings of fact and the law 
applicable thereto have been filed in any case as provided 
in section six of this act, and the judgment or decree is 
adverse to the Government, it shall be the duty of the 
‘district attorney to transmit to the Attorney-General of 
the United States certified copies of all the papers filed 
in the cause, with a transcript of the testimony taken, 
the written findings of the court, and his written opinion 
as to the same; whereupon the Attorney-General shall 
determine and direct whether an appeal or writ of error 
shall be taken or not; and when so directed the district 
attorney shall cause an appeal or writ of error to be per- 
fected in accordance with the terms of the statutes and 
rules of practice governing the same: Provided, That no 
appeal or writ of error shall be allowed after six months 
from the judgment or decree in such suit. From the 
date of such final judgment or decree interest shall be 
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computed thereon, at the rate of four per centum per an- 
num, until the time when an appropriation is made for the 
payment of the judgment or decree. 

Sec. 11. That the Attorney-General shall report to 
Congress, and at the beginning of each session of Con- 
vress, the suits under this act in which final judgment or 
decree has been rendered, giving the date of each, and a 
statement of the costs taxed in each case. 

Sec. 12. That when any claim or matter may be pend- 
ing in any of the Executive Departments which involves 
controverted questions of fact or law, the head of such 
Department, with the consent of the claimant, may trans- 
mit the same, with the vouchers, papers, proofs, and doc- 
uments pertaining thereto, to said Court of Claims, and 
the same shall be there proceeded in under such rules as 
the court may adopt. When the facts and conclusions of 
law shall have been found, the court shall report its find- 
ings to the Department by which it was transmitted. 

Sec. 13. That in every case which shall come before the 
Court of Claims, or is now pending therein, under the 
provisions of an act entitled “ An act to afford assistance 
and relief to Congress and the Executive Departments in 
the investigation of claims and demands against the Gov- 
ernment,” approved March third, eighteen hundred and 
eightv-three, if it shall appear to the satisfaction of the 
court, upon the facts established, that it has jurisdiction to 
render judgment or decree thereon under existing laws or 
unde r the provisions of this act, it shall proceed to do 0). 
giving to either party such further op portunity for hear- 
ing as in its judgment justice shall require, and report its 
procee «dings the ‘re in toe ither House of © ongress or to the 
eee by which the same was referred to said court. 

Src. 14. That ; whe never any bill, except for a pension, 
shall be Ms ondine 9 in either House of Congress providing 
for the payment of a claim against the United States, legal 
or equitable, or for a grant, gift, or bounty to any person, 
the House in which such bill is pending may refer the 


9 
same to the Court of Claims, who shall proceed with 
the same in accordance with the-provisions of the act ap- 
proved March third, eighteen hundred and eightv-three, 
entitled an “Act to afford assistance and relief to Congress 
and the Executive Departments in the investigation of 
claims and demands against the Government,” and report 
to such House the facts in the case and the amount, where 
the same can be liquidated, including any facts bearing 
upon the question whether there has been delay or laches 
in presenting such claim or applying for such grant, 
gift, or bounty, and any facts bearing upon the question 
whether the bar of any statute of limitations should be re- 
moved or which shall be claimed to excuse the claimant 
for not having resorted to any established legal remedy. 

Sec. 15. If the Government of the United States shall 
put in issue the right of the plaintiff to recover the court 
may, in its discretion, allow costs to the prevailing party 
from the ,time of joining such issue. Such costs, however, 
shall include only what is actually incurred for witnessess, 
and for summoning the same, and fees paid to the clerk of 
the court. 

Sec. 16. That all laws and parts of laws inconsistent 
with this act are hereby repealed. 

Approved, March 3, 1887. 
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In the Supreme Court of the United States, 


OcroBER TERM, 1889. 


THe UNITED STATES, APPELLANT, ) 
ve. No. #426 (03 F, 
HENRY SCHOFIELD, APPELLEE. } 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MARYLAND, 


BRIEF OF APPELLANT. 


STATEMENT OF CASE, 


This case came before the court at the October term, 
1888, on a motion to dismiss the appeal. This motion 
having been decided adversely to the appellee (131 U. 8. 
Report, 36), comes before the court for decision upon. 
the merits. 

Henry Schofield was duly appointed and commissioned 
a supervisor of elections for the Ninth ward of the city 
of Baltimore, in the State of Maryland, by the circuit 
court of the United States, September 4, 1886, in pur- 
suance of sections 2011 and 2012 of the Revised Stat- 
utes of the United States. The laws of Maryland gov- 
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erning registration for Congressional and other elec- 
tions in the city of Baltimore require the officers of regis- 
tration, for the purpose of correcting the lists of qualified 
voters, to sit with open doors in the seve ‘al wards of the city 
from 9a.m.to9 p. m. for fifteen successive days. commenc- 
ing on the first Monday of September ; and afterwards, for 
the purpose of revising the said lists, for three successive 
days, commencing on the first Monday of October. In 
pursuance of his said appointment and of the provisions 
of section 2016 of the Revised Statutes, which authorized 
and required him to attend at all times and places fixed 
for the registration of voters, who, being registered, would 
be entitled to vote fora Representative or Delegate in Con- 
gress, and to personally inspect and scrutinize such regis- 
tration, he attended the said registration in the said ward for 
which he was appointed for fifteen days in September, 
1886, and for three days in October, 1886, being October 
4,5, and Gin said year. Plaintiff received from the de- 
fendant the sum of $25. 

This suit is brought to recover the sum of $25, being 
’ services allowed and 
paid and ten days’ services claimed. To this claim de- 
fendant answered that on the 16th day of October, 1886, 
the United States marshal for that district received from 
the Attorney-General of the United States notification 


the difference between five days 


“that it is not expected that supervisors and deputy mar- 
shals will receive compensation for more than five days’ 
services, and they should be so informed. Within this 
time all can be done, it is thought, that ought to be.” 
The words in quotation are part of a circular letter 
issued by the Attorney-General of the United States, in 


accordance with instructions from the President, con- 


: tained in a letter. of which the following isa copy : 


EXECUTIVE MANSION, 
Washington, Oct. 5, 1886. 
Hon. A. H. GARLAND, 
Altorney- General $ 
DeaR Srr: You are hereby requested to take 
general charge and direction of the execution of the 
statutes of the United States touching the appoint- 
ments of supervisors of election and special deputy 
marshals, and the performance of their duties and 
their compensation, so far as these subjects are, by 
; the Constitution and laws, under the supervision and 
control of the executive branch of the Crovernment. 
Yours truly, 
(FROVER CLEVELAND. 
The circular letter Is is follows: 
DEPARTMENT OF JUSTICE, 
Washington, dD. U., October 15, 1886. 
To—e- ——_ 
United States Marshal, 


ener: ent ce oe 


* 


Sir: In pursuance of a letter of the 5th instant 
from the President, directing the Attorney-General 
to take charge of the “appointment of special dep- 
uty marshals” “the performance of their duties and 
their compensation,” together with “ the compensa- 
tion of supervisors,” at the Congressional election in 
November next, your attention is directed to the 
provisions of titles 24 and 26, chapter 7, title 70, 
of the Revised Statutes. Under section 2022 and 
2024, R. S., you have power to keep the peace, pro- 
tect supervisors, preserve order, prevent frauds, and 
enforce the law, in towns of twenty thousand inhab- 
itants and upwards. 


ee a ae ae 


You should make yourself familiar with the stat - 
utes referred to, and: see that they are understood by 
your deputies, who should be discreet men, impressed 
with the importance of an honest franchise. 

The manner of discharging these duties by your- 
Si lf and your di puti sis largely left to your disere- 
tion. In matters involving questions of law, you 
are directed to consult the attorney of the United 
States for your district, for immediate information 
and advice. [t is assumed that the duties ean be 
performed without infringing upon the rights of any 
citizen, in a manner that shall be firm and at the same 
time free from an unnecessary display of authority. 

It is not expected that supervisors and deputy 
marshals will receive compensation for more than 
five day 3’ services, and they should be SQ) informed. 
Within this time all can be done, it 1s thought, that 
ought to be. You need vigilant men who are con- 
scientious workers, and no others. 

Before payment, each deputy and ‘supervisor will 
present to you his commission, oath, and badge of 
office, with an affidavit that he is the person to whom 
the conimission was issued, that he performed the 
days’ services as charged, which will be annexed by 
you to the pay-roll as vouchers for its adjustment, 
The same facts should also be known to you through 
other means. ! 

Upon payment being completed, these accounts 
should be approved by the court and forwarded to 
to this Department for action under the executive 
order mentioned, 

Very respectfully, 
A. H. GARLAND, 
Attorney-General. 


No other is suggested, unless the foregoing constitutes 


a defense. 


BRIEF OF ARGUMENT. 


Two questions are involved: 

(1) Has the President authority in any event to reg- 
ulate the service and compensation of a supervisor of 
election ? 

(2) The service having been fully performed ten days 
hefore the circular letter was received by the marshal, 
is it applicable as a defense in this case, admitting that 
authority exisited on the part of te President to regu- 
late the length of services and compensation of a super- 
visor of election. 

Perhaps no better exposition of the affirmative of 
these two propositions can be made than that of the 
learned Attorney-General who caused the circular letter 


or instructions to enter a de- 


to be issued, The follown 


fense on thi part of the Government state the reason and 
force ot the circular: 


‘You are instructed to enter defense that under the 
instructions of the President to the Attorney-General 
no payments could be allowed beyond the maximum 
of five days stated in the circular. 

By reference to the provisions of Titles 24 and 26 
of the Revised Statutes you will see that before (Je- 
tober 5, 1886, there was no department authorized 
by law to make compensation for such services; that 
there is in the statutes no authority conferred upon 
a court to superintend the services of a supervisor or 
to direct what days he shall serve; that there is 
nothing in the statutes which authorizes a chief su- 
pervisor of election to determine the number of days 
of necessary service of a supervisor; that without 
such authority in the power of the court or a chief 
supervisor, the duration of service and the impor- 
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tance thereof must depend upon the discretion of the 
supervisor, or upon that of an officer in charge of 
the administration of the law; that it is not the spirit 
of the law to allow a servant of the Government to 
fix the time and manner of his services even within 
agiven maximum ; that in the discharge of such du- 
ties there must somewhere be found a legal responsi- 
bility and supervision; that ordinarily the time and 
expense are consonant with the spirit of the law when 
supervised and paid by a disbursing officer; that a 
disbursing officer can not be responsible for the ir- 
regular and interested services of an official without 
control or restraint: that the provision of Article 
II, section 3 of the Constitution, directing the Presi- 
dent to “take care that the laws be faithfully exe- 
cuted,” made the President the supervising officer and 

legal agent until an officer was designated ; that the 
Executive order, under the provision mentioned, desig- 
nated the Attorney-General; that thereupon the con- 
trol over supervisors was given to the Attorney-Gen- 
eral with the discretion given to the Executive to “care 

that the laws be faithfully executed ;” that such 

mandate committed the matter to the discretion of 
the supervising power ; that in the exercise of official 

discretion compensation for a maximum of five days 

was fixed with Executive sanction ; that the appoint- 

ment of a supervisor by the court has the color of a 

contract it is true, but of an inchoate contract, only 

complete when the services are approved by the other 

contracting party, who was the Executive prior to the 

appointment of the Attorney-General, and the latter 

subsequently ; that the executive mandate of the Con- 

stitution controlled the services of supervisors prior, 

and the Attorney-General all services subsequent, to 

October 5, 1886 ; that no other person or officer was 

clothed with power in the matter ; that it being con- 
trary to the spirit of the law for a subordindte to con- 


tinue and control his own services in such a manner 
as he shall think just and necessary for the execution 
of the law, he must be subject to the Constitution and 
duly-appointed powers ; and therefore the action of 
the Executive and the Attorney-General in the mat- 
ter is final and conclusive.” 


‘We deem it fair to the court to say that the same ques- 
tions have been passed upon by Federal courts in two 
instances, in each of which the conclusion reached is that 
the President had no authority to regulate the length of 
service and compensation in these matters. 

Vide, Stockdale, supervisor of election, vs. The United 
States, 39 Federal Reporter, 61; Berry vs. The United 
States, 35 Federal Reporter, 269. eet 
Joun B. Corton, 
Assistant Attorney-General. 
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Supreme Court $ Huited States. 


OCTOBER TERM, 1888. — 


THE UNITED STATES, Appellant, 


Us, 


HENRY SCHOFIELD, Appellee. 


MOTION TO DISMISS APPEAL. 


* 


CHARLES C. LANCASTER, 


Lun Tew 


Supreme Court of the Wnited States. 


October Tgrm, 1888. 


Tue Unttep States, Appellant, 
vs. No. 1,426. 
Henry ScHoFIeLp, Appellee. 


Appeal from the District Court of the United States for the 
District of Maryland. 


EXTRACT FROM TRANSCRIPT OF REcORD. 


Unitep States oF AMERICA, 
District of Maryland, to wit: 

At a District Court of the United States for the district 
of Maryland, begun and held at the court house in the city 
of Baltimore on the first Tuesday of September, being the 
sixth day of the same month, in the year of our Lael one 
thousand eight hundred and eighty-seven. Present, the 
honorable Thomas I. Morris, judge Maryland district; 
Thomas G. Hayes, Esq., attorney; George H. Cairnes, Esq., 
marshal; James W. Chew, clerk. 

Among others were the following proceedings, to wit: 


IN THE UNITED STATES DISTRICT COURT, DIS- 
TRICT OF MARYLAND. 


Henry ScHOFIELD 
vs. No, —= 
Tue Unitep STATES. 


Petition under the act of March 8, 1887, Chap. 859. Filed 
20th August, 1887. 


Amount prayed in petition, $25.00, 
Final judgment. 


”) 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MARYLAND. 


Henry ScuoFrieELpD ) 
vs. + No, —, 
Tue Unirep States. } 
* : * * * * * 


4 


Therefore it is considered by the court here that the said 
plaintiff recover against the said defendant, as well the sum 
of ¢wenty-five dollars for his damages, as the sum of two dol- 
lars and fifty-five cents, adjudged by the court here unto the 
said plaintiff, for his costs and charges in this behalf ex- 
pended. 

Memorandum.—Judgment was rendered in this case on 
the 6th October, 1887. 


Application and notice of appeal lo the Supreme Court of the 
United Slates by the United Slates, fil d 16th January, 1888. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MARYLAND, 
DECEMBER ‘TERM, 1887. 


Henry ScHorie tp 
US. No. —. 
THe Unirep States. 

From the judgment rendered in the above-entitled cause, 
on the 6th October, 1887, in favor of the plaintiff, the de- 
feudants, by Thomas G. Hayes, United States district attor- 
ney, on the 16th day of January, 1888, make application for 
and gives notice of an appeal to the Supreme Court of the 
United States. 


Tuomas G. Hayes. 
U.S. District Attorney. 


IN THE SUPREME COURT OF THE UNITED 
STATES, 
OctToBerR TERM, 1888. : 
Tue Unitep States, Appellant, 
vs. No. 1,426. 
Henry ScuHoFietp, Appellee. 
Motion to Dismiss APPEAL. 
The appellee moves to dismiss the appeal in the above- 
entitled cause for want of jurisdiction. 
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The facts, as shown by the accompanying extracts from 
the record, upon which the motion is based, are the follow- 
ing: 

The final judgment of the District Court of the United 
States for the District of Maryland was entered for appellee 
on the 6th day of October, 1887, in the sum of twenty-five 
dollars and costs. 

On the 16th day of January, 1888, an appeal was prayed 
by the appellant to the Supreme Court of the United States 
and allowed. 

The transcript was filed in the clerk’s office of this Court 
the 27th day of October, 1888. 


BRIEF. 


An appeal will not lie to this Court from a district court 
performing the appropriate duty of a district court. 
The Sally vs. United States, 5 Cranch, 373. 
Southwick vs. Postmaster General, 2 Pet., 442. 


Under the Revised Statutes of the United States, section 
691, as amended by the act of February 16, 1875, section 3, 
18 Stat. at L., 316, this Court has not jurisdiction to re-ex- 
amine judgments of circuit courts (or district courts) ren- 
dered since May 1, 1875, in such actions, unless the matter 
in dispute shall exceed the sum of $5,000, exclusive of all 


costs. 
Thompson vs. Butler, 95 U. 8., 694. 


The United States are not entitled to a writ of error or 
appeal, if the same remedy would not be afforded under 
similar circumstances to a private party. 

United States vs. Union Pacific R. R. Co., 105 U. 8., 
263. , 


Sections 2 and 9 of the act of March 3, 1887, 24 Stat. at L., 
505, did not change existing law governing appeals to this 
Court. 

CHARLES C. LANCASTER, 
Counsel for Appellee. 


4 


IN THE SUPREME COURT OF THE UNITED 
STATES. 


THe United States, Appellant, ) - 
rs >No. 1,426 
Henry Scuorrenp, Appelle 


NOTICE OF Motion TO DISMIss. 


To the Attorney General of the United States : 

Take notice that [ will present to the Supreme Court of 
the United Stutes on the fourth Monday, being the "6th 
day, of November, 1888, present term thereof, at 12 o’clock 
M 


roiling motion and briet. 


. OF SO SOON thereaiter as counsel Can be heard, the tore- 


CHARLES ©. LANCASTER, 
(Counsel for A pp lee. 
NOVEMBER 17, 1888. 


Service acknowledged. 


RKopert A. Howarp., 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, iss 


No. L067 SOSHO MMC 


WOLF BACHRACK, PLAINTIFF IN ERROR, 
VS. 


ANTHONY B. NORTON, A. A. WHISSEN, JAMES BENTLEY, 
MOSES ULLMAN, S. M. DODD, MARCUS DODD AND 
HAMILTON DOUGHADAY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEXAS 


FILED OCTOBER 4, 15586. 
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WOLF BACHRACK, PLAINTIFF IN ERROR, 


©. ANTHONY B. NORTON, A. A. WHISSEN, JAMES BENTLEY, 
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<d MOSES ULLMAN, S. M. DODD, MARCUS DODD AND 
HAMILTON DOUGHADAY. 
’ IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
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Clerk’s certificate 


JUDL & DETWEILER,. PRINTERS, WASHINGTON. 


WOLF RACHRACK VS. ANTHONY RB. NORTON ET AL. T 


corrected and speedy justice should not be done to the parties in 
that behalf. 

Witness the Hon. A. P. McCormick, one of the judges of the cir- 
cuit, and judge of the district court of the United States in and for 
the northern district of Texas, at chambers, Graham, Texas, this 27 
dav of July, 1886 


A. P. McCORMICK, Judge. 


[The Seal of the U.S. Cireuit Court, Northern Dist., Texas, Dallas. ] 
i , & 
Town y ee 
Attest: . A. J. HOUSTON, 
Cl A of said Circuit ( ourt. 
f STATE OF Texas, Dallas County. 


[, R. C. Goodman, being first duly sworn, do depose and say that 
| have this day delivered to M. L. Crawford, a member of the firm 
of Crawford & Carwford, attorneys, a true copy of the citation in 
error in the case of Wolf Backrack vs. A. B. Norton ef al., signed by 
the Hon. A. P. MeCormick, United States district judge for the 
northern district of Texas, of date the 27 day of July, 1886, at- 
tested by A. J. Houston, with the seal of said circuit court, at Dallas, 
Texas, July 27, 1886, and that I am not a party to said suit or in 
anywise interested therein, and that the original citation of said 
copy delivered to said M. L. Crawford is hereto attached and re- 
turned with this my affidavit. 


A €. GOODMAN. 


Sworn to & subseribed before me this 29th day of July, 1SS6. 
A. J. HOUSTON, 
Clerk U. S. Cir. Court. Dallas. Texas. 
By JAS. D. ADAMS, 
Deputy Clerk. 
| Endorsed: ] No. 418. Wolf Backrack vs. A. B. Norton et al. 


Citation in error. Filed July 29, 1886. A.J. Houston, clerk, by 
Jas. D. Adams, deputy. 


l In the United States Circuit Court for the 5th Judicial Cir- 
cuit and Northern District of Texas, Holding Sessions at 
Dallas. 
A. B. Norton et al., Plaintiffs in Error, 
aes 


Wo.tr Bacyrack, Defendant in Error. 


Be it remembered that there was opened and begun to be holden 
a regular term of the United States circuit court for the northern 
district of Texas, at the city of Dallas, in Dallas county and said 
district, on the 17th day of May, A. D. 1886, it being the third Mon- 
day in said month in said year, and the day fixed by law for com- 
mencing a regular term of said court. at said place—present and 
presiding, the Honorable Andrew P. McCormick, United States dis- 
trict judge for the northern district of Texas; C. B. Pearre, United 
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States attorny for said district; W. L. Cabell, United States marshal 
for said district, and A. J. Houston, clerk of said court—when and 
where the following proceedings were had to wit: 


STATE OF Texas, Dallas County : 


Z Amended Petition Filed Dec. 17th. 1883. 


eee 


In U.S. Cireuit Court, Northern District of Texas. — Term A. D. 
LSS3. 
To hon. said court: 

Now comes plaintiff, Wolf Bachrack, a resident of the city of St. 
Louis and State of Missouri, leave of the court being first had, and 
files this his first amended original petition in lieu of and amending 
his original petition in this cuuse tiled prior to its removal to this 
court, on, to wit, the 7th day of ¢ lctober, LSS2. Plaintiff complains of 
Authony b. Norton, A. A. Whissen, James Bentley, and Moses Ull- 
man, who reside in Dallas countv, Texas, and of Dodd, Brown & 
Co.. a firm com posed ol Samuel M. Dodd, Marcus Dodd, and Hlam- 
ilton Doughady, all of whom reside in the city of St. Louis and State 
Sf Missouri, and do business in said last-named State and city as 
partners in trade under said firm name of Dodd, Brown & Co., and 
plaintiff says : 

That said defendant Norton, from about the first day of May, 1879, 
to about the — dav of ——, 18S—, was the marshall of the United 
States for the northern district of Texas, duly and legally appointed, 
qualified, and acting as such; that from about said first day of May, 


1879, to said — day of ——, 155-, defendant Whissen was the duly 
and legally appointed, qualified, and acting deputy of said 
3 defendant Norton; that defendants, UJIman & Bentley, on or 


about the first day of May, Is7%, together with defendant Nor- 
ton, made, signed, seal, and executed ii bond if substantial COpy of 
which is hereto attached, marked exhibit 6, and made part of this 
petition) in the sum of twenty thousand dollars, payable and condi- 
tioned as required by law, for the faithful performance of the duties 
of United States marshal/ for the northern district of Texas by the 
said Norton and his deputies. Said defendents, Ullman and Bentley, 
remained bound for the acts of said Norton and his deputies in said 
ottice of United States marshal/ for said district until the — day of 
— ,188—; that on or about the seventh dav of December, A. D. 
1880, a writ of attachment was issued out of the United States circuit 
court for the northern district| of | Texas, at Dallas, at the suitof Dodd, 
Brown & Co., composed as aforesuid, against one M. Myerson, directed 
to the marshall of the northern district of Texas, commanding him 
to attach so much of the property of the said M. Meyerson as should 
be of value sufficient to make the sum of fifteen hundred and sixty- 
two and 4); dollars and the probable costs of suit. On or about 
said day of issuance of said writ the same was by said Dodd, Brown 
& Co. placed in the hands of said Norton in his capacity as marshal/ 
as aforesaid, and on or about the eighth day of December, A. D. 1850, 
said Norton being there and then marshal/ as aforesaid, said 
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t Whissen being then and there his said deputy as aforesaid, 

said Bentl Vy & Ullman being then and there bound for the 
acts of said Norton and his d puties, as aforesaid; said writ was by 
suid Norton, acting through his said deputy, Whissen, and acting 
under color of his said oftice, and in violation of his duty as said 
marshal/ and in violation of his said bond and the terms and con- 
ditions there of. t vied Upor certain coods, wares, and merchandise 
and property, a particular description of which is shown in said 
marshall’s return to said writ, a certified copy of which writ and re- 
turns 1s hereto attached, marked exhibit A, and made part of this 
petition. Said levy was made by said marshall by his said deputy, 
Whissen, forcibly entering upon the premises then held by plaintiff 
and forcibly and without plaintiff's consent taking plaintiff's sald 
goods, wares, merchandise, and property from and out of plaintiff's 
possession and from and out of the possession of his agents, who 
were holding the same for him: all of which occurred in the 
county of Grayson and State of Texas. At the time said Norton, 
through said Whissen, levied upon and took into his possession 
sac woods and property above-described he, through said W hissen, 
at the same time and place, forcibly took from plaintiff and from 
his agents holding for him, he, the said Norton, then and there 
professsing to act by virtue of said writ of attachment, and as said 

[‘nited States marshal/, his books of accounts and invoice 
D books, containing all the accounts and the invoices of the 

FOO Is; thatat the time of said seizure of said goods, property 
and books they were each and all the property of plaintiff, and not 
of said Meverson, forthat said Meyerson, by a deed of assignment, 
a substantial copy of which, except the schedules, is hereto attached, 
marked Exhibit C, and made part hereof, did on or about the 22d 
day of October, 1880, «assign, transfer, and convey to plaintiff “all his 
property subject to execution under the laws of the State of Texas, 
including the goods, property and books seized and taken into his 
possession by defendent Norton, through his said deputy, Whissen. 
Plaintiff! alleges that at the time of the making of said assignment 
he was a resident of the CILY of St. Louis and State of Missouri : but 
that, while holding his domicil in said State last named, his busi- 
ness lay in the State of Texas, and for the greater partof the vear be- 
fore and since said time of the making of said assignment he was 
In said State of Texas in pursuance of his calling in said State; that 
at, before, and since the time of said assignment he was, in pursu- 
ance of his calling, frequently in said county of Grayson, in which 
county he had business interests. At the time of making of said as- 
signment said Meyerson was a resident of Grayson county, Texas, 
where he was conducting his business, and where said goods,-wares 

and property, before and at the time of making said assign- 
6 rent, were situated, and where said assignment was made. 

Plaintiff further alleges that he accepted the trust under said 
assign ut; that the assignees bond was fixed by the Hon. S. )). 
Steedman, judge of the county court of ¢ rrayvson county, at the sum 
of three thousand dollars ; that plaintiff executed said bond in the 
said sum of three thousand dollars, conditioned as required by law; 
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that there executed said bond with him, as sureties upon the same, 
E. M. Hemstadt and Patty, Joiner & Co., a firm composed of T. D. 
Joiner and W. F. Patty, all of whom, at the time of making said as- 
signment and bond resided in said Grayson county, Texas, and all 
of whom are still residents of ‘Texas; said bond was duly and prop- 
erly filed with said deed of assignment, with the clerk of the county 
court of Grayson county, having heretofore been approved by the 
Hon S. D. Steedman, judge of said county court of said Grayson 
county, a substantial copy of said bond, together with its several in- 
dorsements, is hereto attached, marked Exhibit D, and made part 
hereof. Said assignment was made to plaintiff, as assignee, for the 
benefit of such of the creditors of the said M. Meyerson as would 
consent to accept said assignment and release said Meyerson from the 
balance of their claims, after receiving their pro fata shares of the pro- 
ceeds of the property conveyed by said assignment. Said Myer- 
son at the time of making said assignment was insolvent, and a 
7 sufficient number of creditors of the said Myerson have accepted 
said assignment, according tothe provisions thereof, to consume 
the entire property assigned in the payment of their claims. Said 
roperty and goods was at the time of the seizure thereof by the said 
Racin, as hereinbefore set forth, situated in said Grayson county, 
and remained there from the date of said seizure until the — day 
of ——, 1881, in the possession of the said Norton, at which last- 
named date said Norton, through his said deputy, Whissen, under 
an order of said United States circuit court, based on and flowing 
out of said attachment proceeding, sold all of said goods, wares, 
merchandise, and property except said books; and the proceeds of 
suid sale or any part thereof, and said books or any of them, and 
said property or any part thereof, have never been delivered to 
plaintiff, though he has made demand of the same. All of said ae- 
counts by this time have become barred by the statute of limitation-, 
and by reason, of the unlawful deprivation of plaintiff of his said 
books he has become unable to ascertain and make out and collect 
said accounts and the same have become losttohim. The property 
described in said return of said marshall was at the time he levied 
upon the same and took it into his possession reasonably worth one- 
half more than the amounts set opposite the several items thereof 
in said return, said amounts being the values the said mar- 
. shall, through his deputy affixed, to the articles in making 
said levy. The books seized by said marshall as aforesaid 
were at the time of the seizure of the reasonable value of three thou- 
sand dollars. Plaintiff further alleges that said goods, wares, and 
property and books were levied on, seized, and sold by said marshall 
as aforesaid at the special instance and request of the said Dodd 
jrown & Co., composed as aforesaid ; that said Dodd, Brown & Co. 
pointed out said goods to said marshall and directed him to levy 
upon the same by virtue of said attachment issued at their said suit. 
Premises stated, plaintiff says he is reasonably damaged in the sum 
of ten thousand dollars, the same or any part of which each and all 
of the defendants have failed and refused to pay. 
Wherefore plaintiff prays for citation; and, upon final hearing, 
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for judgment, his damages, interest, and costs of suit, and general : 
or special relief. 
HARE & HEAD & F.C. DILLARD, 
Att’ys for PU ff, Wolf Bachrack. 


(Endorsed:) No. 418. Wolf Bachrack vs. A. B. Norton et al. 
Amended original petition. Filed Dec. 17th, 1885. A. J. Houston, 
clerk. 

Exuipit A. 


Writ of Attachment. Issued Dec. 7th, 1880. Executed Dec. Sth, 1880. 
Returned and Filed Dec. L6th, LSSO. 


Unirep States or America, Northern District of Texas: 


9 The President of the United States to the marshal/ of the 
northern district of Texas, Greeting: 

You are hereby commanded to forthwith attach so much of the 
property of M. Myerson, if to be found in your district, repleviable 
or security, as shall be of value sufficient to make the sum of 
$1,562.21 (fifteen hundred and sixty-two dollars and twenty-one 
cents) and the probable costs of suit, to satisfy the demand of Sam- 
uel M. Dodd, Mareus D. Dodd, and Hamilton Doughaday, compos- 
ing the firm of Dodd, Brown and Company, and that you keep and 
secure the property so levied upon in your hands, unless replevied, 
that the same may be liable to further proceedings thereon, to be 
lad before the honorable circuit court of the United States at Dallas, 
Texas, at a term commencing on the first Monday, it being the sixth 
day, of June, A. D. 1880, when and where you shall make known 
how you have executed this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States Supreme Court, and the seal of said circuit court, at 
Dallas, this 7th day of December, A. D. 1880. _. 

[ SEAL. | A. J. HOUSTON, 
Clerk of said Circuit Court. 
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by Jevying on the personal property in possession of defend- 
ant asthe property of defendant, as shown in Exhibit “A” and made 
a part of this return. 
All of which property is now in my possession subject to the fur- 
ther order of the court. 
A. B. NORTON, 
U. S. Marshal, N. D. Texas. 
By A. A. WHISSEN, Dep’ty. 


(Endorsed 4 No. LOS. U. S. clr. court, Dallas. Dodd. Brown WX 
Co. vs. M. Mverson. Issued Dee. 7th, 1880. <A. J. Houston, clerk. 
Filed Dee. 16th, 1880. A.J. Houston, clerk. 


Circuit Court of the United States for the Northern District of Texas. 
at Dallas. 


[. A. J. Houston, clerk of the circuit court of the United States 
for the northern district of Texas, at Dallas, do hereby certify that 
the foregoing 1s a full, true, and correct transcript of the original 
writ of attachment, with the return of the marshal thereon, in case 
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No. 109 and styled Dodd, Brown & Company vs. M. Myerson, all of 
which appears from the records of said court now in my office. 
In testimony whereof I hereunto set my hand and affix the seal 
of said court, at Dallas, Texas, this 18th day of January, A. 
23 D. 188-, and of the Independence of the United States of 
America the 105th year. 
A. J. HOUSTON, 
Clerk of said Court. 


(Endorsed:) No. 109. U. S. ecireuit court, northern district of 
Texas, at Dailas. Dodd, Brown & Co. vs. M. Myerson. Certified 
copy of attachment and return. 


» ** 


Exutrpit “ B. 
lL. S. Marshal’s Bond. 


Know all men by these presents that we, Anthony B. Norton, 
James Bentley, and Moses Ullman, of the town of Dallas, in the 
State of Texas, are held and firmly bound unio the United States of 
America in the sum of twenty thousand dollars, lawful money of 
the said United States, to be paid to the said United States ; for which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Signed with our hands and sealed with our seals this lst day of 
May, S79. 

The condition of the above obligation is such — whereas the Presi- 
dent of the United States hath, pursuant to law, appointed the said 
Anthony B. Norton to be marshall of the United States for the 
northern district of Texas, to have and to hold the same, with all 

rights, privileges, and emoluments thereunto lawfully apper- 
24 tuining, for four years from the second day of April, 1879, 

unless sooner removed therefrom, as by a commission to him, 
bearing date the 2nd day of April, 1879, more fully appears. 

Now, if the said Anthony B. Norton, by himself and by his 
deputies, shall faithfully perform all the duties of the said office of 
marshal, then this obligation to be void; otherwise to remain in full 
force and virtue. 

ANTHONY B. NORTON. [sgAt. 
JAMES BENTLEY. SEAL. 
MOSES ULLMAN. oe 


UnrreD STATES OF AMERICA, | 
Northern District of Texas, 
Be it remembered that on this lst day of May, A. D. 1879, person- 

ally came before me Anthony B. Norton, James Bentley, and Moses 

Ullman, and severally ac knowle dged that they exec uted the fore- 

going bond, and I certify that they are the same persons described 

in and who executed the said bond. 


Be « 


A. P. McCORMICK, 
United States Dist. Judge of the Northern Dist. of Texas. 


Zu WOLF BACHRACK Vs. ANTHONY B. NORTON ET AL. 


UNITED STaTes OF AMERICA, ) __. 
Northern District of Texas, ‘hee 
James Bentley and Moses Ullman, being duly and _ severally 

sworn, depose and say, each for himself, that he is a resident and 

freeholder in the State of and northern district of Texas, and 

23 is worth the sum of ten thousand dollars over and above all 

his debts and liabilities and exemptions. 
JAMES 


BENTI EY. 
MOSES UI] 


ULLMAN. 


Subseribed and sworn to this Ist day of May, A. D. 1879, be- 
fore me— 
A. P. McCORMICK, 
, United States District Judge for Northern District of Texas. 


Approved : A. P. McCORMICK, 
[y N. District Judge for Northe rn District of Teras. 


(Endorsed :) Bond of A. B. Norton, United States marshal, north- 
ern al’ ‘Texas. Kiled May 22d, S70 A. Z, Houston, clerk U. 5 
cir. court, Dallas, Texas. 


Marshal’s Oath. 


[, Anthony Bb. Norton, of Dallas, in the county of Dallas, State of 


Texas, having been appointed United States marshal for the north- 
ern district of Texas, do solemnly swear that I have never yolun- 
tarily borne arms against the United States since I have been a 
eitizen thereof; that I have voluntar-ly given no aid, countenance, 
counsel, or encouragement to persons engaged in armed _ hostility 
thereto; that I have neither sought, nor accepted, nor attempted to 
exercise the functions of any office whatever under any authority, 

power or constitution within the United States hostile or 


26 inimical thereto: and I do further swear that. to the best of 


my knowledge and ability, | will support and defend the 
Constitution of the United States against all enemies, foreign and 
domestic; that I will bear true faith and. allegiance to the same 
that I take this obligation freely, without mental reservation or 
purpose of evasion, and that I will well and faithfully discharge 
the duties of the office on which I am about to enter, so help me 
Grod. 

A. B. NORTON. 


Sworn and subseribed before me this 1st d: ay of May, 1879. 
A. F. SOON MIC a : 
S. District Judge, Northern District of Texas. 


U.S. Marshal’s Oath. 


[, Anthony b. Norton, do solemnly swear that I will faithfully 
execute all lawful precepts directed to the marshal of the northern 
district of Texas. under the authority of the United States, and true 
return make, and in all things well and truly and without malice 


4 


er 


» 


WOLF BACHRACK Vs. ANTHONY B. NORTON ET AL. 21 


or partiallity perform the duties of the office of marshall of the 
northern district of Texas during my continuance in said office, 
and take only my lawful fees, so help me God. 


A. B. NORTON. 


Sworn to and subscribed before me this Ist day of May, A. D 
1879. 
A. P. McCORMICK, 
U.S. District Judge, Northern District of Texas. 


27 (Endorsed:) Oath of office of Anthony B. Norton as U.S. 
marshal, N. D. T. Dated May Ist, 1879. Filed May 22d, 
1879. A.J. Houston, clerk U.S. circuit court, Dallas, Texas. 


Circuit Court of the United States for the Northern District of Texas, 
at Dallas. . 


I. A. J. Houston, clerk of the circuit court of the United States 
for the northern district of Texas, at Dallas, do hereby certifv that 
the foregoing isa full, true, and correct transcript of the official bond 
of A. B. Norton, United States marshal for the northern district of 
Texas, all of which appears from the records of said court now in 
my office. 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at Dallas, Texas, this 18th day of January, A. D. 1881, 
and of the Independence of the United States of America the 105th 
vear, 

[SKAL. | | A. J. HOUSTON, 
Clerk of said Court. 


(iendorsed :) Exhibit b. U. S circult court, northern district of 
Texas, at Dallas. Certified copy ol official bond of A. B. Norton, U. 
S. marshal! 

Exuipit “C.,’ 
j lssrqn ment. 
THE STATE OF TExXAs, County of Grayson: 


K now all men by these| presents | that I, M. Myerson, of Gray- 
28 son county, Texas, being largely indebted and insolvent, and 

being desirous of securing a fair, just, and equitable distribu- 
tion of my property among my creditors, and In consideration of 
the sum of five dollars to me in hand paid, I have this day bar- 
gained, sold, and conveyed, and do hereby bargain, sell, and convey, 
and assign unto Wolf Bachrach, of the county of St. Louis, State of 
Missouri, all my property of every kind and wheresoever situated, 
except such part thereof as is exempt from execution by the laws of 
‘Texas, and | do specially so convey and assign to said Wolf Bach- 
rach my entire stock of goods, situated in a store on North Travis 
street, in Sherman, Texas, rented by me from Tom Forbes, Sr., and 
known as the Dollar Store; also all debts of every kind, due or owing 
to me, whether upon notes, acceptances, open accounts, or otherwise. 
An inventory of the property owned by me will be made out and 
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attached hereto after the execution hereof, but this instrument is to 
take effect instanter upon the signing hereof, and before said inven- 
tory is made. 

This conveyance is, however, an assignment and in trust for the 
following purpose, to wit: 

The said Wolf Bachrach is, immediately upon the execution of 
this instrument, to take possession of all the property herein con- 
veyed; shall execute a bond as such assignee according to the laws 
of Texas; shall convert ail of said property into cash as soon as it 

can be done consistently with the interests of all parties; shall 
29 collect all debts due me, and shall apply the proceeds of 

said property and debts to the payment pro rata of all my 
creditors who will consent to accept their proportional share of ny 
estate and discharge me from their respective claims, and this as- 
signment shall be for the benefit of all such creditors and none 
others; my said estate to be administered and be paid out in all 
things in compliance with the laws of Texas governing such assign- 
ments. An inventory of my creditors, in compliance with law, is 
hereto attached and made a part of this instrument. 

Witness my hand this the 22nd Oct., 1880. 

M. MYERSON. 


Exuipitr “D.” 
Assiynee's Bond. 


Tue Strate or Texas, County of Grayson : 

Know all men by these presents that we, Wolf Bachrach, as prin- 
cipal, and . as sureties, acknowledge ourselves bound.to the 
State of Texasin the sum of three thousand dollars ; for the payment 
of which, well and truly to be made, we bind ourselves by these 


resents. 
| Witness our hands this 22nd day of October, 1880. 

The above bond is conditional as follows: 

Wolf Bachrach has this day been made assignee by M. Myerson, 
and has accepted said assigneeship. Now, if said Bachrach will faith- 
fully discharge his duties as such assignee, and shall make propor- 

tional distribution of the net proceeds of said estate among 
OV the creditors entitled thereto according to the statute of Texas 

governing such assignments, then this obligation shall be 
null and void ; otherwise, it shall remain in full force and effect. 

Witness our hands this the 22nd day of October. A. 1). LSSO. 

WOLF BACHRACH. 
KE. M. HERNSTADT. 
PATTY,JOINER & CO. 
Approved (dct. 23d. LSSO. 
S. D. STEEDMAN, 
Co. Judge. 


(Endorsed :) Filed Octo. 25d, 1880. G. A. Dickenson, clerk. 
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Amended Answer. Filed Feb’y 18, 1885. 


Wo.tr BacHRACK ) 
| v. -418. 
A. B. Norton et als. ) 


Suit pending in the U.S. C. C., at Dallas, Tex. 


Now comes the defendants in the above-entitled cause and, by 
leave of the court, amend their answer in this cause, heretofore filed, 
and say that the matters and things as stated in plaintiff’s petition 
are insufficient in law for him to have or maintain his said suit, and 
of this defendants pray the judgment of the court. 

CRAWFORD & CRAWFORD & 
L. F. SMITH, La 
Att’ys for Def ’ts. 


And, for special exception to said petition, defendants say that the 

plaintiff shows by the allegations of his petition that he 1s and has 

been since before 1878 « citizen of the State of Missouri and 

31 a non-resident of the State of ‘Texas, and that he claims titéle 

Lo the goods, wares, and Thi rchandise and books mentioned 

in his petition under and by virtue of a deed of assignment exe- 

cuted by M. Myerson to the plaintiff on Octo. 22d, 1880. And de- 

fendants say that said assignment is void on its face for the follow- 
Ing reasons: 

First. Said assignment shows that at the time it was executed the 
assignee, Wolf Bachrack, was a non-resident of the State of Texas 
and was a citizen of the State of Missouri. 

Second. Said assignment was to take effect instanter upon its sign- 
ing, and the assignee by its terms is directed to take possession of 
all the property immediately upon the execution of the assignment. 

Third. by the terms of said assigninent — is clothed with a disere- 
tion to determine the time when the assigned property shall be 
sold. 

Fourth. The assignment is in other respects in conflict with the 
law. 

CRAWFORD & CRAWFORD & 
L. F. SMITH, 
Att’ys for Def’ts. 

And, answering, defendants deny all and singular the allegations 
in plaintiff’s petition, and demand proof. 

CRAWFORD & CRAWFORD, 
L. F. SMITH, 
Att’'ys for Def’ ts. 


And, further answering, defendants say that the said M. 

o2 Myerson, at the date of execution of said assignment, was not 
insolvent nor in contemplation of insolvency, but that the said 
assignment was and is fraudulent in fact, and was made for the pur- 
pose of hindering, delaying, and defrauding the creditors of M. 
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: | > ‘ : 4 
Myerson (and especially Dodd, Brown & Co., who were creditors of 
Myerson) in the collection of their debts against the said Myerson. ~ 
CRAWFORD AND CRAWFORD, Zi 
L. F. SMITH, 
Att’ys for Def'ts. \ > 
(Endorsed :) No. 418. Wolf Bachrack vs. A. B. Norton e¢ als. 
Amended original answer. Filed Feb’y 18th,1885. A.J. Houston, 


clerk. C. C. and L. F.S. fe 
Demurrer to Def’ts’ Answer. Filed June 10th, 1886. 2? 
Worr Bacwrack vs. A. B. Norton e al. 


And now comes plaintiff in the above cause and demurs to that 
portion of def’t- answer herein setting up fraud in the assignment 
described in pl’t’ff- petition, because the same is not sufficient to 
show the invalidity of such assignment and is no defense to his suit, 
and of this he prays judgment. 

HARE, HEAD AND HARE, 
H. Y. ROBERTSON, 
Attys for PU. 

(Endorsed :) No. 418. Wolf Bachrack vs. A. B. Norton et al. De- 
murrer to def’ts’ answer. Filed June 10th, 1886. A. J. Houston, 
clerk, by Jas. D. Adams, dep’ty. 


LL 
| 7 
i 
eo Judqment. Entered June 10th, 1886. : : € 


Wo.r BACHRACK ) 
Ss. - No. 418. 
A. B. Norton et al. } 
JUNE 107TH, 1886. 
This cause, coming on this day to be heard, came the parties, 
plaintiff and defendants, by their attorneys, and announced ready 


for trial; and defendants’ general demurrer and (4) four special de- 

murrers, filed Feb’y 18, 1885, and set out in full in their amended ‘4 
original answer, having been presented and fully considered by this 
court, it is ordered by this court that each and all of said demurrers ye 


be sustained, and to the action of this court in sustaining the same 
plaintiff then and there excepted, and the plaintiff having declined 
toamend, said cause was by this court dismissed on the ground / 
that said amended petition of plaintiff, filed Dec. 17th, 1883, showed 

no cause of action, and that the assignment therein set out from 8. 

M. Myerson to Wolf Bachrack was on its face null and void, and to of 
which action of this court in dismissing said cause plaintiff then and’ 
there excepted ; it is therefore ordered by the court that plaintiff, 
Wolf Bachrack, take nothing by his suit against A. B. Norton, A. A. 
Whissen, James Bentley, Moses Ullman, 8. M. Dodd, and Marcus 
Dodd, and Hamilton Doughaday, and that defendants go hence 
without day and recover of said plaintiff their costs in this behalf 
expended. 
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Assignment of Errors. Filed July 29th, 1886. 
Wortr Bacurack vs. A. B. Norton ef al. 


Be it remembered that on the trial of the above-entitled cause the 
pli presented and read to the court his amended original petition 
filed in this cause December 17th, 1883, to which the defendants in- 

terpesed a general demurrer and special exceptions, which 
3 were sustained by the court; and the plaintiff, having declined 
to amend, the cause was by the court dismissed. 

Krom this action of the court this appeal is taken and assigned as 
error. 

Piaintiff’s petition set out as his cause of action a trespass and 
conversion by A. B. Norton, marshal of the northern district of 
of ‘Texas, through his deputy, A. A. Whissen, of a stock of goods, 
wares, and merchandise belonging to plaintiff. The bondsmen of 
the marshal are made parties defendant, and also Dodd, Brown & 
Co., attaching creditors, under whose writ and at whose instigation 
the seizure is alleged to have been made. The plaintiff plead his 
title or claim to the property seized and alleged that he held and 
owned it by virtue of a deed of assignment made to him by one M. 
Myerson, against whom the attachment of Dodd, Brown & Co. was 
sued out, and by virtue of which the property was seized. This 
deed of assignment was made a part of the petition, and the gen- 
eral and special demurrers of defendants, which were sustained, 
raises the question of its validity. The action of this court in hold- 
ing the assignment void and dismissing the petition is the alleged 
error, to correct which this writ is presented, and which is here and 
now assigned as error. 

The deed of assignment so held void is as follows: 


“THe STATE OF Texas, County of Grayson: 


30 “Know all men by these that I, M. Meyerson, of Grayson 

county, Texas, being largely indebted and insolvent, and 
being desirous of securing a fair, just, and equitable distribution of 
my property among my creditors, and in consideration of the sum 
of five dollars to me in hand paid, J have this day bargained, sold, 
and conveyed, and do hereby bargain, sell, and convey and assign, 
unto Wolf Bachrack, of the county of St. Louis, State of Mo., all 
my property of every kind and wheresoever situated, except such 
part thereof as is exempt from execution by the laws of Texas, and 
[ do specially so convey and assign to said Wolf Bachrack my entire 
stock of goods situated in a store on North Travis street in Sherman, 
Texas, rented by me from Tom Forbes, Sr.,and known as the Dollar 
Store; also all debts of every kind due or owing to me, whether 
upon notes accepted as open or otherwise. An inventory of the 
property owned by me will be made out and attached hereto after 
the execution hereof, but this instrument is to take effect instanter 
upon the signing hereof and before said inventory is made. This 
» conveyance is, however, an assignment and in trust for the following 
| purposes, to wit: The said Wolf Bachrack is, immediately upon the 
4—1067 
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execution of this instrument, to take possession of all the property 
herein conveyed, shall execute a bond as such assignee accord- 


ing to the laws of Texas, shall convert — of said property 
Sie into cash as Soon as it can be qaone consistently with the 


interests of all parties, shall collect all debts due, and shall 
apply the proceeds of said property and debts to the payment pro 
rata of all my creditors who will consent to accept their proportional 
share of my estate and discharge me from their respective claims, 
and this assignment shall be for the benefit of all such creditors and 
none others; my said estate to be administered and be paid out in 
all things in compliance with the laws of Texas governing such as- 
signments. An inventory of my creditors in compliance with the 
laws 1s hereto attached and made a part of this instrument. 

“ Witness my hand this 22nd Oct., 1880. 


“Copy. M. MYERSON.” 


The special exceptions containing those objections urged to the 
validity of said assignment Is as follows: 

“And for special exception to said petition defendants say that 
plaintiff shows by the allegations of his petition that he is and has 
been since before 1878 a citizen of the State of Missouri and a non- 
resident of the State of Texas, and that he claims title to the goods, 
wares, and merchandise and books mentioned in his petition under 
and by virtue of a deed of assignment executed by M. Myerson to 
the plaintiff on Oct. 22nd, 1880, and defendants say that said assign- 

ment is void on its face for the following reasons: 
Od Ist. Said assignment shows that at the time it was executed 
the assignee, Wolf Bachrack, was a non-resident of the State 
of Texas and was a citizen of the State of Missouri. 

2nd. Said assignment was to take effect instanter upon its signing, 
and the assignee DV its terms Is dire ected LO take possession of all the 
property immediately upon the execution of the assignment. 

ord. By the terms of the assignment the assignee is clothed with 
a discretion to determine the time when the assigned property shall 
be sold. | 

ith. The assignment is in other respects in conflict with law. 

lor this error of the court in sustaining the demurrer and their 
exceptions, and declaring the deed of assignment void, plaintiff 
asks that the case be reversed and remanded for further proceedings 
in the circuit court. 

H. G. ROBERTSON, 
Attu for Plaintiff, Wolf Bachrack. 
(Endorsed :) No. 418. Wolf Bachrack vs. A. B. Norton e atk: 


Assignment of error. Filed July 29, 1886. <A. J. “Houston, clerk, 
by Jas. D. Adams, dep-ty. 
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Petition for Writ of Error. Filed July 29, 1886. 
Unitep STatTes OF AmerRIcA, Northern District of Teras: 


To the hon. justices of the Supreme Court of the United States : 


oS And now comes Wolf Bachrack, by H. G. Robertson, his 

attorney, and complains that in the record and proceedings 
and also in the rendition of judgment in this suit between Wolf 
Bachrack, plaintiff, and A. B Norton, A A. W hissen, James Bentley, 
Moses Ullman, 8. M. Dodd, Mareus Dodd, and Hamilton Daugha- 
day as defendants, tried in the circuit court of the United States for 
said northern district of Texas, holding sessions at Dallas. in said 
district, at the May term thereof, A. D. 1886,and in which judgment 
was rendered against the said Wolf Bachrack, plaintiff, on the 10th 
day of June, A. D. 1886, manifest error has appeared, to the great 
damag of said Wolf Bachrack, plaintiff W herefore hie prays for 
thie ‘llowance of a writ of error and such other process as may 
cause the same to be corrected by the Supreme Court aforesaid. 

H. G. ROBERTSON, 
Attorney for Wolf Bachrack, Plaintiff. 


Allowed July 27th, 1886 


A. P. McCORMICK, Judy: 


(Endorsed :) No. 418. Wolf Bachrack, pl’ff in error, vs. A. B. 
Norton ef al., defts in error. Petition for writof error. Filed July 
29th, 1886. A.J. Houston, clerk, by Jas. D. Adams, dept. 


ou Writ-of Krror Bond kiled Ji 'y Zu. LSSt. 


Wortr Bacurack, Pla’ntiff in Error. 
is. 


A. B. Norrox, Defendants in Error. 


Bond for writ of error to the Supreme Court of the United States. 
prosecuted from the ecireuit court of the United States for the 
northe! 1} district of ‘Texas 


Know all men by these presents that we, Wolf Bachrack, as prin- 
cipal, and Philip Sanger and W. (). Conner, as surities, are held and 
firmly bound unto A. B. Norton, A. A. Whissen, James Bentley, 
Moses Ullman,and 8. M. Dodd, Mareus Dodd,and Hamilton Dougha- 
day, defendants in writ of error, in the sum of one thousand dollars, 
to be paid LO said last-named parties, defendants aforesaid, their CX- 
eculors, administrators, or legal representatives ; to which payment, 
well and truly to be made, we bind ourselves, and each of us, as 
principal and surities aforesaid, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Whereas the above-named Wolf Bachrack has prosecuted a writ 
of error in the Supreme Court of the United States to reverse the 
judgment rendered in the above-entitled action by the circuit court 
of the United States for the northern district of Texas, at Dallas: 
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Now, therefore, the condition of this obligation is such that if 
the above-named Wolf Bachrack shall prosecute his said writ of error 
to effect and answer all costs if he shall fail to make good his 
plea, then this obligation shall be void; otherwise to remain 
40 in full force and virtue. 

Witness our hands this 25rd day of July, 1886. 
WOLF BACHRACK, 
By his attorney, H. G. ROBINSON. 
PHILLIP SANGER. 
W. O. CONNER. 


UNITED STATES OF AMERICA. 
Northe ry District of Ti ras, al Dallas . 


Phillip Sanger and W. O. Connor, sureties to the above writ-of- 
error bond, being duly sworn, depose and say, and each for hinself 
saith, that he is worth the sum of one thousand dollars over and 
above all exemptions and all his just debts and liabilities. 


PHILLIP SANGER. 
W. 0. CONNOR. 


Sworn to and subscribed before me this 23rd day of July, LSS6. 
A. J. HOUSTON, 
Clerk U.S. Cireuit Court, Dallas, Texas. 


Approved July 27th, 1886. 
A. P. McCORMICK, Judge. 


(Endorsed :) No. 418. Wolf Bachrack vs. A. B. Norton etal. Writ- 
of-error bond. riled July 29th. LSS6. A. i § Houston, clerk, by Jas. 


D. Adams, dept. 
4] Citation in Error. Filed July PO. LSS6. 


UNITED STATES OF AMERICA: 

To the defendants, A. B. Norton, A.’ A. Whissen, James Bentievy, 
Moses Ullman, 8S. M. Dodd, Mareus Dodd, and Hamilton Dougha- 
day, or their’att’'vys of record, Mess. Crawford and Crawford, a 
tirm of lawyers composed of W. L. Crawford and M. L. Crawford, 
residents of the city and county of Dallas, Stute of Texas, Crreet- 
ng : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington, 
District of Columbia, on the 2nd Monday in October, A. D. 1886, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the northern district of Texas, at 
Dallas, wherein Wolf Backrack is plaintiff, and you, the above- 


named parties, as parties, are defendants in error, to show cause, if 


any there be, why the judgment in said writ of error mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Witness the Hon. A. P. McCormick, one of the judges of the cir- 


‘ 


- 
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cuit and judge of the district court of the United States in and for 
the northern district of Texas, at chambers, Graham, Texas, this 
27th day of July, 1886. 

[ SEAL. | A. P. McCORMICK, Judge. 


Attest: A. J. HOUSTON, 
Clerk of Circuit Court. 


42 Return. 
STaTeE oF Texas, Dallas County : 


I, R. C. Goodman, being first duly sworn, do depose and say that 
I have this day delivered to M. L. Crawford, a member of the firm 
of Crawford & Crawford, attorneys, a true copy of the citation in 
error in the case of Wolf Backrack vs. A. B. Norton et al., signed by 
his Hon. A. P. McCormick, United States district judge for the 
northern district of Texas, of date 27th day of July, 1886, attested 
by A. J. Houston, with the seal of said circuit court — Dallas, Texas, 
July 29th, 1886, and that I am not a party to said suit or in any 
way interested therein, and that the original citation of said copy 
delivered to said M. L. Crawford is hereunto attached and returned 
with this my affidavit. 

R. C. GOODMAN. 


Sworn to and subscribed before me this 29th day of July, 1886. 
A. J. HOUSTON, 

Clerk U. S. Oireuit Court, 

By JAS. D. ADAMS, D’p’ty Clerk. 


(Endorsed:) No. 418. Wolf Bachrack vs. A. B. Norton et al. Filed 
July 29th, 1886. A.J. Houston, clerk, by Jas. D. Adams, dep-ty. 
43 Writ of Error. Filed July 29th, 1886. 

Unitep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the northern district of 
‘Texas, Greeting: 

Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in said cireuit court before you, or 
some of you, between Wolf Bachrack, as plaintiff in error, and A. B. 
Norton, A. A. Whissen, James Bentley, Moses Ullman, 8. M. Dodd, 
Marcus Dodd, and Hamilton Doughaday, defendants in error, a 
manifest error hath happened, to the great damage of said Wolf 
Bachrack, plaintiff in error, as by his complaint appears, we, being 
willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with [this] writ, so that you 
have the same at Washington on the second Monday of October next, 


VOLE BACHRA 


in the said Supreme Court 1 then and there held, that, the record 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1886. 


No. 1067. 


WOLFF BACHRACK 


DS 5S Brrer or PLAINtTIrre 
ERROR. 
A. B. NORTON, ET Al. 


ix Error ro THe Circuit Court or THe UNited STATES FOR 
rHe NORTHERN District or Texas 


STATEMENT OF THE CASE. 


This suit was dismissed in the Circuit Court, the judg- 


ment being on general demurrer and special exceptions 


sustained to plaintiff’s petition. 

The petitioner sets out as his cause of action a seizure 
and conversion by A. B. Norton, Marshal of the North- 
ern District of Texas, through his Deputy, A. A. Whis- 
sen, of a stock of goods, wares and merchandise belong 
ing to plaintiff. The marshal, his bondsmen and deputy 
were made parties defendant; also Dodd, Brown & Co, at- 
taching creditors, under whose writ and at whose insti 
gation the s-izure is alleged to have been made. 
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The petition contains the usual allegations in such 
cases, and in addition pleads specially the plaintiff’s 
claim or title to the property, setting forth that he held 
or owned it by virtne of a deed of assignment made to | 
him by one M. Myerson, against whom the attachment 
of Dodd, Brown & Co. was sued out, and by virtue of 
which the property was seized. 

The exceptions of the defendants raised the question 
of the validity of this assignment. T..e court held the 
assignment void and susiained the demurrer, and excep- 
tions, and dismissed the suit. 

This is the error assigned in the record for which it is 


asked that the judgment be reversed. 


See assignment of error, appendix A. 


BRIEF AND ARGUMENT. 


The single question to be considered by this Court is 
the validity of the deed of assignment under which the 
plaintiff held the property seized by the Marshal, a copy 
of which is attached to the petition (Trans., p. 21) and 
which is set out in full in the assignment of error. 

‘lhe Legislature of Texas, Acts of 1879, chapter 53, p. 
57 (see appendix to evised Statutes of Texas, page 5) 
passed a statute providing for and regulating assign- 
ments for the benefit of creditors. See Appendix B of 
this brief for statute in fall. 


The deed of assignment in this case was made Oct. 
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22, 1880, under this law, and before any amendment to 


the same had been made. 


The exceptions of the defendant point out but three 
objections to the deed of assignment upon which the 
circuit court acted and dismissed plaintiff’s petition. 

These objections will be considered in the order pre- 


sented, 


“Ist. Said assignment shows that at the time it was 
executed the assignee, Wolff Bachrack, was a non-resi- 
dent of the State of Texas and was a citizen of the 
State of Missouri.” 


There is no provision in the statute of 1879 requiring 
that the assignee shall reside in the State of Texas, or be 
a citizen of the State. The only word that can be said 
to indicate such intention, is found in the sixth section 
of the act, wherein it provides for the filing of the bond 
“with the County Clerk of his County,” seemingly re- 
ferring to the county of the assignee. The entire section 


is as follows: 


“Sec. 6. The assignee shall forthwith after the execu- 
tion and delivery of the deed of assignment cause the 
same to be recorded as herein provided, and shall exe- 
cute a bond with sureties to be approved by the judge 
of the district or county court, conditioned that he will 
faithfully discharge his duties as such assignee and that 
he will make proportional distribution of the net pro- 
ceeds of said estate among the creditors entitled thereto, 
which bond shall be payable to the State of Texas and 
and shall be filed with the county clerk of his county 
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and shall inure to the benefit of the assignor and the 
creditor or creditors who may maintain an action against 
such assignee thereon in his or their own name, jointly 
or severally, for any breach thereof or violation of this 
law by reason of which such assignor or creditor shall 
sustain damage, and upon the filing of said bond the as- 
signee shall take possession of the assigned property 


and proceed to execute the assignment.” 


After this assignment was made, by an Act March 24, 
1883, the Legislature amended this section and as 


amended it reads as follows: 


“Sec. 6. Every auch assignee shall be a resident of 
this State and of the county in which the assignor re. 
sides or in which his principal business was. conducted, 
and he shall forthwith after the execution and delivery 
of the deed of assignment cause the same to be recorded 
as herein provided in the county of such assignee’s res 
idence, and also in every county in which there is any 
real property conveyed to him by such deed of assign- 
ment, and shall execute a bond with sureties to be ap- 
proved by the judge of the county court of the county 
in which the assignee resides, or by the judge of the dis- 
trict court of the judicial district in which such county 
is situated, conditioned that he will faithfully discharge 
his duties as such assignee and that he will make pro 
portional distribution of the net proceeds of the dssign- 
ed estate among the creditors entitled thereto, which 
bond shall be payable to the State of Texas and shall be 


filed with the county clerk of the county in which such 
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assignee resides, and shall! inure to the benefit of the as- 
signor or the creditor or creditors, who may maintain an 
action thereon against such assignee and sureties in his 
or their own name, jointly or severally, for any breach 
thereof or violation of this law by reason of which such 
assignor or creditor shall sustain damage, and upon the 
filing of said bond the assiynee shall take possession of 
the assigned property, and proceed to execute the as 
signment, and if such assignee shall not within five days 
after the delivery of the deed of assignment execute an 
approved bond and file the same with the county clerk 
as herein provided, such assignment shall, nevertheless, 
take effect as against the assignor and the creditors, and 
it shall be the duty of the county judge, or judge of the 
district court aforesaid, upon the application of the as- 
signor or any creditor, and being notified that snch bond 
has not been given, approved and filed to appoint, in 
writing, another competent assignee who shall, upon the 
execution of such bond, approved and filed as herein 
provided, take possession of the assigned property and 
proceed to execnte the assignment. And it is further 
enacted, that no fraudulent act, intent or purpose of the 
assignor or assignee shall have the effect to defeat the 
assignment or to deprive the creditors consenting there- 
to from the benefits thereof; but any such fraudulent 
act, intent or purpose on the part of the assignee shall 
be sufficient cause for his removal as being an unsuitable 
person to perform the trust, and any consenting creditor 
may be or become a party to prosecute or defend in any 
suit or proceeding necessary or proper for the enforce- 
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ment of the rights under such assignments, or for the 
protection of the interests of the assigned property.” 


(Amendment in full, see Appendix C.) 


Whether under the original or amended section the 
residence of the assignee in the state is essential to the 
ralidity of the assignment, has never been decided by 
the supreme court of Texas. Other qnestions, however, 
arising under this statute have frequently been before 
that court. and the rule of liberally construing the law 
so as to uphold the validity of assignments, has been 
uniformly adopted. 


It has been held that this statute is not an insolvent 
law, but that it was created for the better protection of 
creditors, and presented a mode for the administration 
of estates of insolvents, under assignments made by the 
debtors themselves, which would be good at common 
law independent of statute, and like any other trust 
could be enforced in a court of equity in the absence of 
a statute providing a mode of administration. 


Keating vs. Vaughn, 61 Tex., p. 524. 


In the case of Peggott vs. Shram, 64 Texas, 447, the 
court say: “The statute was intended for the benefit of 
creditors as a class, and must be constraed 80 as to give 
them the intended benefits. The law is not to be con- 
strued so as to put it into the power of a single creditor 
to defeat its designs by issuing an attachment before a 
bona fide assignee can reach the clerk’s office and file 
the deed of assignment. The validity of the assignment 


does net depend upon the registration ete.” 
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In the case of Windham vs. Patty, 62 Tex., p. 490, in 
construing the Act of 1879, the court say: “The failure of 
the assignee to give bond will not invalidate a deed of 
assignment properly made, or justify an attachment of 
the property transferred. The remedy of the creditors is 
to apply for the appointment of another to discharge 


the trust.” 


The 14th section, act 1879, provides for the removal of 
the assignee if he refuses to execute the trust, and the 
appointment of another by the court. Nothing is said 
as to the exercise of this power in case of resignation. 
Nevertheless the court holds that a vacancy created by 
resignation, can be filled by appointment. (Keating vs. 
Vaughn, supra.) If the assignee is disqualified from 
executing the trust by reason of being a non-resident, was 
he not to be removed under this section and another ap- 
pointed ¢ 


In the case of Weider vs. Maddox, Supreme Court of 
Texas, opinion delivered June 11, 1886, reported in 
The Texas Law Review, vol. 6, No. 24, issued under 
date of June 16, 1886, the court held an assignment made 
in Missouri, under a Missouri statute, conveying prop- 
erty in Texas, was valid against attaching creditors in 
Texas, and this, notwithstanding there was no pretense 
of a compliance with the Texas statute. The whole pro- 
ceeding was in Missouri, and manifestly the assignee 
was a non-resident of this State. In this case the doc- 
trine is again asserted as in the case of Keating vs. 


WOLF BACHRACK 78. A. B. NORTON ET AL. 


Vaughn, supra, that these assignments are good as com- 
mon law assignments, independent of statute. 


In the case of Boese vs. King, 108, U.S. 8. C , p. 379, this 
court held that an attaching creditor could not attack 
an assignment made under a New Jersey statute inop- 
perative at the time, on account of the bankrupt act being 
in force, provided the assignment was good as a com- 
mon law assignment. It was held that the attaching 
creditor was a trespasser, and not entitled to attack the 
possession and claim of the assignee in that way. 


But conceding that the Texas Legislature intended to 
disqualify all other persons than residents of Texas 
from acting as assignees under this law, would such a 
statute be constitutional ? 


In the case of the Farmer’s Loan and Trust Company 
vs. Chicago & Alton Railway Company, the Circuit 
Court of Indiana held that a state statute which disqali- 
fied a non resident from holding property in trust for 
creditors was unconstitutional and void asin conflict 
with Section 2, Art. 4 of the Constitution of the United 
States, which declares: “The citizens of each state shall 
be entitled to all the privileges and immunities of citi- 
zens of the several states.”’ | 


The statute so held unconstitutional reads as follows : 
“Tt shall be unlawful for any person, association or cor- 
poration to nominate or appoint any person a trustee in 
any deed, mortgage or other instrament in writing 
(except wills) for any purpose whatever who shall not 
be at the time a bona fide resident of the State of In- 
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diana, and it shall be unlawful for any person who is 
not a bona fide resident of the state to act as such 
trustee,” etc. 

The court held further in that case: ‘‘No court would 
be expected to hold that the trust deed was void because 
one of the trustees was not a resident of Indiana. If it 
be true that the Farmers Loan and Trust Company was 
not capable of acting as trustee to the extent of taking 
title to so much of the mortgaged property as was sita- 
ated within the State, or that its designation as trustee 
was to that extent inopportune and void, nevertheless 
the trust deed was valid when executed, and a trust és 
never permitted to fail for want of a trustee, etc.” 


Federal Reporter, vol. 27, No. 2, p. 146. 


That trusts are not permitted to lapse or fail for want 
of a trustee to execute them, is an elementary principle 
of law. 


We submit that the first objection to the assignment 
is not well taken. 


2. “The assigtinent was to take effect instanter tpon 
its signing, and the assignee by its terms is directed to 
take possession of all the property immediately upon 
the execution of the assignment.” 


The statute of 1879 and the amendment of 1883 an- 
thorizes the assignee to take possession on filing his bond; 
but it has been held that the failure to give the bond 
does not affect the validity of the assignment nor justify 


12 WOLF BACHRACK PS. A. B. NORTON ET AL. 


Keating vs. Vaughn, 61 | ex., 524. 

Weider vs. Maddox, Supreme Court of Texas 
opinion, June 11, 1886, reported in the Texas 
Law Review, Vol. 6, No. 24; issued June 16, 
18386, 

Boese vs. King, Vol. 108, 8. C. U.S. 


We submit that there can be no objection to this deed 
on its face, as a common law assignment. _ 

We respectfully submit that the judgment shonld be 
reversed, and the cause be remanded. 


H. G. ROBERTSON, 
SAWNIE ROBERTSON. 
Counsel for Plaintiff in error, Wolff Bachrack. 
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ASSIGNMENT OF ERROR. 


Be it remembered, that on the trial of the above enti 
tled cause the plaintiff presented and read to the court 
his amended original petition filed in this cause Decem- 
ber 17, 1883, to which defendants interposed a general 
demurrer and special exceptions which were sustained 
by the court; and the plaintiff having declined to amend 
the cause, was by the court dismissed. 

From this action of the court this appeal is taken and 
assigned as error. 

Plaintiff’s petition set out as his cause of action a 
trespass and conversion by A. B. Norton, Marshal of the 
Northern District of Texas, through his ceputy, A. A. 
W hissen, of a stock of goods, wares and merchandise 
belonging to plaintiff. The bondsmen of the marshal 
are made parties defendant, also Dodd, Brown & Co., 
attaching creditors under whose writ, and at whose in- 


‘stigation, the seizure is alleged to have been made. 


The plaintiff plead his title or claim to the property 
seized, and alleged that he held and owned it by virtue 
of a deed of assignment made to him by one M. Myer. 
son, against whom the attachment of Dodd, Brown 
& Co. was sued out, and by virtue of which the property 
was seized. This deed of assignment was made a part 
of the petition, and the general and special demurrers 
of defendants which were sustained, raises the question 


of its validity. The action of the court in holding the 
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assignment void and dismissing the petition, is the al- 
leged error, to correct which this writ is prosecuted and 


which is here and now assigned as error. 


The deed of assignment so held void is as follows: 


“Know all men by these presents, that J. M. Myerson, 
of Grayson county, Texas, being largely indebted and 
insolvent, and being desirous of securing a fair, just and 
equitable distribution of my | property among my 
creditors, and in consideration of the sum of five dollars 
to me in hand paid, I have this day bargained, sold and 
conveyed, and do hereby bargain, sell ani convey and 
assign unto Wolff Bachiack of the County of St. Louis, 
State of Missouri, all of my property of every kind and 
wheresoever situated, except such part thereof as is ex- 
empt from execution by the laws of Texas; and } do 
specially so convey and assign to the said Wolff Bach- 
rack, my entire stock of goods, situated in a store on 
North Travis street, in Sherman, Texas, rented by me 
from ‘Tom Forbes, Sr., and known as the Dollar Store; 
also all of my debts of every kind, due or owing me, 
whether upon noies accepted as open or otherwise; an 
inventory of the property owned by me will be made 
out and attached hereto after the execution hereof, but 
this instrument is to take effect instanter upon the sign- 
ing hereof and before any inventory is made. This con- 
veyance is, however, an assignment and in trust for the 
following purposes, to wit: The said Wolff Baehrack 
is immediately upon the execution of this instrument to 
take possession of all property herein conveyed; shall 
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execute a bond, as such assignee, according to the laws 
of Texas; shall convert all of said property into cash as 
soon as it can be done consistently with the interest of 
all parties; shall collect all debts due and shall apply 
the proceeds of said property and debts to the payment 
p/o rata of all my creditors, who will consent to accept 
their proportion of my estate, and discharge me from 
their respective claims, and this assignment shall be for 
the benefit of all such creditors and none others. My 
said estate to be administered and be paid out in all 
things in compliance with the laws of Texas governing 
such assignments. 

An inventory of my creditors, in compliance with the 
law, is hereto attached and made a part of this instru-' 


ment. 
Witness my hand this 22d day of October, 1880. 
(Copy. ] Signed, M. MYERSON, 


| Appendix B.] 


CHAPTER LIIUL.—An act in relation to assignments for 
the benefit of creditors, and to regulate the same, and 
the proceedings thereunder. | 
Section 1. Beit enacted by the Legislature of the 

State of Texas, That every assignment made by an in- 

solvent debtor, or in contemplation of insolvency, for the 

benefit of his creditors, shall provide, except as herein 
otherwise provided, for a distribution of all his real and 
personal estate, other than that which is by law exempt 
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from execution, among all his creditors in proportion to 
their respective claims, and however made or expressed, 
shall have the effect aforesaid, and shall be construed to 
pass all such estate, whether specified therein or not, 
and every assignment shall be proved or acknowledged 
and certified and recorded in the same manner as pro- 
vided by law in conveyances of real estate or other 
property. 

Seo. 2. The debtor shall annex to such assignment an 
inventory containing the following statement: | 


1. A full and true account of all the creditors of such 
debtor or debtors. 


2. The place of residenve of each creditor, if known to 
such debtor or debtors, and if not known, that fact to be 
so stated. 


3. The sum owing to each creditor, and the nature of 
each debt or demand, whether arising on written securi- 


ty account or otherwise executed. 


4. The true cause and consideration of such indebted 
ness in each case, and the place where such indebted- 
ness arose, 


o. A statement of any existing judgment, mortgage, 
collateral or other security for the payment of any such 
debt. 


6. A full and true inventory of all such debtor’s estate 
at the date of such assignment, both real and personal, 
in law or in equity, and the encumbrances existing 
thereon, and of all vouchers and securities relating there 
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to, and the value of such estate according to the best 
knowledge of such debtor or debtors. 


7. An affidavit shall be made by such debtor or 
debtors, and annexed to and delivered with such inven- 
tory or schedule, that the same is in all respects just and 
true according to the best of such debtor or debtors’ 
knowledge and belief; nothing contained in this act shall 
affect the assignor’s right tu retain all such of his 
property as is by the constitution and the laws of this 
state exempt from execution, but such list and inventory 
shall not be conclusive except as against the debtor 
making the same. 


Src. 3. Any debtor desiring so to do, may make an 
assignment for the benefit of such of his crediiors only 
as will consent to accept their proportional share of his 
estate, and discharge him from their respective claims, 
and in such case the benefits of the assignment shall be 
limited and restricted to the creditors consenting thereto; 
the debtor shall thereupon be and stand discharged 
from all further liability to such consenting creditors on 
account of their respective claims, and when paid they 
shall execute and deliver to the assignee for the debtor, 
a release therefrom. 


Sec. 4. Every assignee shall, within thirty days after 
the execution of the assignment, give public notice of 
his appointment in some newspaper printed in the 
county where the assignor resides, or where his principal 
business was conducted, or, if no newspaper be printed 
therein, then in the newspaper published nearest to such 
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place of residence or business, and which notice shall be 
published for three successive weeks, and so far as he 
can, the assignee shall also give personal notice, or 
notice by mail, to each of the creditors of the assigning 
debtor. 


Seo. 5. The creditors of the assignor consenting to 
such assignment, shall make known to the assignee their 
consent in writing, within four months after the publica. 
tion of the notice provided in the preceding section, and 
no creditor not assenting shall receive or take any benefit 
under the assignment; provided, however, that any 
creditor who had no actual notice of such assignment, 
may make known his assent at any time before any dis- 
tribution of assets under the assignment has been made ; 
and provided further, that the, receipt by a creditor of 
any portion of his claim from the assignee, shall be con 
clusive evidence of the assent of such creditor to the 


assignment 


Ske. 6. The assignee shall forthwith, after the execu- 
tion and delivery of the deed of assignment, cause the 
same to be recorded as herein provided, and shall exXe- 
cute a bond with sureties, to be approved by the judge 
of the district or county court, conditioned, that he will 
faithfully discharge his duties as such assignee, and 
that he will make proportional distribution of the net 
proceeds of said estate among the creditors entitled 
thereto, which bond shall be payable to the State of 
Texas, and shall be filed with the county clerk of his 


county, and shall inure to the benetit of the assignor and 
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the creditor or creditors, who may maintain an action 
against such assignee thereon, in his or their own name, 
jointly or severally, for any breach thereof or violation 
of this law, by reason of which such assignor or creditor 
shall sustain damage, and upon the filing of said bond, 
the assignee shall take possession of the assigned 


property and proceed to execute the assignment. 


Sec. 7. Every creditor, consenting to an assignment 
shall, within six months from the time of the first publi- 
cation of the notice of the appointment of the assignee, 
file with such assignee a distinct statement of the par- 
ticular nature and amount of his claim against the 
debtor, which shall be supported by an affidavit of the 
creditor, his agent or attorney, that the statement is 
true, that the debt is jnst and that there are no credits 
or offsets that should be allowed against the claim, ex- 
cept as shown by the statement, and no creditor shall 
take any benefit under any assignment whatever, who 


neglects to file such statement. 


Sec. 8. Amy creditor not consenting to the assign- 
ment may garnishee the assignee for any excess of such 
estate remaining in his hands, after the payment to the 
consenting creditors, the amount of their debts and the 
costs and expenses of executing the assignment. 


Sec. 9. All property conveyed or transferred by the 
assignor, previous to and in contemplation of the assign- 
ment, with the intent or design to defeat, delay or de- 
fraud creditors, or to give preference to one creditor 
over another, shall pass to the assignee by the assign- 
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ment, notwithstanding such transfer; and the assignee, 
or in case of his neglect or refusal, any creditor or 
creditors may in his name, upon securing such assignee 
against cost of liability, sue for, recover, collect and 
cause the samé to be applied for the benefit of creditors 
as other property belonging to the debtor’s estate in the 
hands of the assignee; but if it shall appear in such 
action that the purchaser of any such property bought 
the same of the assignor in good faith and for a valuable 
consideration, and without any reason to believe that 
the debtor was conveying or transferring the same with 
the intent or design aforesaid, such purchaser shall 
be held to have acquired as against the assignee and 
creditors aforesaid, a good and valid title to such 


propert y. 


: Seo.10. No assignment shall be declared fraudulent 
or void for want of any inventory or list as provided 
herein; but if such list and inventory be not annexed 
and verified as provided in this act, it shall be prima 
facie evidence that the assignor has secreted and con 
cealed some portion of the property belonging to his 
estate from his assignee, unless upon the demand of the 
assignee or a creditor, such verified inventory and list 
be furnished to the assignee; and if any assignee or 
creditor shall have reason to believe that any debtor has 
eoncealed any of his property or estate for the purpose 
of defrauding his creditors, it shall be the duty of the 
district or county jndge, upon application of said 


assignee or creditor, to cause such debtor to appear 
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before him, either in vacation or term time, and disclose 
under oath, any knowledge or information he or she may 
have relative to any such concealment. 


Seo. 11. If any assignor shall secrete or conceal from 
his assignee any portion of the property belonging to 
his estate other than that which is exempt from execu 
tion; or shall, previous to and in contemplation of the 
assignment, transfer any property with the intent or de- 
sign to defraud his creditors, such assignor shall be 
adjudged guilty ofa felony, and upon conviction thereof, 
shall be punished by imprisonment and labor in the 
penitentiary for not less than two nor more than five 
years. 


Sec. 12. The statement of a creditor, verified and filed 
with the assignee as hereinbefore provided, shall be 
sufficient prima ficie evidence to justify the assignee in 
allowing it as a valid claim against the estate, and it 
shall be so allowed, and such creditor entitled to his 
proportional share of the debtor’s estate, unless the as. 
signor, or other creditor disputing the same shall, within 
sixty days after the expiration of the time within which 
the creditors are required by this act to file their state- 
ments, institute an action in the district or county court 
of the proper county to set aside the allowance and to 
restrain the payment thereon, for which purpose the 
assignor or any disputing creditor or creditors may have 
a remedy, jointly or severally, by injunction or other 
proper action to try the justness and validity of the dis- 
puted claim, and if it appears that an action could not 
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successfully be maintained at law by the creditor against 
the assignor upon such claim or any disputed part 
thereof, the same shall be disallowed, in whole or in 
part, as the case may be, and the assignee restrained 
from paying the same, or such portion thereof as may be 
disallowed; and for the information of the assignor and 
creditors, it is further provided, that the assignee shall 
allow them, or any of them, to take a copy of any 
creditor’s statement of his claim that has been filed with 
such assignee as herein provided. 


Sko. 13. Claims that are not due may be allowed at 
their present value, by discounting them at the rate of 
interest mentioned in the contract, if any, otherwise at 
the legal rdte, and if any creditor holds collateral secu- 
rity of less value than his debt, the value thereof may be 
estimated by the assignee, and only the difference 
between such sum and the debt shail be allowed. 


Seo. 14. If any assignee becomes unsuitable to per- 
form the trust, refuses or neglects so to do, or mis- 
manages the property, the county judge or judge of the 
district court may, upon the application of the assignor, 
or one or more of the creditors, upon reasonable notice, 
to all parties interested, by publication or otherwise, as 
such judge may direct, remove such assignee, and in case 
of vacancy by death or otherwise, shall appoint another 
in his place, who shall have the same powers and be 
subject to the same liabilities as the original assignee. 


Seo. 15. Whenever any assignee shall have in his 
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hands funds sufficient to pay ten per cent. of the debts 
due by the assignor, he shall make a pro rata distribu- 
tion of the same among said creditors, and the assignee 
shall be entitled to reasonable compensation for his 
services, and his necessary costs and expenses, including 
also his attorvey’s fees, all to be allowed, in case of 
difference between the parties, by the county judge or 
judge of the district court. 


Sxc. 16. Whenever any assignee shall have fully per- 
formed the duties of his trust and desires to be finally 
discharged therefrom, he may make a report of his pro-. 
ceedings under the assignment, showing the moneys and 
assets that have come into his hands, and how the same 
have been disbursed and disposed of, the truth of which 
shall be verified by his affidavit, and such report shall 
thereupon be filed and recorded in the office of the 
county clerk of the county in which the assignment is 
recerded, and no action shall be brought against such 
assignee by reason of anything done by him under the 
assignment as shown by his report, unless the same be 
brought within twelve months from the time of the filing 
thereof, as aforesaid ; and any moneys or funds on hand, 
shall be deposited in the district court, subject to be 
paid out upon the decree of said court. 


Seo 17. Every mortgage, deed of trust, or other form 
of lien attempted to be given by the owner of any stock 
of goods, wares or merchandise daily exposed to sale, in 
parcels, in the regular course of the business of such 
merchandise and contemplating & continuance of posses- 
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sion of said goods, and control of said business, by sale 
of said goods by said owner, shall be deemed fraudulent 
and void. 


Sro. 18. Any attempted preference of one creditor or 
creditors ot such assignor, shall be deemed fraudulent 
and without effect. 

Approved March 24, A. D. 1879. 


Takes effect ninety days after adjournment. 


[| Appendix C.] 


An Act to amend Sections three (3), six (6), and ten (10), 
of an act in relation to assignments for the benefit of 
creditors, and to regulate the same and the proceedings 
thereunder, approved March 24th, A. D. 1879. 


Sko. 1. Be it enacted by the Legislature of the State 
of Texas, That section three (3) of an act of the Legisla- 
ture of the State of Texas, entitled “An act in rélation 
to assignments for the benefit of creditors, and to regu- 
late the same and the proceedings thereunder,” approved 
March 24th, 1879, be and the same is hereby amended so 
that it shall hereafter read as follows, to-wit: 


“Seo. 3. Any debtor desiring so to do, may make an 
assignment for the benefit of such of his creditors only 
as will consent to accept their proportional share’of his 
estate, and discharge him from their respective claims, 
and in such case the benefits of the assignment shall be 


even 
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limited and restricted to the creditors consenting thereto, 
and such debtor shall thereupon be and stand discharged 
from al) further liabilities to such consenting creditors 
on account of their respective claims, and when paid 
they shall execute and deliver to the assignee for the 
debtor a release therefrom ; provided, that such debtor 
shall not be discharged from liabilities to a creditor who 
does not receive as much as one-third of the amount due 
and allowed in his favor as a valid claim against the 
estate of such debtor.” 


Seo. 2. That section six (6) of said act be and the 
same is hereby amended so that it shall hereafter read 
as follows, to wit: 


“Seo. 6. Every such assignee shall be a resident of 
this State and of the county in which the assignor 
resides, or in which his principal business was conducted, 
and he shall forthwith after the execution and delivery | 
of the deed of assignment, cause the same to be recorded 
as herein provided, in the county of such assignee’s res- 
idence, and also in every county in which there is any 
real property conveyed to him by such deed of assign- 
ment, and shall execute a bond, with sureties, to be 
approved by the judge of the county court of the county 
in which the assignee resides, or by the judge of the 
district court of the judicial district in which such 
county is situated, conditioned, that he will faithfully 
discharge his duties as such assignee, and that he will 
make proportional distribution of the net proceeds of 
the assigned estate among the creditors entitled thereto, 
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sheriff, or any constable, commanding the arrest of the 


persons referred to in the writ or order, to be brought be- 


fore the judge at atime named, for the purpose of ex- 
amination, as provided herein, and such examination 
shall be in writing, and shall be signed by the persons 
examined, and shall be filed and attested or sworn to 
with the clerk of the court, wherein the proceedings are 
pending, tor the use of those interested in the estate ; 
provided, nevertheless, that no assignor or debtor shall 
be prosecuted or punished for any matter or thing dis- 
closed by him on such examination as had above. The 
costs of such proceedings to be paid out of the estate 
assigned, or by the applicant for the examination, as 
the judge in each case may deem right and proper to 


order. 


SEo. 4. The near approach of the close of the session 
creates an imperative public necessity authorizing the 
suspension of the rule requiring bills to be read on three 
several days, and such rule is hereby suspended. : 


Approved April 7, 1883. 


Takes effect ninety days after adjournment. 
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IN THE 


SupREME Court or THE UNitTEp STaATEs. 
OCTOBER TERM. 1889. 


WoLuLFr BACHRACK. 
Plaintiff in Hrror. | 
( 
| 


re. . No. 116. 


ANTHONY B. Norton, ef al., | 
Defendants in Error. | 


In ERROR TO THE CrrcvuIT CourRT OF THE UNITED STATES 
FOR THE NORTHERN District or TEXAS. 


BRIEF FOR DEFENDANTS IN ERROR. 


On October 22, 1880, M. Myerson, doing business as 
a merchant in Sherman, Texas, made an assignment for 
the benefit of his creditors to Wolf Bachrack, the plain- 
tiff in error, (Record, p. 21). On December 8, 1880, the 
defendant in error, Anthony B. Norton, being then the 
United States Marshal of said district, levied upon the 
assigned property, which was in the possession of said 
Bachrack, under a writ of attachment issued at the suit 
of Messrs. Dodd, Brown & Co., merchants, of St. Louis, 
Missouri, against said Myerson, (pp. 3-5). This suit is 
for damages for this alleged wrongful seizure of said 
property. A special exception to the petition was filed, 
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alleging that the assignment was void on its face, (p. 
23), and said exception was sustained by the circuit 
court, and the suit dismissed, (p. 24). 

It was urged in the court below that there were sev- 
eral reasons why the deed of assignment was void on 
its face, only one of which will be insisted upon in this 
Court, to wit, that the assignee was not a resident of the 
State of Texas. This was the ground upon which the 
circuit judge decided the case. 

The deed of assignment and the petition both show 
that the assignee was a resident and a citizen of Mis- 
souri, and the petition further shows that at date of the 
seizure the assigned property was in the possession of 


an agent of the assignee. 


First. This assignment was made under Section 3 of 
an act of the legislature of Texas approved March 24, 
1879, (Rev. Stat. 1879, App. p. 5), regulating assignments 
for the benefit of creditors. Said statute does not in 
terms declare that the assignee shall be a resident of 
the State of Texas, but such is the plain implication 
from its several provisions. The scheme of the statute 
requires that it shall be executed ‘in the county where 
the assignor resides, or where his principal business was 
conducted,’ (Secs. 4, 10, 12, 16), and it places the 
assignee under the direction and control of ‘the judge 
of the district or county court,’’ (Sees. 6, 14, 15). This 
court is also (Sec. 12) denominated ‘the district or 
county court of the proper county,” by which is evi- 
dently meant the county of the debtor’s residence or 
principal place of business. 

That the assignee must be resident in the State of 
Texas is also the necessary construction of the language 
of Sec. 6 of the act, the pertinent parts of which areas’ 
follows: 
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‘‘The assignee shall forthwith, after the execution 
and delivery of the deed of assignment, ... execute a 
bond with sureties, to be approved by the judge of the 
district or county court, . .. which bond shall be paya- 
ble to the State of Texas, and shall be filed with the 
county clerk of Ais county.” 

The word ‘his’’ in this section necessarily refers to 
the assignee. The context shows that the bond is to be 
approved by the judge of «the”’ district or county 
court, that is, of «“‘the county where the assignor re- 
sides, or where his principal business was conducted,”’ 
(Sec. 4). Wherefrom it follows that “his (the assign- 
ee’s) county ’’ must also be the county of the assignor’s 
residence or principal place of business, and therefore 
in the State of Texas. This provision is now precise, 
by virtue of the act of April 7, 1883, (Gen. Laws, 1883, 
p. 47), amending Sec. 6 as follows: «Every such as 
signee shall be a resident of this State, and of the 
county in which the assignor resides.”’ 

Since the statute required the assignee to be a resi- 
dent of Texas, and since the plaintiff in error was not 
a resident of Texas, he was incompetent lo take under 
thedeed. The defect is fatal, for the statute provides 
no remedy. The provision for the assignee’s removal 
when he ‘‘ becomes ”’ unsuitable,(Sec. 14), contemplates 
an original capacity to acquire title to the assigned 
property. Since title remained in the debtor, in this in- 
stance, the property was subject to the attachment and 
levy complained of. 

The question at issue in the case at bar has not been 
discussed or decided by the Supreme Court of Texas. 
But that court has in a number of cases very clearly 
defined its views to the effect that a deed of assignment 
is void if it is against the statute, when the statute is 
silent as to the remedy. It has held assignments void 
for defect in the assignors and in the assiqned property, 
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(Donoho v. Fish Bros., 58 Tex., 164; McWilliams v. 
Cornelius Bros., 66 Tex., 301; Stitt v. Focke, 66 Tex., 
715). It has said that the statute requires that the as- 
signor * shall actually make a conveyance... which 
shall be sufficient to convey the property,’ (Piggott v. 
Schram, 64 Tex.. 447). It has said that. to withdraw 
the property from attaching creditors, the assignment 
must be made «‘in accordance with the laws of this 
State,’’ (McKee v. Coffin, 66 Tex., 304). It has said: 
‘We have no right to engraft upon the statute any ‘ 
conditions or provisions not placed there by the legisla- : 
ture,’’ (Duncan Wyatt & Co. v. Taylor, 63 Tex., 645). 
And in the leading case sustaining an otherwise fraud- 
ulent assignment under the statute, it has expressly 
limited its ruling to the case of a good conveyance : 
‘‘Tf the property passes to the assignee, no provision 
which the assignor can make in the deed can interfere 
with the distribution of the estate,’ (Keating v. 
Vaughn, 61 Tex., 518). | 
It is a well-settled rule that a deed of assignment 
against the policy or terms of a statute is void against 
non-consenting creditors. 
Burrill on Assignments, Sec. 352. 
Jaffrey v. McGehee, 107 U. S., 365. 
‘ Schoolfield v. Johnson, 11 Fed. Rep., 297. 
Heelan v. Hoagland, 10 Neb., 511. 
Bonns v. Carter, 20 Neb., 566. 
Edwards v. Mitchell, 1 Gray, 239. 
‘Pike v. Bacon, 21 Me., 280. 
Raleigh v. Griffith, 87 Ark., 153. 
Churchill v. Whipple, 41 Wis., 611. 
Keevil v. Donaldson, 20 Kas., 168. 


, 


Henderson v. Pierce, (Ind.), 7 West. Rep., 261. 


5 
Second. The following cases are not dissimilar in prin- 
ciple to the case at bar. | 
In Klauber v. Charlton, 47 Wis., 564, it appears that 
the statute regulating assignments for the benefit of 
creditors contemplated that the sureties to the assignee’s 
bond should be freeholders of the State, and the court 
ruled that ‘‘ the sureties upon the assignee’s bond are not 
responsible or sufficient unless they are freeholders of 
the State,’ and that the want of such qualification 
would in a proper case avoid the deed of assignment. 
In Hart v. Anthony, 15 Pick., 445, a non-resident as- 
signee, who had undertaken to administer the trust, 
was held notwithstanding to be not liable to trustee 
process. The syllabus of the case reads as follows: 
‘‘In general, a person who is not and never has been 
a resident within this Commonwealth, is not liable to 
the trustee process; and the fact that he came here and 
took an assignment of the property of an insolvent 
debtor residing here, in trust for the payment of credi- 
tors, does not take the case out of the general rule.” 
Ex parte Mossness, 30 Wis., 509; the court refused 
Mossness admission to the bar, on the ground that he 
was a non-resident, and because an attorney was an 
officer of the court and a quasi officer of the State. 


Third. There are two cases referred to in the brief of 
the plaintiff in error, which are clearly irrelevant in 
the light of the facts. 

Weider v. Maddox, 66 Tex., 372, is erroneously cited 
as ruling a principle which covers the case at bar. It 
was the case of an assignment in Missouri, to a resi- 
dent of that State, and included certain property in 
Texas. It did not purport to be made under the Act of 
1879, and consequently its validity under said act was 
not called in question. It was given effect as a common 
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law conveyance, under the rule of inter-State comity; 
and even then the court said of it, (p. 378), that it must 
be “such in form and manner of execution as is required 
by the laws of this State to pass title.”’ 

Farmers Loan and Trust Co. v. Chicago and Alton 
R’y Co., 27 Fed. Rep., 146, is cited on the proposition 
that, conceding that the Act of 1879 required the assig- 
nee to be a resident of Texas, it was unconstitutional. 
Said case was one in which it appeared that the Chicago 
and Alton Railway Company had executed a mortgage 
to the Trust Company, residing in New York, to secure 
an issue of its bonds, and afterwards attempted to re- 
pudiate the trust on the ground thata statute of Ilhi- 


nois forbade a non-resident trustee from holding prop-_ 


erty in that State. The statute attempted to divest a 
non-resident trustee of a right valid at common law, 
andthe learned judge asserted its unconstitutionality for 
that reason. But it is plain that the ruling, if more 
than mere argument, is irrelevant to the case at bar, 
where the assignor has chosen to act under a statute -of 
the State of Texas, and in the matter of an assignment 
for the benefit of his creditors, which has been regarded 
in both the Federal and State courts as peculiarly 
within the scope of local legislation. It is not unusual 
for statutes regulating such assignments to require that 
the assignee shall be a resident of the State, and the 
constitutionality of such provisions seems to be un- 
questioned, (Burr. on Ass., Sec. 91; see Klauber v. 
Charlton, 47 Wis., 564, 569). 


Fourth. The appointment of an incompetent assignee 
has long been regarded as a ground for avoiding an as- 
signment. 

Burrill on Assignments, Sec. 518. 
Bishop on Insolvent Debtors, Sec. 123. 
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In Cram v. Mitchell, 1 Sandf. Ch., 251, the assign- 
ment was declared void for this cause. As in the case at 
bar, there was a non-resident assignee, otherwise com- 
petent, who had employed an agent to represent him. 
Commenting on these facts, the Vice Chancellor said: 

‘In thecase before me, theonly assignee who appears 
to have been competent to act as such was precluded by 
his distant residence from taking any part in the execu- 
tion of the trust.. The property was here; here it was 
to be collected, sold, converted into money, and applied 
to the debts. Here the accounts were to be kept. Al- 
len lived in Philadelphia. So conscious was he of the 
impossibility of his acting efficiently in the matter, that 
he delegated the care of his own interests to Nones. If 
he would take that course for his own protection, it needs 
no argument to convince me that the same course was 
necessary for the protection of the fund for the bene- 
fit of others.”’ 


For the foregoing reasons, it is submitted that the 
judgment of the Circuit Court in this cause should be 
affirmed. 


Respectfully submitted: 

JOHN JOHNS, 

D. A. McKNIGHT, 
Attys for Dft. in Error, 
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JOSEPH E. YOUNG VS. TOWNSHIP OF CLARENDON ET AL. l 


I Bill of Complaint. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


To the judges of the said court: 

Your orator, Joseph E. Young, who is a citizen of the State of 
Illinois and a resident of the city of Chicago, in the State of Illinois, 
brings this his bill of complaint against the Michigan Air Line Rail- 
road Company,a corporation organized under the railroad laws of the 
State of Michigan and a citizen and resident of the State of Michigan, 
and the Township of Clarendon, a political corporation and one of 
the divisions of the county of Calhoun, in said State of Michigan, 
& citizen of Michigan and a resident of said district; and thereupon 
your orator complains and says: 

Ist. That on the nineteenth day of February, 1884, your orator 
brought suit in the circuit court of the United States for the eastern 
district of Michigan against said Michigan Air Line Railroad Com- 
pany on certain coupuns for installments of interest on certain money 
bonds issued by said company on January first, 1870, and owned by 
your orator. 

2nd. That subsequently and on the 11th day of November, 1884, 
after a trial and verdict in favor of the plaintiff in said cause, a 


judgment was rendered in said action in favor of your orator and 


against the said Michigan Air Line Railroad Company for the sum 
of $555,865.24, which judgment, as shown on the face thereof, bears 
interest at the rate of eight per cent. per annum. 

3rd. That on the 12th day of November, 1884, your orator, as 
such plaintiff, sued out of said United States circuit court an execu- 


tion on the said judgment in the usual form against the goods and 


chattels, lands and tenements, of the said Michigan Air Line Rail- 
road Company, and on the same day delivered said execution to 
the marshal of the United States for the eastern district of Michigan, 
Mr. 8. S. Matthews, to be executed according to its tenor, the said 
execution being directed to the marshal of said district, and that 
being the district in which said company then had its principal 
offices and residence, and the said execution was returnable on the 
3rd day of December, 1584. 
4th. That afterwards and on the 4th day of December, 1884, the 
said marshal returned the said execution wholly unsatified, and the 
same was then deposited and filed in the clerk’s office of the said 
court. 
5th. And the said judgment still remains in said court in full 
force and effect, and no proceeding has been had to reverse the same, 
and the same still remains wholly unpaid and unsatisfied 
2 in the following return, which was endorsed on the said exe- 
cution, to wit: 


VS. 


JOSEPH E. YOUNG 


“ EASTERN District oF MICHIGAN, 8s: 


[ hereby certify & return that I have made diligent search for 
roods and chattels, lands «& terfements, belonging to the within- 
named defendant, but can find none in my bailiwick whereon I can 
levy and from the sale of which | can make the money as within 
commanded or any part thereof, and therefore, on this 4th day of 
December, A. D. 1884, I return the within writ nulla bona, wholly 
unsatisfied. 

S. 5S. MATHEWS, 
U.S. Marshal.” 


And the whole amount of said judgment from its date, with in- 
terest at the rate of eight per ct ni per abnui, Is how due and pay- 
able to your orator. 

And the said coupons, for which said judgment was rendered in 
your orator’s favor, and the we from which said — were 
taken were given to your orator by the said R. R. Co. to pay your 
orator for money due him for constructing a portion of the r ailroad 
hereinafter mentioned for said company. 

6th. And your orator further shows that the other defendant 
hereto, The Towns hip of Clarendon, is justly and equitably indebted 
to the said defendant, The Michigan Air Line Railroad Company, 
and this bill is brought’ for the purpose of subjecting the equitable 
assets of the Michigan Air Line Railroad Company to the payment, 
as far as they will go, of your orator’s said judgment, and the said 
equitable indebtedness of said township to said railroad company 
arose and still exists substantially as hereinafter set‘out. 

7th. The Michigan Air Line Railroad Company was a corporation 
organized under the laws of Michigan on the 28th day of August, 
1868, by the consolidation of two railroad companies previously 
duly organized under the names, respectively, of the Grand Trunk 
Railway Company of Michigan and the Grand Trunk Railway Com- 
pany of Northern Indiana, which said Michigan Air Line Railroad 
Company then and there became and was a duly organized railroad 
company under the laws of Michigan, and it was organized for the 
purpose of constructing and operating a line of railway from Ridge- 
way, in the State of Michigan, to the dividing line between the State 
of Indiana and the State of Illinois on the route to ¢ ‘hicago, in the 
last-named State, but the said company did not at the time of its 
formation by said consolidation as aforesaid own or .operate any 
railroad, as none had been constructed by either of the constituent 
companies, but the said company was formed as aforesaid for the 
purpose of constructing u railroad, as above set out, if its corporators 
should thereafter deem it expedient and advisable so to do; thut 
said cbmpany undertook and continued said work of constructing 
said railroad, as hereinafter set out, down to the Sth day of ¢ ctober, 
1870, on which day a consolidation under the statute of Michigan 
in such cases provided was formed by said Michigan Air Line Rail- 
road Company, so formed on the 28th day of August, 1868, as herein- 
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before set out, with the St. Joseph Valley Railroad Company, 
o the two companies together forming a continuous line, which 
consolidated company continued under the name of the 
Michigan Air Line Railroad Company, and this said company im- 
mediately proceeded with the work of the old and continued the 
work of completing the construction of said railroad the same as if 
there had been ho change, and rapldly carried said work forward Lo 
completion, as more particularly set out hereinafter. 
Hereafter, in the course of this bill, the said companies, the Michi- 
gan Air Line Railroad Company, will be referred to as “said com- 
pany” or “said Michigan Air Line Railroad Company,” it being 


understood that all allegations referring to said company relating 


—6to any time prior to the Sth day of October, 1870, refer to the com- 


pany mh formed On the 28th day of August, LSOS, us hereinbefore 
stated, and all allegations relating to any time subsequent to said 
Sth day of October, 1870, refer to the company so formed on the 8th 
day of October. 1870. 

Sth. That when said company was organized as aforesaid out of 
said constituent companies, on August 28th, 1868, the Legislature of 
Michigan wis soon to convene, and it was contemplated and gen- 
erally understood that the act hereinafter, in paragraph number 10, 
mentioned was to be introduced in said Legislature at its approach- 
lig session and would become ji law, and the promoters and cor- 
porators of said company int nded to construct said railroad only in 
the event that said act should become a law, and the municipalities 
on the projected line of said road should grant such amount of aid 
to such road pursuant to the provisions of said act as would warrant 
said company in undertaking the construction thereof; all of which 
was well known to the citizens of said township of Clarendon and to 
all others interested in the construction of said road, and there was 
nothing in the law under which the said company was organized or 
in any law of Michigan which imposed on said company the duty to 
construct said road otherwise 

9th. At the time of the organization of the sail company as afore- 
said, August 28th, 1868, said township of Clarendon and the whole 
region of country along said projected line of railroad did not possess 
such railroad facilities as their products and business interests ren- 
dered desirable, and the construction of said projected road by said 
company was understood and believed by the people living on the 
projected line thereof and by the citizens of the suid township of 
Clarendon to be of special pecuniary benefit to them and also of 
great public benefit. 

10th. In view of the lack of railroad facilities above stated and a 
similar lack of railroad facilities in many other portions of the State 
of Michigan, which it was then impossibie to supply without aid 
from the townships and municipalities interested, and in order to 
promote the welfare of the State by increasing the number of rail- 
roads within its borders, the Legislature of the said State passed an 
act entitled “An act to enableany township, city, or village to pledge 
its aid by loan or donation to any railroad company now chartered 
or oganized or that may hereafter be organized under and by virtue 
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of the laws of the State of Michigan in the construction of its road,” 
whicli act was approved by the Governor, and took effect 

4 March 22, 1869, and a copy of which act is hereto attached, 
marked Exhibit “A.” 

lith. Afterwards, to wit, on the 2lst day of June, A. D. 1869, the 
electors of the said township of Clarendon, in order to procure the 
construction and operation of said railroad and as an inducement 
to said Michigan Air Line Railroad Company to construct and 
operate it, voted to pledge the aid of said township to said company 
to the extent and upon the terms and conditions following—that is 
to say, “the faith and credit of the township of Clarendon, in the 
county of Calhoun, in the State of Michigan, is hereby pledged to 
aid the Michigan Air Line Railroad Company in the construction 
of its road by a loan of the sum of ten thousand dollars, upon the 
terms and conditions following: 

Ist. That the bonds of said township, payable at the time herein- 
after specified and bearing an annual interest of ten per cent., shall 
be received by the said railroad company at their par value in pay- 
ment of said loan 

2nd. That the said company receiving the said bonds from the 
State treasurer in the manner provided by law shall pay vearly to 
the said township on the amount so loaned a sum equal, pro rata, to 
the dividends from year to year paid-to the stockholders of the said 
company, such dividends being ten per cent. or less, the said pay- 
ments to be deemed and received as and for the annual interest on 
the amount loaned, and in case such dividend shall exceed ten per 
cent. then the amount of the excess over ten per cent. shall be ap- 
plied to reduce the said principal sum until it shall be thereby fully 
paid, an agreement to which effect shall be executed by said railroad 
company. 

3rd. That the said railroad shall be and remain located and be 
constructed through the said township of Clarendon. 

Ith. That the bonds Lo be issued by said township shall be of such 
denominations, not exceeding one thousand and not less than one 
hundred dollars each, as the said railroad company shall request ; 
that coupons shall be annexed for the annual interest; that such 
bonds and coupons shall be subscribed by the supervisor and clerk 
of said township, and the same shall be drawn payable at the office 
of the treasurer of said county of Calhoun, and of the entire amount 
of the bonds one-tenth shall become payable on the first day of 
March, in the year one thousand eight hundred and seventy-one, 
and one-tenth on the first day of March in each of the nine succeed- 
ing years. 

In case that the said railroad company’shall not have completed 
its road-bed and ironed its road through the said township of Clar- 
endon in time to recelve the said bonds by the first day of Decem- 
ber, in the year 186%, or by the first day of October in any succeed- 
ing year, then the time of the payment of the bonds first growing 
due shall be postponed so that one-tenth of the principal sum shall 
become due on the first day of March in each year of the ten years 
which shall next succeed the time of the completion of said road- 


” 
Vt 


THE TOWNSHIP OF CLARENDON ET AL. 


bed and the ironing of said road as aforesaid, and the additional 

coupons which may be necessary to provide for the payment of an- 

nual interest shall be attached to the bond, the payment of which 
may be postponed, the interest which shall accrue to the time 

5 when the first installment of the principal becomes due to be 
paid on the same day and annually thereafter. 

Said aid is pledged under the provisions of and subject to all the 
restrictions of an act entitled An act to eaable any township, city, 
or village to pledge its aid by loan or donation to any railroad com- 
pany now chartered or organized or that may hereafter be organized 
under and by virtue of the laws of the State of Michigan in the con- 
struction of its road, approved March 22, 1869.” 

Said aid was voted at a meeting of the electors of said township of 
Clarendon called by Peter Mitchell, then supervisor of the said town- 
ship, pursuant to request in writing to him so to do, made by upwards 
of thirty tax-paying electors of said township, public notice of the 
meeting having been given at least twenty days previous to hold- 
ing it by posting the said notices in five of the most public places 
in said township and by advertising the same in the Democratic 
I;expounder, a newspaper published in said county of Calhoun, at 
least once in each week for three successive weeks next previous to 
the holding of such meeting, there being no newspaper published 
ini the said township of Clarendon. The said request that such meet- 
ing be called and the said notice thereof each specified the amount 
of aid, the conditions, rate of interest, the time of payment and man- 
ner of executing the bonds, as by said request and notice, when pro- 
duced and proved as the court shall direct, will more fully appear ; 
said meeting was the first one held by the said township under the 
provisions of said act, and was called in all respects in conformity 
to section 2 of said act, and was conducted and held in all respects 
in conformity to the provisions of section 3 of said act. 

The total amount of outstanding indebtedness, exclusive of inter- 
est thereon, of said township of Clarendon incurred for any and all 
railroads, including said ten thousand dollars, did not then exceed 10 
per cent. of the assessed valuation then last made of the real and 
personal property n the said township, and the amount, exclusive 
of interest thereon, including the aid voted as aforesaid, to become 
due or collectible in any one year did not exceed 2 per centum of 
of the assessed valuation of said township at the time of issuing the 
said bonds and coupons for said aid, as hereinafter stated. 

At about the same date last aforesaid other municipalities and 
townships on or near the line of said railroad as projected, acting 
under and pursuant to the provisions of said act, voted similar aid 
to said railroad company as follows, to wit: The township of Lock- 
port, 40 thousand dollars; the township of Concord, 15 thousand dol- 
lars; township of Homer, 10 thousand dollars ; township of Tekon- 
sha. 15 thousand dollars: township of Union, 25 thousand dollars: 
the city of Jackson, 50 thousand dollars; township of Nottawa, 25 
thousand dollars; township of Niles, 20 thousand dollars; township 
of Penn, 15 thousand dollars; township of Calvin, 20 thousand dol- 
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lars; the city of Niles, 50 thousand dollars; the township of New- 
berg, 12 thousand dollars; township of Colon, 25 thousand dollars. 
12th. In pursuance of said act of the Legislature of the State of 
Michigan and the action of the electors of the said township of Cla- 
rendon and of its voters as aforesaid, and within sixty days after 
such action, to wit,on the 20th day of July 1869, the said 
6 Township of Clarendon issued, under its seal, its coupon bonds, 
each bearing date July 20th, 1869, and each payable at the 
office of the county treasurer of Calhoun county and each subscribed 
by the supervisor and clerk of said township, in and by which the 
said township agreed, absolutely and without condition, to pay to the 
Michigan Air Line Railroad Company or bearer the amount of the 
aid SO voted “as aforesaid 
The numbers, amounts, and dates of maturing of said bonds are as 
follows: Bonds numbered from 1 to 2, inclusive, for the sum of five 
hundred dollars each, and each due March Ist, 1871; bonds num- 
bered from 3 to 4, inclusive, for the sum of five hundred dollars 
each, and each due March Ist, 1872; bonds numbered from 5 to 6, 
inclusive, for five hundred dollars each, and each due March Ist, 
1873: bonds numbered from 7 to 8, inelusive, for five hundred dol- 
lars each, and each due March Ist, 1874: bonds numbered from 9 
to 10, inclusive, for five hundred dollars each, and each due March 
Ist, 1875: bonds numbered 11 and 12, $500 each, each due March 
Ist, 1876: bonds numbered 13 to 14, $500 each, each due Mareh 1, 
1877: bonds numbered 15 & 16, $500 each, each due March Ist, 
1IS7S8: bonds numbered 17 WX 1S, S500 each, each due March Ist, 
| 


1879: bonds numbered 19 & 20, $500 each, each due March Ist, 


1880. 
Kach of said bonds bore interest at 10 per cent. per annum, paya- 
ble annually, at the office of the county treasurer of — county, and 


to each of said bonds were attached interest coupons in the usual 
form, corresponding in dates and numbers with the bonds to which 
they were attached and signed by the written signatures of the said 
supervisor and clerk, for the interest to become due thereon, there 
being a coupon on each bond for each year’s interest, payable on the 
Ist day of —— of each year. 

And at or about the date last aforesaid said township of Lock port 
and the several townships and cities that had voted aid as aforesaid 
likewise severally made and executed their bonds and coupons, and 
for the amounts, respectively, hereinbefore set out. 

13th. Afterwards, to wit, on the 23rd day of July, 1869, said Town- 
ship of Clarendon, pursuant to the action heretofore set out and the 
provisions and terms of said act of March 22, 1869, caused to be de- 
livered the said bonds and coupons, to wit, at the city of Lansing, 
the capital of said State of Michigan, to E. O. Grosvenor, then treas- 
urer of said State, to be by him, as such treasurer, held as trustee 
for the said township of Clarendon and the said railroad company, 
on the terms and conditions of said act, and the said Grosvenor, as 
such treasurer, then and there so accepted and received said bonds 
and coupons, and the same were registered, as required by section 


six of said act. On the first day of January, 1871, the term of office 
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of said Grosvenor as such treasurer expired and Victor P. Collier 
sueceeded him as such treasurer of said State and continued to hold 
said office and discharge the duties thereof for the period of two 
years and upwards then next ensuing; and he then ane there, as 
such treasurer, received and accepted said bonds and coupons, to be 
by him held in trust for the said township of Clarendon and said 
railroad company, upon the terms and conditions specified in said 
act; and it then and there became and continued to be his 
( duty, as such treasurer, to hold said bonds and coupons under 
suid trust and to dispose of the same as in said act provided. 

Said township of Lockport and said several townships and cities 
voting aid and’ making their bonds in that behalf as aforesaid also 
delivered such bonds to said treasurer, Grosvenor, to be held and 
disposed of by him and his successors in oftice pursuant to the pro- 
visions of said act, to wit, at or about the same time as the delivery 
of the said bonds and coupons of the said township of Clarendon to 
him as aforesaid. 

l4th. Said railroad company was informed of the action of the 
said township of Clarendon in voting said aid, and of the similar 
action of the other townships and cities aforesaid, and in considera- 
tion of such aid so voted, and in reliance thereon, and on the issue 
and delivery of bonds in pursuance thereof, as was well known to 
said township of Clarendon, the said railroad company afterwards, 
to wit, on the Ist day of August, A. D. 1869, entered upon the con- 
struction of said railroad, including all bridges, culverts, cattle- 
guards, freight and passenger stations, and all the other buildings 
and apparatus needed and used in the operation of a railroad ; and 
the said railroad company began such construction at the junction 
of said road with the Michigan Central railroad, at the city of Jack- 
son, Michigan, and at the junction of the said road with the Michi- 
gan Central railroad at the city of Niles, Michigan, and at various 
other points on the line thereof between said two points, and by the 
26th day of May next thereafter said company had so fur progressed 
with the work of constructing said road that it had practically ac- 
quired its entire right of way between Jackson and Niles. The 
larger part of the grading of the road-bed was completed between 
these two points, the iron for the rails was contracted for and was 
then being delivered, the ties were purchased and being delivered, 
and work was being pushed all along the line between said points, 
and said company had made contracts for the requisite rolling stock 
to properly equip the road and operate business upon said road, and 
had expended in so constructing said railroad a large sum of money, 
to wit, the sutn of one million dollars and upwards. 

15th. On the 26th day of May, A. D. 1870, the supreme court of 
the State of Michigan, in the case of “ The People against The Town- 
ship of Salem,” adjudged and declared said act of the Legislature of 
March 22nd, 1869, to be void, which case is reported in 20th Michi- 
gan Reports, page 452. 

16th. The said Michigan Air Line Railroad Company having 
previous to the time of said decision entered upon and proceeded in 
the work of constructing said railroad to the extent set out in para- 
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graph 14, hereinbefore set out, and having taken the steps set out in 
said paragraph looking to the operation of said railroad, and having 
expended said large sums of money, as therein set out, for the pur- 
poses therein set out, could not discontinue the same and abandon 
the construction of said road without suffering thereby a pecuniary 
loss greater than the aggregate sum of the aid voted to it as afore- 
said, and it continued the construction of said road _ notwith- 
standing the said judgment of the supreme court of Michigan, 
and onthe Ist day of February, A. D. 1871, said company 
had fully completed the construction of said railroad from its 
8S junction at Jackson with the Michigan Central railroad, a rail- 
road duly completed and in full operation LO its junction with 
the said Michigan Central railroad at Niles, a distance of upwards 
of 107 miles and running through the said township of Clarendon ; 
and, by the date aforesaid, the said company had fully ironed the 
said railroad from Jackson to Niles aforesaid, with the usual “ T” 
rail, and had properly equipped it and was regularly operating busi- 
ness upon it, and said line has continued to be operated until the 
present time, and has up to the present day fully subserved the ends 
desired to be reached in its construction and to secure which the 
several cities and towns voted aid as aforesaid. 
17th. And the said company, previous to the Ist day of February, 
1871, had fully constructed and ironed the said railroad through the 
said township of Clarendon, and the complainant avers that, by rea- 
son of the non-completion of said road before the Ist of Oct., 1570, 
the time of payment of each bond and COUPOT Was postponed OhC 
year, and the said Michigan Air Line Railroad Company, to wit, at 
the time of the delivery of said bonds to the State treasurer as afore- 
said, had duly executed and delivered to the said township of Clar- 
endon the agreement specified and provided for in the 2nd paragraph 
of the terms and conditions on which said aid was voted, as herein- 
before set out in paragraph number 11th of this bill, and had done 
and performed every condition precedent to the earning of the said 
bonds and coupons, and had become fully entitled to have the same 
delivered to the existing company by the State treasurer of Michi- 
gan, except that it had not secured a certificate of the Governor of 
Michigan, us required by said act. 
18th. As sections of said railroad were completed from time to 
time, so as to entitle said company to the certificate of the Governor 
of Michigan and to the possession of the bonds issued by the said 
various towns and cities, said company applied to the Honorable 
Henry P. Baldwin, then Governor of said State, and exhibited to him 
positive proofs that said company had fully earned said bonds and 
coupons, according to the terms and conditions on which they were 
voted, and requested him to make and issue to it his certificate that 
it had in all respects complied with the provisions of said aet of 
March 22, 1869, and was entitled to the bonds and coupons issued in 
that behalf and deposited with said treasurer, which certificate it was 
then and there the duty of said Baldwin, as such Governor, he then 
and there well knowing the premises, to give in pursuance of said 
act ; and the said company, after earning the said bonds and cou- 
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pons so issued as aforesaid by the said township of Clarendon and, 
to wit,on the Ist day of February, 1871, applied to the said Baldwin, 
Governor, for his certificate for said bonds and coupons as aforesaid, 
exhibiting to him said proofs as aforesaid, but he, the said Governor, 
refused each of said requests, and particularly the request for his 
certificate relative to the bonds and coupons of the township of Clar- 
endon, although he then and there well knew and admitted that said 
railroad company was, in fact, fully entitled thereto and to said 
bonds and coupons by reason of the premises; and the said Gov- 
ernor gave as his sole reason for refusing each of said requests 
9 that he had been informed of said judgment of the supreme 
court of Michigan. By reason of said refusal said company 

was unable to obtain said certificate, and has since hitherto been 
unable to obtain the same for the reason set out above and for no 
other reason. 

19th. Subsequently and, to wit, on May 28, 1872, the said town- 
ship of Clarendon, knowing the premises and without the knowl- 
edge or consent of said railroad company and contrary to law and 
equity and in violation of the trust aforesaid and in fraud of said 
company’s rights to said bonds and coupons, induced the State 
treasurer, Whv well knew all the facts hereinbefore set forth, and in 
breach of his duty and trust aforesaid and in fraud of said company’s 
rights, to surrender up and deliver to said township of Clarendon 
all said bonds and coupons, and said township has since retained 
and withheld them from the possession of said company. 

20th. Neither of the said Michigan Air Line Railroad Companies 
has ever earned or paid any dividend to its stockholders. 

2ist. By reason of the premises and the said fraudulent conduct 
on the part of the township of Clarendon the said railroad company 
has hitherto been deprived of all benefit and advantage, legal or 
equitable, of said aid so voted by said township towards the con- 
struction of said railroad and of all benefits and advantage of said 
bonds and coupons. 

22nd. Said bonds and coupons, by reason of all the premises, be- 
came in justice and equity the property of said railroad company 
and the said township of Clarendon became in equity and justice 
bound to pay the same to the said railroad company according to the 
tenor and effect thereof, but this duty and obligation the said township 
of Clarendon has hither- wholly neglected and disregarded, by reason 
of which the said railroad company has been hitherto wholly un- 
able to liquidate the demand of your orator hereinbefore set out 
or pay the judgment obtained on said demand, as hereinbefore set 
out. , 

23rd. By reason of the premises your orator alleges and charges 
that the said township of Clarendon is equitably indebted to the 
said Michigan Air Line Railroad Company, the other defendant 
herein, tv the whole amount of said bonds and coupons, with the 
interest thereon up to the present time, and that the said indebted- 
ness ought to be subjected to the payment of your orator’s judgment 
as aforesaid, as far as it will go. 

And your orator alleges that this bill is not established by col- 
2Z—288 
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lusion with the defendants or either of them or for the purpose of 
protecting the property or effects of the debtor against the claims 
of other creditors, but for the sole purpose of compelling payment 
and satisfaction of your orator’s said judgment. 
24th. In consideration of the premises your orator prays that the 
said defendants do appear and answer this bill and all the matters 
hereinbefore set out, but not upon oath, their answer under oath 
being hereby expressly waived. 
25th. That this court will adjudge and declare that the said 
railroad company fully earned said bonds and coupons and was 
entitled thereto at the time of the com pletion of the perform- 
10 ance of the conditions on its part, and that, in justice and 
equity, said bonds*and coupons belong to the said company, 
and that the said township of Clarendon is equitably endebted to 
the said railroad company in the whole amount of the said bonds 
and coupons, with the interest thereon to the present time. 
26th. ‘That this court declare and adjudge that the said township 
of Clarendon obtained the said bonds from the treasurer of Michigan 
in fraud of the rights of the said railroad company. 
27th. That this court will ascertain the amount equitably due by 
reason of the premises from the said township of Clarendon to the 
said railroad company, and grant to your orator a decree that the 
said township of Clarendon pay said amount to your orator towards 
the satisfaction of his said judgment against said railroad company. 
28th. ‘That your orator may have such other or further relief as 
the premises will warrant and as shall be agreeable to equity. 
29th. ‘That a writ of subpoena, in the usual form, issue out of this 
court, directed to the Township of Clarendon and the Michigan Air 
Line Railroad Company, commanding them to appear and answer 
this bill, ete.; and your orator W ill ever pray. 
JOSEPH KE. YOUNG, 
By ALFRED LUCKING, 
His Solicitor. 
ALFRED LUCKING, 
Sol’r for Complainant. 
WM. C. MAYBURY, 
JNO. D. CONELY, 
Of (Cnunsel. 


11 Exuipit A. No. 45. 


An act to enable any township, city, or village to pledge its aid, by 
loan or donation, to any railroad company now chartered or or- 
ganized, or that may hereafter be organized, under and by virtue 
of the laws of the State of Michigan, in the construction of its 
road. : 
Section 1. The people of the State of Michigan enact, That it sgall 

be lawful for any township or city to pledge its aid to any railroad 

company now chartered, organized, or that may hereafter be organ- 
ized, under and by virtue of the laws of the State of Michigan, in 
the construction of its road, by loan or donation, with or without 
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conditions, for such sum or sums, not exceeding ten per centum of 
the assessed valuation then last made of the real and personal prop- 
erty in such township or city, as a majority of the electors of such 
township or city voting shall, at a meeting or meetings called for 
that purpose,determine: Provided, Thatthe total amount of outstand- 
ing indebtedness, exclusive of interest thereon, of any such township 
or city incurred for any and all railroads shall not exceed ten per 
cent. of the assessed valuation of the same at any one time: Pro- 
vided, That the amount, exclusive of interest thereon, which shall 
become due or collectible in any one year shall not exceed two per 
centum of the assessed valuation of such township or city at the 
time of issuing the same: And provided further, That the total 
amount which the city of Detroit may raise for such purposes shall 
not exceed five per centum of the assessed valuation of the real and 
personal property of said city 

Sec. 2. It shall be the duty of the supervisor of any township 
and the mavor of any city to call a meeting or meetings of the 
electors of their respective township or city whenever a request in 
writing to do so shall be made by thirty tax-paying electors of such 
township or city, and to give publie notice thereof, at least twenty 
days previous to holding such meeting, by posting the same in not 
less than five of the most public places in such township or city, 
and by the advertisement of the same in some newspaper published 
in the county wherein such township or city shall be, provided, in 
the case of cities or townships in which a daily or weekly newspaper 
shall be published, such publication shall be made in such news- 
paper at least once in each week for three successive weeks next 
previous to the holding of such a meeting; and provided, in the 
case of the city of Detroit, such notice shall be published in at least 
three daily newspapers for ten consecutive days previous to the 
holding of such meeting; such request and notice shall specify the 
amount of aid, the conditions, rate of interest, the time of payment 
and manner of executing the bonds, and other particulars in regard 
to such aid not otherwise provided herein: And provided further, 
That no township or city shall, under the provisions of this act, hold 

more than two meetings in any one year, unless a majority 
12 of the tax-paying electors of such city or township shall sign 
such request in writing therefor. 

Sree. 3. At such meeting or meetings the township, city, or ward 
inspectors of elections shall act as inspectors of election. ‘The elec- 
tors shall vote by ballot, such ballot to contain the words “Aid to 
railroad—yes,” or “Aid to railroad—no,” as the case may be, and 
shall be subject to challenge as at other township or city elections, 
and the proceedings at such meetings to be held under the provis- 
ions of this act, shall, in case of townships, be governed, so far as 
they may be applicable, by the general laws of this State relating to 
township elections, and in the case of cities by the laws regulating 
their respective municipal elections, and illegal and fraudulent 
voting shall be punishable in the same manner and to the same ex- 
tent as at other township or city elections. A copy of the request, 
and also of the notice required by the provisions of section two of 
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this act shall be entered at large upon the records of the township 
or city, together with a statement of the result and other essential 
particulars, and a certified copy of such record shall be in all courts 
and places prima facie evidence of the facts therein set forth. 

Sec. 4. Any township or city that may avail itself of the benefits 
of this act by voting aid to any railroad company, as provided 
herein, shall within sixty days after the question of aid is deter- 
mined by a vote of the electors of such township or city, as provided 
in section three of this act, issue its coupon bonds for the amount so 
determined to be granted, which bonds shall be in sums of not less 
than one hundred dollars each and not more than one thousand 
dollars each, and shall be payable at any time as determined upon 
by the electors of such township or city, not exceeding twenty years 
from the date thereof. Such bonds shall bear interest at the rate of 
not exceeding 10 per cent. per annum, and shall have attached 
thereto the necessary and usual interest coupons, corresponding in 
dates and numbers with the bonds to which they are attached, 
which shall be signed by written signatures by the same person or 
persons executing such bonds. Such bonds shall, if issued by a 
city, be executed by the mayor and clerk or recorder thereof, as the 
case may be, under the seal of said city; and if issued by a town- 
ship they shall be executed by the supervisor and clerk thereof; 
and if any city or township issuing such bonds shall have a seal 
the same sha!l be impressed upon each of such bonds. The bonds 
and coupons attached thereto shall be payable at the office of the 
treasurer of the county in which such township or city may. be sit- 
uate. 

Sec. 5. Whenever any such bonds as provided by provisions of 
this act shall have been issued as therein specified the same shall 
be delivered by the person, persons, or officers having charge of the 
same to the treasurer of this State, who shall give a receipt therefor 
and hold the same as trustee for the municipality issuing the same 
and for the railroad company for which they were issued, and to be 
disposed of by said treasurer in discharge of his trust as hereinafter 
provided. 

Sec. 6. Upon receipt of any such bonds from any township or 

city in aid of any such railroad company the treasurer of 
13 of this State shall immediately register or record the same 

in a book or books to be kept by him for that purpose in his 
office, which record shall show the amount, date, and number of 
each bond, the rate of interest which it bears, by what township or 
city issued, to the benefit of what railroad company the same are 
issued, and the time when payable, which record shall be always 
open for the inspection of any citizen of this State or other inter- 
ested person. Such bonds shall be safely kept by such treasurer for 
the benefit of the parties interested and be disposed of by him in 
the following manner—that is to say, whenever any railroad com- 
pany, in aid of which any of such bonds may have issued, shall 
present to said treasurer a certificate from the Governor of this State 
that such railroad company has in all respects complied with the 
provisions of this act and is thereby entitled to any of such bonds, 
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the same or such of said bonds as said company shall be entitled 
to receive shall be delivered to said company, the treasurer first cut- 
ting therefrom, cancelling, and returning to the municipality the 
past-due coupons. The treasurer shall endorse upon each of said 
bonds the date of such delivery and to whom the same were deliv- 
ered, and the same shall draw interest only from the time when so 
delivered ; and the treasurer shall notify the clerk of the township 
or recorder or clerk of the city issuing the same of the date of the 
delivery of its bonds to such railroad company. The railroad com- 
pany so receiving such bonds shall pay the State treasurer one-tenth 
of one per centum of the par value of all such bonds so delivered, 
which shall be received by him in full payment of all fees and 
charges for the eustody, recording, indorsing, and delivery of said 
bonds, which money shall be paid into the State treasury; and in 
case any bond so delivered to said treasurer by any such township 
or city shall not, within three years from the time when the seme 
were received by him, be demanded in compliance with the terms 
of this act the same shall be cancelled by said treasurer and returned 
to the proper officers of the township or city issuing the same. 

Sec. 7. In case any city or township issuing bonds as heretofore 
provided in this act shall fail to pay the bonds or the interest cou- 
pons or to deposit with the treasurer of the county in which such 
township or city is situated a. sufficient sum of money to pay the 
bonds or the coupons which it may have issued as aforesaid which 
may then be due as by the terms of said bonds or coupons, the 
county treasurer of such county shall certify the same to the clerk 
of the board of supervisors of such county, or, in case of the city of 
Detroit, to the assessor thereof, stating the amount so due and un- 
paid by such township or city, whereupon the board of supervisors 
of such county or such assessor, as the case may be, shall cause the 
‘same to be assessed, levied, and collected from such township or 
city with other county or city taxes, and in like manner adding to 
the amount thereof interest, at the rate specified in said bond, for 
one year, and the same shall be paid to the county treasurer by the 
treasurer of such township or city; and upon the receipt of such 
money the county treasurer shall pay to the holders thereof the 
principal or interest for which such money may have been collected, 
with interest thereon, and cancel and return such bonds or coupons 

to the township or city to which the same may belong. 
14 See. 8. In case any township or city shall avail itself of the 
benefits of this act by the issue of bonds or other evidence of 
debt in the aid of any railroad company, as by this act provided, 
such township or city shall each year, by its proper authorities, after 
receiving the notice, as herein provided, from the State treasurer of 
the delivery of its bonds to the proper railroad company, so long as 
such bonds or other evidence of debt remain unpaid, levy, assess, 
and collect upon the taxable property of such township or city a 
sufficient sum of money to pay all bonds or interest upon the same, 
as either the bonds or interest thereon shall become due, and the 
full faith and credit of any township or city so issuing any such 
bonds or other evidence of debt is hereby pledged for the full pay- 
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ment of both principal and interest thereon, and the same are made 
hereby valid and legal charge upon the taxable property of the 
township or city issuing the same. 

Sec. 9. No such bonds or other evidence of indebtedness shall be 
delivered to such company until it shall have complied with the 
conditions. voted and completed its road-bed and ironed its road 
with the usual T, or such other rail as may be used by first-class rail- 
roads, through the municipality issuing the same, or to the termina- 
tion thereof, if said road shall terminate therein, nor until said com- 
pany shall have completed their road as aforesaid through such 
municipality, or from the termination of said road, if it teriminates. 
therein, to some connecting line or railroad duly completed and in 
full operation, or to the Initial or starting point of such road ; and 
in case such bonds shall have been issued by a municipality not 
upon the line of such road the same shall not be delivered until said 
road shall be completed and ironed as aforesaid through the munici- 
pality adjoining thereto: Provided, That in case of the voting by 
aid by any township or city located six miles or more from any “part 
of said railroad, no such bonds shall be delivered until at least 
twenty miles of said road-bed and railroad shall have been com- 
pleted and ironed as aforesaid from the terminus of said railroad 
nearest to such aiding city or township: And provided further, That 
in the case of the termination of said railroad, or the making of such 
crossing or intersection of another railroad within the limits of any 
such aiding municipality, such bonds may be delivered when the 
said road-bed and railroad shall have been completed and ironed as 
aforesaid for the distance of six miles from such terminus or point 
of intersection. 

Sec. 10. The provisions of this act are hereby extended so as to 
authorize any incorporated village to vote aid to the extent, in the 
manner, and subject to the conditions and provisions of this act in 
relation to cities. In case any township has not voted such aid any 
village formed in whole or in part from such township may vote 
such aid, and when any such village has voted such aid it shall not 
be liable to a further tax for that purpose by a.vote of the piers 
and it shall be the duty of the president of any village’ to call ; 
meeting or meetings of the electors of his village, as provided In 
section number two of this act, for cities and townships. The bonds 

contemplated in this act, if issued by a village, shall be exe- 
15 cuted by the president and clerk or recorder thereof, as the 

case may be, as provided for cities and townships in section 
number four of this act: Provided, That whenever a village has not 
voted aid to the full extent of the provisions of this act a further aid 
by township or village may be granted to an amount equal to the 
difference between the aid. alre ady granted and the full amount per- 
mitted by the provisions of this act. 

Sec. 11. This act shall take immediate effect. 

Approved March 22, 1869. 
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Security for Costs. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


JosePpH E. Younea, Compl't, 
rR. 
Tue TOWNSHIP OF CLARENDON and Tue MICHIGAN Arr Line RalIt- 
ROAD Company, Def’ts. 


| hereby acknowledge myself to be security for all costs for which 
the complainant herein may be liable in this suit. 
Dated January 27th, 1885. 
H. O. BEDELL. 


Endorsed : The circuit court of the United States for the eastern 
district of Michigan. Joseph E. Young, complainant, vs. The Town- 
ship of Clarendon et al., defendants. Bill of complaint. Filed Feb. 
24,1885. Walter S. Harsha, clerk. Alfred Lucking, sol’r for com- 
plainant. Wm. ©. Maybury, John D. Conely, of counsel. 


16 Subpeena with Proof of Service on Township of Clarendon. 


Circuit Court of the United States of America for the Sixth Circuit 
and Eastern District of Michigan, Sitting in Chancery. 


The President of the United States of America to the Township of 
Clarendon, Calhoun county, and the Michigan Air Line Railroad 
Company, both of whom are citizens of Michigan and residents of 
said district: 

You are hereby commanded to be and appear in the circuit court 
of the United States of America for the sixth circuit and eastern . 
district of Michigan, sitting in chancery, before the judges thereof, 
at the district court room, in the city of Detroit, on the first Monday 
of April next ensuing, then and there to answer unto a bill of com- 
plaint exhibited against you as defendant by Joseph E. Young, a 
citizen and ‘resident of Illinois, as complainant, and this you shall 
in nowise omit under the penalty of one thousand dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 24th day of February, in the year of 
our Lord one thousand eight hupdred and eighty-five, and of the 
Independence of the United States the one hundred and ninth. 

WALTER 8S. HARSHA, Clerk. 


MremMorRANDUM.—The above-named defendants are required to 
enter their appearance in this suit with the clerk of this court, at his 
office, in the city of Detroit, on or before the day on which this writ 
of subpcena is returnable, otherwise: the bill of complaint in this 
cause will be taken pro confesso against said defendant-. 


“WALTER S. HARSH A, Clerk. 
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EASTERN District or MICHIGAN, 88: 


I hereby certify and return that on the 25th day of February, 
A. D. 1885, I served the within writ on The Township of Clarendon, 
in said district, defendant within named, near Clarendon Station, in 
said district, by delivering to S. A. Flint, personally, a true copy 
thereof, also exhibiting this writ, with the seal of the court impressed 
thereon; said A. S. Flint being the supervisor of said township and 
a resident of said district; said copy having like memorandum ap- 
pended thereto as is hereto appended. 

S. 8S. MATTH EWS 
U. 8. Marshal. 
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Endorsed: No. 2941. Cireuit court of the United States for the 
sixth circuit and eastern district of Michigan. Inchancery. Joseph 
E. Young, compl’t, vs. The ‘Township of “Clarendon and ‘The Mich. 
Air Line Railroad ( voce def’ts. Subpoena. Filed Feb’y 26, A. D. 
1885. Walter S. Harsha, clerk. 


17 Entry of Appearance of Defendant Township. 


In the Circuit Court of the United States for the Eastern District 
of Michigan. In Equity. 


JosePH E. Youne, Complainant, 
rs, 
Tue TowNnsuie oF CLARENDON and THe MicuicANn Arr Line RAIL- 
ROAD CoMPANY, Defendants. 


Marcu 27, 1885. 
On filing a preeipe signed by Gibson & Parkinson, and on mo- 
tion of Isaac Marston and Gibson & Parkinson, solicitors for The 
Township of Clarendon, one of said defendants, it is ordered that 
the appearance of said defendant, The Township of Clarendon, be, 
and the same is hereby, entered herein; and on like motion, it is 
further ordered that the complainant herein be, and he is hereby, 
required to deliver to the said defendant or to its said solicitors a 
copy of the bill of complaint on file in this cause within twenty 

days after service upon him of a notice of the entry of this order. 

WALTER 8S. HARSHA, Clerk, 

By JNO. GRAVES, Dep’y. 
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18 Demurrer of Defendant, Township of Clarendon. 


The Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


JosEPH E. Youne, Complainant, 
Us. 
THe TownsHip oF CLARENDON ef al., Defendants. 


The demurrer of the said defendant, The Township of Carendon, to 
the bill of complaint of Joseph E. Young against the said defend- 
ant et al. 


This defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint 
to be true in such manner and form as the same are therein set 
forth and alleged, demurs to said bill, and for cause of demurrer 
shows— 

Ist. It does not appear that the Grand Trunk Railway of Michi- 
gan and the Grand Trunk Railway Company of Northern Indiana, 
the said last-named company being a foreign corporation, had any 
authority to consolidate and form a new company; that the Legis- 
lature of the State of Michigan could not authorize the consolida- 
tion of such corporations. 

2nd. It does not appear that said companies in attempting to con- 
solidate and form a new corporation under the statutes of the State 
of Michigan complied therewith, in this, itis not alleged that the 
directors of said corporations entered into any agreement for consoli- 
dation as required by the statutes of the State of Michigan. It is 
not alleged that meeting- of the stockholders of said corporations 
were cailed and notice thereof given to sanction any agreement 
made by such directors,for consolidation, or that such‘meetings were 
held and any agreement sanctioned, or that such contract of consoli- 
dation was filed with the secretary of state of said State of Michigan, 
as required by the statutes thereof. 

3rd. It does not appear that the so-called Michigan Air Line Rail- 
roud Company and the St. Joseph Valley Railroad Company were 
consolidated for the reasons pointed out in the preceding paragraph, 
numbered two. 

4th. If such consolidations were had and a new corporation 
formed thereunder in October, 1870, it does not appear that said 
complainant had any claim or demand against such corporation, or 
that he commenced any action or recovered any judgment or issued 
any execution thereon against such corporation. 

Sth. It does appear by the bill if such corporation was legally 
organized in 1870 that at the time the execution mentioned in the 
bill of complaint was issued, and while the same was held by the 
said marshal for collection, and when return thereon was made, that 
said corporation was solvent and had ample and sufficient prop- 
erty liable to seizure upon said execution to fully satisfy the same. 

6th. It does not appear that notice was given the electors of said 
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township stating or setting forth the particulars or terms 
19 upon which it was proposed to vote aid, as required by. the 
statutes of the State of Michigan under which: such alleged 
aid was voted. ; 
7th. It appears that the aid so voted was by a loan of the bonds 
of said township, to be repaid by the corporation receiving such 
loan, and such corporation could not enforce delivery of such bonds 
for such purpose or collect from said township the amount thereof 
as a debt due and owing said railroad corporation. 

8th. It appears said bonds were executed by said township and 
deposited with the State treasurer, and that the same were afterwards 
surrendered up by said treasurer. The liability of said township 
thereon, if at all, would be in a court of law and not by proceedings 
in chancery, and the said bonds would not, nor would the facts 
stated in said bill, constitute or create any equitable claim in favor 
of said complainant against said township for or upon said bonds or 
for the amount proposed to be loaned thereby. 

9th. It appears that said bonds or some of them became due and 
payable more tian ten years before the commencement of this action 
by said complainant, and that all remedy thereon is barred by the 
statute of limitations. 

10th. It does not appear that said railroad company or said com- 
plainant or any other person has made any claim or demand for 
said bonds or claim by reason thereof since February, 1871, until 
the filing of the bill of complaint in this case, and that, more than 
_ten years having elapsed since any claim or demand was made, the 
said township is released from any liability that may have existed 
thereon. 

Lith. It appears that at the time of the alleged formation of the 
said Michigan Air Line Railroad Company, defendant, it had full 
knowledge that the said vonds were executed and deposited with 
the State treasurer, contrary to and in violation of the constitution 
of the State of Michigan, and that the said bonds were absolutely 
void, and that no liability was created or incurred by said township 
thereon. 

12th. That said bonds were voted, signed, and deposited with the 
State treasurer in violation of the constitution of the State of Mich- 
igan and were absolutely void and of no value. 

13th. That said bonds were surrendered up by said State treasurer 
for cancellation by and in accordance with the decisions of the 
supreme court of the State of Michigan, and that they thereupon 
possessed no value and had no validity. 

14th. That if said bonds did create any liability saninel said 
township and in favor of said railroad company the said railroad 
company and all others claiming through or under it have by their 
laches and delay in making claim thereto or attempting to enforce 
such liability acquiesced in the surrender and cancellation thereof 
and have thereby, both at law and in equity, lost all claim thereon 

and remedy thereto. 
20 L5th. That the said complainant has not in and by said bill 
made or stated such a case as doth or ought to entitle him to 
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any discovery or relief as is thereby sought or prayed for from or 
against this defendant. | 

Wherefore this defendant demands the judgment of this honor- 
able court whether it shall be compelled to make any further or 
other answer to the said bill or any of the matters or things therein 
contained, and prays to be hence dismissed with its reasonable costs 
in this behalf sustained. 


GIBSON anp PARKINSON, 
Solicitor for Defendant, Township of Clarendon. 
ISAAC MARSTON, Of Counsel. 


I certify that, in my opinion, the foregoing demurrer of said de- 
fendant township to the bill of complaint of Joseph E. Young, com- 
plainant, is well founded in law and proper to be filed in said cause. 

1OHN ATKINSON, 
Sol’r in Chancery. 


Endorsed: 2941 (’. S. eireuit court, east. dist. of Mich. In 
equity. Joseph E. Young, co’pl’t, vs. Township of Clarendon et ai., 


— 


def'ts. Demurrer. Filed May 9,1885. Walter S. Harsha, clerk. 


21 Stipulation Waiving Affidavit. 


The Cireuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Josepu E. Youne vs. Townsurp or Homer et al. 
JoserH E. Youna vs. Townsuip oF CLARENDON ef al. 
Josernu E. Youna vs. Townsurp or Concorp ef al. 
Josern E. Youna vs. Townsuip or TeKxonsna ef al. 


In above-entitled causes it is hereby stipulated and agreed by and 
between the parties thereto that the affidavit required by general 
equity rule 31 to be attached to demurrers be waived, as regards 
the demurrers filed in said causes by the defendant townships. 

Dated May 9th, 1885. 

ALFRED LUCKING, 
Compl't’s Sol’r. 
GIBSON & PARKINSON, 
Sol’rs for Def’t Townships. 
ISAAC MARSTON, Of Counsel. 


Endorsed: U.S. circuit court, east. dist. of Michigan. In equity. 
Joseph E. Young vs. Township of Homer, and Same vs. Townships 
of Clarendon, Concord, & Tekonsha. Stipulation waiving affidavit. 
Filed May 9, 1885. Walter S. Harsha, clerk. 


JOSEPH E. YOUNG 


Vs. 


22 Complainant’s Notice of Hearing. 


The United States Circuit Court, Eastern District of Michigan. 
June Term, 1885. In Equity. 


Joserpuo EK. Youna 
8. 
Tue Townsuire oF CLARENDON and THe MicuiGcAN Arr Line RAIL- 
ROAD Co. 


Notice that this cause will be brought on for hearing on demurrer 
at the next term of this court. 
Dated May 15th, 1885. 
ALFRED LUCKING, 
Sol’r for Compl'’t. 
To Isaac Marston & Gibson & Parkinson, sol’rs for Township — 
Clarendon. 


To the clerk : 
Please place above cause on calendar for next term. 
ALFRED LUCKING, 
Sol’r for Compl't. 
Filed May 18th, 1885. 
WALTER 8. HARSHA, Clerk. 
23 Defendants’ Notice of Hearing. 
The Circuit Court of the United States for the Eastern District of 
Michigan. June Term, 1885. In Equity. 


JoserH E. Youne, Compl’t, 
vs. 
‘TOWNSHIP OF CLARENDON and THe Micuiegan Arr Line RAILROAD, 
Def’ ts. 


Please take notice that this cause will be brought on for hearing 
on demurrer at the next term of this court. 
Dated May 18, 1885. 
ISAAC MARSTON, 
Solicitor for Township. 
To Alfred Lucking, solicitor for compl't. 


To the clerk: . 
Please place the above cause on the calendar for next term. 
ISAAC MARSTON, 
Solicitor for Township. 
Filed May 19, 1885. 
JNO. GRAVES, 
Dep. Clerk. 
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24 Demurrer Arqued in Part. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Tuesday, 
the fifteenth day of September, in the year one thousand eight bun- 
dred and eighty-five. 

Present: The Honorable Henry B. Brown, district judge. 


JosepH E. Youna 
vs, -In Equity. 
Tue Townsuip or CLARENDON et al. } 


In this cause a demurrer by defendant to complainant's bill is 
argued in part. 


Demurrer Submitted. 


At a session of the circuit court of the Umited States for the east- 
ern district of Michigan continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Wednes- 
day, the sixteenth day of September, in the year one thousand eight 
hundred and eighty-five. 

Present : The Honorable Henry Bb. Brown, district judge. 


JOSEPH kK. YouNG 
vs. >In Equity. 
Tue Township OF CLARENDON et al. 


In this cause the court hears the conclusion of the arguments of 
counsel upon the demurrer to complainant’s bill, and thereupon 
said matter is submitted. 


yas Proof of Service of Subpena on Mich. Air Line R. R. Co. 


Circuit Court of the United States of America for the Sixth Circuit 
and Eastern District of Michigan, Sitting in Chancery. 


The President of the United States of America to the Township of 
Clarendon, Calhoun county, and the Michigan Air Line Railroad 
Company, both of whom are citizens of Michigan and residents of 
said district: 

You are hereby commanded to be and appear in the circuit court 
of the United States of America for the sixth circuit and eastern 
district of Michigan, sitting in chancery, before the Judges thereof, 
at the district court room, in the city of Detroit, on the first Mon- 
day of April next ensuing, then and there to answer unto a bill of 
complaint exhibited against you as defendant by Joseph E. Young, 
a citizen and resident of Illinois, as complainant; and this you shall 
in nowise omit under the penalty of one thousand dollars. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 24th day of February, in the year of 
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our Lord one thousand eight hundred and eighty-five, and of the 
Independence of the United States the one hundred and ninth. 
= SUBPENA. | WALTER 8S. HARSHA, Clerk. 


MerMorRANDUM.—The above-named defendants are required to 
enter their appearance in this suit with the clerk of this court at 
his office, in the city of Detroit, on or before the day on which this 
writ of subpcena is returnable, otherwise the bill of complaint in 
this cause will be taken pro confesso against said defendants. 


WALTER 8. HARSHA, Clerk. 


Personal service of the subpeena of which the within is a copy ts 
hereby admitted to have been made on the Michigan Air Line Rail- 
road Co., the within-named def’t, by service on me as president of 
the said company this 25th day of February, 1885. 

J. B. EATON, President. 
26 STATE OF MICHIGAN, | 
Jackson County, { “a 


John M. Root, being duly sworn, says he is 61 years of age and a 
resident of said county; that he knows well the signature of Jerome 
B. Eaton, who is president of the Michigan Air Line Railroad Co., 
within-named defendant, and that the above signature to confession 
of service of subpeena is his true and genuine signature ; and further 
says not. 


J. M. ROOT. 


Subscribed and sworn to before me this 16th day of February, 
1886. 
; W. C. LEWIS, 
Notary Public, Jackson Co., Mich. 


Endorsed : No. 2941. Cireuit court of the United States for the 
sixth circuit and eastern district of Michigan. In chancery. Joseph 
KE. Young, com-l't, vs. The Township of Clarendon et al. Subpecena 
returned and filed Feb’y 17th, A. D. 1886. Jno. Graves, dep. clerk. 


27 Order pro Confesso as to Michigan Air Line R. R. Co. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


JosePH E. Youne, Complainant, 
Vs, 
THe TownsHirp or CLARENDON, CaLHoun Co., and THe MicHIGANn 
Arr Line Rartroap Company, Defendants. 


On filing due proof of personal service of the subpcena issued in 
this cause on the defendant, The Michigan Air Line Railroad Com- 
pany, therein on or before the return day thereof, and more than 
twenty days having elapsed since said return day, and said defend- 
ant, The Michigan Air Line Railroad Company, not having ap- 
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peared in said cause, on motion of Alfred Lucking, solicitor for the 
complainant, it is ordered that the-bill of complaint filed in this 
cause be, and the same hereby is, taken as confessed by the said de- 
fendant, The Michigan Air Line Railroad Company. 


ALFRED LUCKING, 


Solicitor for Complainant. 


Endorsed: No. 2941. The circuit court of the United States for 
the eastern district Michigan. In equity. Jos. E. Young vs. The 
, Township of Clarendon et af. Order pro confesso received. Filed 
: and entered in Book of Common Orders No. —, at page —, this 17th 
day of Februarv, A. D. 1886. Jno. Graves, dep’y clerk. 


28 Stipulation to Amend Bill. 


The Circuit Court for the United States for the Eastern District of 
Michigan. In Equity. 


Joseru E. Youne 
, va. 
Tur TownsHIPp oF CLARENDON and Tue MicuiGan Arr Line Raltz- 
ROAD Company, Defendants. 


In this cause agreed that the complainant may write into the origi- 
. nal bill of complaint amendments as follows: 
3 Ist. A clause showing the actual return of the marshal to the writ 

of execution mentioned in the 3- and 4th paragraphs of said bill. 

2nd. An allegation of non-collusion with the debtor, as required by 
circuit-court rule in cases of creditor’s bill. 
ISAAC MARSTON, 
Of Counsel for Def’ ts. 


To the clerk of said court: 
You may allow complainant’s solicitor to write in similar amend- 
ments in the original bills filed in the Tekonsha, Homer, and Con- 


cord cases. 
ISAAC MARSTON, 
Of Counsel for Def’ts. 


Endorsed: 2941. U. S. cireuit —, E. DB. of Mich. In ah 
Young vs. Clarendon. Stipulation. Filed March 1, 1886. Walter 
S. Harsha, clerk. 


29 Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


Josepu E. Youne 

vs. 
Tue Townsuip or CLARENDON, Impleaded with the Micnican AIR 
Line RaILroap Co. 


Fes. 15, 1886. 
Where a municipality contracts with and issues its bonds to a 
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railroad company formed by the consolidation of two other com- 
panies it is estopped to question the validity of the consolidation. 

A township, having voted to aid the construction of a certain rail- 
road, issued its bonds for that purpose and deposited them in escrow 
with the State treasurer to await the certificate of the Governor of the 
completion of the road. While the road was in progress the law 
under which the bonds were issued was declared to be unconstitu- 
tional, and the bonds were returned by the State treasurer -to the 
township. The company went on and completed the road. Subse- 
quently the bonds were declared by the Supreme Court of the United 
States to have been rightfully issued, and a judgment creditor of the 
road filed his bill to obtain the benefit of them. Held, that the sur- 
render of the bonds by the State treasurer and their retention by the 
township was a conversion which entitled the company to bring im- 
mediate suit, and that the bill, not having been filed until thirteen 
years after the bonds were surrendered, must be dismissed. 


On Demurrer to Bill in Equity. 


This was a bill filed in 1885 by a judgment creditor of the Michi- 
gan’ Air Line Railroad Co. to realize for his own benefit the amount 
of certain bonds issued by the defendant township under the railroad 
aid law of this State, which had been deposited with the State treas- 
urer and were held by him for the benefit of the road until the law 
was declared unconstitutional, and were then returned to the town- 
ship authorities. The bill set up a judgment.of this court in favor 
of the plaintiff against the railroad company for $355,865.24 for the 
construction of a portion of the road, the issue and return of an exe- 
cution unsatisfied, and the non-payment of the judgment. The 
bill further averred the defendant railroad to be a corporation organ- 
ized on the 28th of August, 1868, by a consolidation of two compa- 
nies—one organized under the law of Michigan and the other under 
that of Indiana; that on the 8th of October, 1870, this consolidated 
road was again consolidated with the St. Joseph Valley Railroad 
Company, still, however, retaining its name of the Michigan Air 
Line Railroad : that on the 21st day of June, 1869, the electors of 
the defendant township voted to pledge the aid of the township to 
the company by a loan of its bonds in the sam of $10,000 upon cer- 

tain terms and conditions, provided the road should be con- 
30 structed through such township, and would pay a certain 

proportion of its dividends in extinguishment of the interest 
upon the bonds and a certain other proportion to apply upon the 
principal. Bonds were subsequently issued, and in July, 1869, were 
delivered to the State treasurer to await the certificate of the Gov- 
ernor of the completion of the road, as required and authorized in 
such cases. The agreement required by the resolution of the town- 
ship was executed by the railroad company. The road was in pro- 
cess of construction when, on May 26th, 1870, the supreme court of 
the State declared the law under which the bonds were issued to be 
unconstitutional. Notwithstanding this decision, the company went 
on and completed the road in full compliance with the conditions 
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' of the pledge, and applied to the Governor of the State for his cer- 
tificate that it had com »lied with the provisions of the act and was 
: entitled to the bonds. The Governor declined to issue his certificate, 
giving as his sole reason for refusing that the law had been declared 
: unconstitutional. The bill further averred that in May, 1872, the 
township, without the knowledge of the railroad and in fraud of its 
rights, induced the treasurer to surrender to it the bonds and cou- 
: pons which the township has since retained ; that the railroad com- 
pany has never made or paid any dividends; that the bonds became 
¢ in justice and equity the property of the company, and the town- 
ship became bound pon the same according to their tenor and 
: effect, and that the plaintiff is entitled to the amount of such bonds 
and coupons, with interest thereon, to be applied in payment of his 
judgment against the railroad company. 
To this bill the defendant township demurred upon the grounds 
set forth and discussed in the opinion. 
Messrs. Conely & Lucking, for the plaintiff; Messrs. Boudeman, 
Marston & Gibson, for the defendant. 


pw ae - . an ' 


Brown, J.: 


| The first and second grounds of the demurrer, which may be con- 
) sidered together, are based upon the theory that there is no sufficient 
averment of a consolidation of the two grand trunk railways of 
° Michigan and Northern Indiana. It is not alleged that the Legisla- 
ture of Indiana ever authorized the consolidation, nor that the di- 
rectors of the two companies entered into an agreement to consoli- 
date, nor that a stockholders’ meeting was called to sanction such 
an agreement, nor that such an agreement was filed with the secre- 
tary of state, as required by law. Doubtless the Legislature of this 
State could not alone authorize this consolidation. A legal consoli- 
dation of two roads in different States can only be had by the con- 
curring act of the proper authorities of both; so, too, if the plaintiff 
derived his right to file this bill by virtue of the consolidation, it 
would perhaps be necessary to set forth in detail the successive steps 
to a legal consolidation. 
Peninsular R. R. Co. vs. Tharp, 28 Mich., 505. 
Rogers vs. Wells, 44 Mich., 411. 


But the bill avers this consolidation to have been effected on the 
28th of August, 1868; the resolution to aid the company in the con- 
struction of its road to have been adopted in June, 1569, and the 
bonds to have been issued in Jan., 1870. In other words, the town- 

ship contracted and dealt with the consolidated company, 
ol ms is therefore estopped to question the validity of its organ- 
ization. 
Field on C orpor: ations, sec. 385. 


Putting aside all the other technical objections to the bill, any of 
_ which, if valid, may be readily surmounted by an amendment, we 
proceed to the consideration of the merits of the case. The ques- 
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tions presented, though involving directly or indirectly some mil- 
lious of dollars, require no elaborate discussion. The object of the 
bill is to obtain the benefit of certain bonds issued by the defendant 
township in aid of the Michigan Air Line R. R. Co. and deposited 
with the State treasurer to await the certificate of the Governor of 
the completion of the road. Before the road was built the law under 
which the bonds were issued was decided to be unconstitutional 
(People vs. Salem, 20 Mich., 452), and the bonds were returned to 
the township and cancelled. Nevertheless the company proceeded 
to complete the road and earned the right to the bonds upon the 
theory adopted by the Supreme Court of the United States that the 
law was constitutional. 

Township of Pine Grove vs. oa 19 Wall., 666. 

Taylor vs. Ypsilanti, 105 U. S., 60. 


Had this court been one of general jurisdiction, with power to 
issue original writs of mandamus, we are inclined tothink that such 
a writ might have been awarded upon the application of the present 
plaintiff if made before the bonds were surrendered by the State 
treasurer. It is possible, too, that a bill fora mandatory injunction 
might have been sustained in this court for the same purpose, but, 
the bonds having been returned to the township and fourteen years 
having passed since the completion of the road and the right to the 
bonds had accrued, it is manifestly too late to institute any proceed- 
ings upon.the theory that the plaintiff is entitled to the bonds them- 
selves or to their value at the time they should bave been delivered 
to the company. In this connection we take it for granted that the 
plaintiff stands in no better condition to enforce the obligation of 
the township, except by reason of his non-resident citizenship, than 
the company would have had had proceedings been instituted in its 
name. 

Recognizing the insuperable difficulty of maintaining a bill in 
this aspect, plaintiff seeks by the present bill to treat the bonds as 
if they had been actually delivered to the company, and to sue upon 
them as lost or destroyed instruments. In the 25th paragraph of his 
bill he prays that the court will adjudge and declare that the com- 
pany earned these bonds and was entitled thereto, and that the 
township is equitably indebted to the company in the whole 
amount of the bonds and coupons, with interest thereon; that the 
court will ascertain the amount equitably due from the town and 
decree that it pay such amount to the plaintiff toward the satis- 
faction of his judgment. The defendant takes the position that 
there was never any contract between the township and the rail- 
road company; that the act of the township in voting to make the 
loan was its separate and independent act, and the building of the 
railrodd a separate and independent act of the company; that 
there was no consideration or mutual promise that.in any way obli- 
gated the township to make the loan, and that the only mode by 
which such contract could be created was by the actual delivery 

of the bonds to the company. We cannot assent to this 
32 proposition. We think that the pledge voted by the town- 
ship, the agreement executed by the railroad company in 
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compliance with the second condition of this pledge, as set forth in 
paragraph 17 of the bill, and the delivery of the bonds to the State 
treasurer amounted to the consummation of a contract between the 
township and the company, and that the construction of the road 
entitled the company to the bonds. We think we are justified in 
holding this to be a contract by the language of the opinion in 
Taylor vs. Ypsilanti, 105 U. 8. 60, 72, and New Buffalo vs. Iron Co., 
Iind., 73. The cases cited by the defendant are not controlling in 
this particular. In the case of The Aspinwall vs. The Commission- 
ers of the County of Daviess, 22 How., 364, stock was subscribed and 
bonds issued by the county commissioners in compliance with a vote 
of the county held on the Ist of March, 1849; but before the sub- 
scription was actually made the State adopted a new constitution, 
which went into effect November Ist, 1851, one of the articles of 
which prohibited such subscription. In 1852 the county commis- 
sioners subscribed for stock and issued its bonds, and it was held 
that a mere vote to subscribe did not of itself form such a contract as 
would be protected by the Constitution of the United States, and that 
until the subscription was actually made the contract was unex- 
ecuted. It is readily distinguished from the present case in the fact 
that these bonds were actually issued and placed in escrow in the 
hands of the State treasurer to await the completion of the road, 
and that the company went on and built the road upon the faith of 
the bonds. The township had done the last thing it was required 
to do by its pledge. Practically the same position was taken Se the 
supreme court of Illinois in the case of People vs. The County of 
Tazewell, 22 LIl., 147, in which it was held that until the county or 
city had subscribed there was no privity betweer the road and 
county or city. “It is the contract of subseription which compels 
the subscriber for stock to pay his money and the company to issue 
to him shares of their stock. Until the county subseribes for shares 
of their stock the company held no obligation upon the county and 
cannot, by tendering shares of stock, compel them to subscribe or 
issue bonds; nor have they any power to compel the road to issue 
to them shares of their stock. Until the subscription is made it is 
entirely at the option of the road whether they will permit such 
subscription. Before the subscription is made no obligation exists 
between the parties, nor can the vote be treated as an agreement 
between the county and the road beyond what the law has peremp- 
torily required to be performed. When the vote was taken and 
resulted in favor of the subscription it only amounted to a delega- 
tion of power to the supervisors to make the contract of subserip- 
tion as the law then authorized them to do.” It is too clear for 
argument that this language has no application to the case under 
consideration. In the case of Faulconer vs. The Buffalo & C. R. R. 
Co.,7 Hun., 499, it was held,in the same terms, that the consent of a 
majority of the tax-payers of a town that the bonds of the town might 
be issued in aid of the construction of a railroad gave no right to the 
company that a court of law or equity would enforce against the town, 

because the company was not bound to receive the bonds; it 
Jd could not compel the persons appointed to issue the bonds, 
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because they owed no duty at that stage of the case to the 
company. Here, too, the transaction was wholly incomplete on the 
part of the town. The present case would have been similar if the 
township had stopped with the bare pledge and never issued the 
bonds. In The Town of Concord vs. The Portsmouth Savings Bank, 
92 U. S., 695, the bonds were voted in November, 1869, provided the 
company would run its road through the town. On the 20th of 
June, 1870, the company gave notice of its acceptance of. the dona- 
tion, and on July 2nd, 1870, a new constitution was adopted annul- 
ling the power of any municipality to make donations or loan its 
credit to railroad companies. Notwithstanding this, in October, 
1871, the bonds were issued by the supervisor and town clerk. It was 
held that as the town had no authority to make a contract to give, 
and the acceptance of the company was an undertaking to do noth- 
ing which it was not bound to do, no valid contract arose from such 
offer and acceptance. The opinion was placed upon the ground that 
the donation was not permitted to be made until after the comple- 
tion of the location and construction of the road through the town, 
that the popular vote was not itself a donation, and that the 
town was not authorized to make it until the road was located and 
constructed. Before that time and before any attempt at a donation 
or appropriation was made the authority was withdrawn. The town 
had authority to make a donation, but it had no authority to make 
a contract to give, and as the donation was made after the constitu- 
tion took effect it was very naturally held to be void. Here the act 
expressly authorizes the bonds to be issued before ‘the road was com- 
pleted, and this act, as we are bound to hold, was never repealed or 
annulled to the disturbance of vested rights. 

[t is true there was no delivery of these bonds to the company, 
but they were executed and delivered in escrow to the State treas- 
urer, and, upon the performance of the condition upon which they 
were deposited, the title to them vested in the company, notwith- 
standing they were not actually delivered. 

Couch vs. Meeker, 2 Ct., 302. 
Taylor vs. Thomas, 13 Ks., 217. 
Jackson vs. Catlin, 2 Johns., 248. 
1 Washburn on Real Property. 


The Governor’s certificate was merely a formal act, the proper 
evidence upon which the State treasurer was empowered to deliver 
the bonds to the company, but in no sense a condition precedent to 
the company’s rights to them, when withheld for any other reason 
than the failure to complete the road. Had this bill been promptly 
filed we see no escape from the conclusion that the plaintiff would 
have been entitled to a decree for the value of the bonds, but in the 
view we have taken of the case the surrender of the bonds by the 
State treasurer and their receipt by the township was a conversion 
and entitled the plaintiff to bring immediate suit for their value. 
Knight vs. Legh, 4 Bing., 589. 
Outhouse vs. Outhouse, 18 Hun., 130. 
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34 Having the right to sue he was bound to exercise such 
right within the time allowed by law for that purpose. He 
might also waive the tort and bring assumpsit for their value, but 
where, as in this case, the right of action attaches immediately we do 
not think he can wait until the maturity of the bonds and sue upon 
them. In neither of the two cases above cited from Connecticut and 
Kansas, where the right to sue upon the instruments was sustained, 
did the question of conversion arise. In Couch vs. Meeker, 2 Ct., 302, 
the note was put, as an escrow, into the hands of a third person, subject 
to the performance of a certain condition. Plaintiff brought suit upon 
the note and averred thatthe condition had been performed, and the 
depositary brought the note into court, and plaintiff was held entitled 
torecover. In Taylor vs. Thomas, 13 Ks., 317, it does not appear in 
whose hands the note was at the time the suit was begun, but there 
was no evidence of conversion. It is true that the case of Lamb vs. 
Clark, 5 Pick., 193, is an apparent authority for the proposition that 
an action of assumpsit may be maintained notwithstanding the time 
for bringing an action of trover may be barred by the statute. In 
this case the defendant fraudulently procured of the plaintiff’s in- 
testate a quantity of notes and securities. ‘The transaction took place 
more than six vears before the commencement of suit. It appeared 
that the notes were paid to the defendant by the makers thereof at 
various times, some more and some less than-six years before the 
sult was begun. ‘The defendant contended that if there was fraud 
in the transaction it was barred by the statute of limitations, but 
the court held that, notwithstanding the notes were obtained by 
fraud, the plaintiff might recover all such moneys as were received 
by the defendant from the makers of the notes within six years be- 
fore the commencement of the action, holding substantially that the 
defendant could not take advantage of his own fraud by pleading 
the statute of limitations. “ There are cases,” says the court, “ where 
the injured party may have his election of remedies, as, where there 
has been a tortious taking of his property, he may bring trespass or 
trover or he may waive both and bring assum psit for the proceeds 
when it shall have been converted into money; and, if he chooses 
the latter mode of redress, the tort feasor cannot, we think, allege his 
own wrong for the purpose of carrying back the injury to a time 
which will let in the statute of limitations;” but the rule enforced 
in this case—that no one shall take advantage of his own wrong—has 
no just application to a technical wrong of the kind set forth in this 
bill. Under the law as construed by the supreme court of this State, 
the secretary of state could do no otherwise than return the bonds 
to the township. Probably he might have been compelled to do so 
by mandamus, and the township officers were guilty of no actual 
fraud or wrong in failing to recognize them until compelled to do 
so. To say that, under such circumstances, they cannot plead that 
the statute of limitations has run against the tort would be a mani- 
fest perversion of the maxim 
The position of the plaintiff in this suit assumes that the company 
was bound to wait until the maturity of the bonds before suit 
35 could be brought upon them, but we cannot assent to this prop- 
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osition. The bonds were issued to aid the construction of the 
road. It is safe to assume that the company did not desire them as 
an investment, but to raise money, by. «~ negotiation and sale, for 
the payment of their current expenses. For this cong they would 


be entirely useless, unless the company could obtain possession of 
them. To this possession it was entitled, and the withholding of it 

as a conversion, aud from this time, if the statute of limitations did 
not begin to run at law, the duty of a party seeking equitable relief 
to act secuseals attached. This view is not only the more just and 
equitable as respects the plaintiff, but the proposition for which he 
now contends would operate with extreme hardship upon the de- 
fendant township. These bonds, amounting in all to $10,000, were 
made to mature in sums of $1,000 each year from 1871 to 1880, with 
ten per cent. interest. This amount distributed, as was contem- 
plated, over a period of ten years, might be easily raised by taxa- 
tion, while a decree for the entire amount, rendered six years after 
the longest bond had matured, would fall with crushing weight upon 
the township and upon indiv iduals who had purchased or dealt with 
property there upon the theory that the bonds were no longer valid 
obligations. As no interest had ever been paid upon these bonds, 
there was nothing to apprise the town that they would ever be en- 
forced until this bill was filed. Upon the whole, we think the delay 
in this case is fatal. 

A decree will be entered dismissing the bill with costs. 


36 Decree Dismissing Bill. 


At a session of the circuit court of the United States for the eastern 
district of Michigan continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, on Wednesday, the 
third day of March, in the year one thousand eight hundred and 
eighty-six 

Present: The Honorable Henry B. Brown, district judge. 


JosEPH KE. YounG 


Us. ' 
Tue TowNsHiIP OF CLARENDON and THE MICHIGAN { 
Arr Line R. R. Co. 


In Equity. 


This cause came on to be further heard at this term upon the de- 
murrer of the defendant, The Township of Clarendon, to the com- 
plainant’s bill of complaint, and was argued by counsel ; and there- 
upon, on consideration thereof, it is ordered, adjudged, aml decreed 
as follows: 

That the demurrer of the said defendant, The Township of Clar- 
endon, be, and the same is hereby, sustained and the bill of com- 
plaint dismissed as to said defendant, with costs to be taxed, and that 
said defendant have execution therefor. 


aa . 
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Order Allowing Claim of Appeal. 


Ata session of the circuit court of the United States for the eastern 
district of Michigan continued and held, pursuant to adjournment, 
at the district court room, in the city of Detroit, on Wednesday, the 
third day of March, in the year one thousand eight hundred und 
eighty-six. 

Present: The Honorable Henry B. Brown, district judge. 

Josep E. YounG 
va. ; - om 
THe Townsuie or CLARENDON and THe MICHIGAN In Equity. 
Arr Line R. R. Co. | 


Now comes the complainant in this cause, by Alfred Lucking, his 
solicitor, and claims an appeal to the Supreme Court of the United 
States from the decree heretofore entered herein dismissing his bill 
of complaint as against the defendant, The Township of Clarendon ; 
which claim of appeal is by the court now here allowed, and the 
bond on appeal is hereby fixed at five hundred dullars. 

o7 Bond on Appeal. 
In the Circuit Court of the United States for the Eastern District of 
Michigan. In Equity. 


JosepH E. Youna, Complainant, 
v8. 
Tur TownsHuip oF CLARENDON and THe Micuican Arr Ling Ratrz- 
ROAD COMPANY, Defendants. 


Know all men hy these presents that we, Joseph E. Young, as 
principal, and H. O. Bedell, as surety, are held and firmly bound 
unto the defendants in the sum of five hundred dollars; to the pay- 
ment of which, well and truly to be made, we bind ourselves, our 
heirs and representatives. 

Sealed with our seals this 8th day of March, A. D. 1886. 

Whereas an order was made in the above-entitled cause on the 
third day of March, 1886, allowing an appeal by the said complain- 
ant from the decree made in said cause on the same day, by which 
the bill of complaint in said cause was dismissed, which appeal was 
allowed on condition of filing a bond in the penal sum of $500.00, 
in the usual form: 

Now, the condition of this obligation is that if the said complain- 
ant shall prosecute his said appeal with all due speed and shall pay 
all such costs as may upon the affirmance of said decree be adjudged 
or decreed to said defendants or either of them, then this bond to 
be void ; otherwise of full force. 

JOSEPH E. YOUNG, [ 1. s.] 

By ALFRED LUCKING, 
His Attorney-in- Fact. 
H. 0. BEDELL. iL. 8.] 


\ 
' 


32 JOSEPH E. YOUNG VS. TOWNSHIP OF CLARENDON ET AL. 


STATE OF MICHIGAN, | 
County of Jackson, {| 
H. O. Bedell, of said county, being duly sworn, deposes and says 

that he is the same person who signed the foregoing bond as surety, 

and that he is worth, in property subject to execution in the eastern 
district of Michigan, over and above all encumbrances and exemp- 
tions & debts, the sum of $500.00; and further says not. 


H. O. BEDELL. 


Subscribed and sworn to before me this 8th day of March, 1886. 
R. T. McNAUGHTON, 
Notary Public in & for Jackson Co., Mich. 


88 ¢ 


The foregoing bond is satisfactory to us. 
ISAAC MARSTON, 
Sol’r for Def’t. 
Approved: 
H. Bb. BROWN. 

Endorsed: 2941. U.S.cireuit—, E. D.of M. In equity. JossE. 
Young vs. Clarendon. Bond on appeal. Filed March 9, 1886. 
Walter 8. Harsha, clerk. Alfred Lucking, for comp!l’t. 


35 Clerk's Certificate. 
THe Unirep STATES OF AMERICA: 


The Circuit Court of the United States for the Eastern District of 
Michigan. 


JoserpH E. Youna 
v8. 
Tare TownsHir oF CLARENDON and Tuer Micuican Arr Line RaAIL- 
ROAD COMPANY. 


I, Walter S. Harsha, clerk of the circuit court of the United States 
for the eastern district of Michigan, do hereby certify and return to 
the claim of appeal to the Supreme Court of the United States of 
Joseph E. Young, the complainant in the above-entitled cause, that 
the above and foregoing is a true copy of the entire record and pro- 
ceedings of said court in the above-entitled cause as the same ap- 
pears of record in my office; that I have compared the same with 
the original, and it is a true and correct transcript therefrom and of 
the whole thereof. | 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Detroit, in said district, this second day of 
April, in the year of our Lord one thousand eight huntired and 
eighty-six, and of the Independence of the United States of America 
the one hundred and tenth. 

[Seal of the Circuit Court, Eastern District of Michigan. } 


WALTER 8S. HARSHA, Clerk. 


Endorsed on cover: E. Michigan C.C. U.S. No. 288. Joseph 
E. Young, appellant, vs. The Township of Clarendon and The Mich- 
igau Air Line Railroad Company. Filed June 11, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


No. 288. 


JOSEPH E. YOUNG, APPELLANT, 
vs. oy 


THE TOWNSHIP OF CLARENDON AND THE MICHIGAN 
AIR LINE RAILROAD COMPANY, 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


i 
’ 


THE EASTERN DISTRICT OF MICHIGAN. 
JOHN D. CONELY, ALFRED LUCKING, 
‘ft Counsel for Complainant. Solicitor fer Complainant. 


FILED JUNE 11, 1886, 


SUPREME GUURT OF THE UNITED STATES. 


OCTOBER TERM, 1888. 


JOSEPH E. Y ouna, 
; 
Appetiant, 


Vs, 


rr rev ‘ No. 288 
ue Townsaip oF CLARENDON and 


the Miouigan Arr Line wats 


ROAD COMPANY. 


Appeal from the Circuit Court of the United States fo 
District of Michigan by the temneh+e 


STATEMENT. 


This case is in equity. The bill was taken as confessed by 
the railroad company, but demurred to by the township. At 
the hearing it was dismissed with costs. 

The bill begins on page 1 of printed Record; the causes of 


demurrer on page 17. 
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The facts stated in the bill to whieh it is necessary to direet 


the attention of the court are as follows: 


in November 1. LSS4, complainant obtained judgment 
against one of the defendants (the Railroad Company) for the 
sum of $335,865.24, and interest at eight per cent. per annum. 

This judgment was on certain coupons for installments of 
interest on money bonds that had been issued by the Railroad 
Company in January, 1870. Execution.was duly issued and 
returned unsatisfied. The form of the return showing diligent 
search during the whole of the lifetime of the execution, and 
want of property in Railroad Company, Is set out on page 2 of 
printed Reeord. 

The jadgment is still wholly unpaid, and it is songht by 
this bill to subject to its payment certain equitable indebtedness 
of the other defendant (the Township), arising out of the follow- 
ing circumstances, which are stated in the bill : 

Prior to August 28th, 1868, there had been in existence two 
railroad companies; one the Grand Trunk Railway Company of 
Michigan and the other the Grand Trank [Railway Company of 
Northern Indiana. Both were duly organized, but neither had 
constructed any portion of its road. On that day a corporation 
then and afterwards known as the Michigan Air Line Railroad 
Company became a duly organized railroad company tnder the 
laws of Michigan by the consolidation of the two Grand Trunk 
companies above named, 

The COMpany formed DD this consolidation undertook the 
work of constructing a railroad, and continued so to do down to 
the 8th day of October, L870. On this last named day a consol- 
idation was had by the Michigan Air-Line Company and by the 
St. Joseph Valley Company. 

The consolidated company retained the name of “ Michigan 
Air Line Company,” which, as we have seen, was the name of 
one of its constituent parts. . 


(As somne confusion may result from an omission to keep this 


in mind, special attention is called to it, and to the statement in 
the bill, that all allegations concerning the Michigan Air Line 
Railroad Company that relate to transactions occurring before 
October 8th, 1870, refer to the first Michigan Air Line Railway ; 
and all allegations concerning the Michigan Air Line Railway 
Company that relate to transactions occurring after October 8th, 
1870, refer to the second and present Michigan Air Line Railway 
Company.) 

The last consolidated company proceeded with the work begun 
by its predecessor, and completed the building of the road. The 
complainant in this case was the contractor, and performed the 
work, taking in payment therefor the bonds hereinbefore men- 
tioned: and it is for these bonds that his judgment was 
obtained. Unless he ean recover in this suit he will be without 
compensation. 

As has been before noticed, the first consolidation, that 
of the two Grand Trunk coimpanies, was effected on the 28th 
day of August, 1868. At this time it was contemplated 
and generally understood that the Michigan railroad act passed 
at the session of 1869 would be introduced and become a law. 

The promoters of the consolidation and the stockholders then 
intended to build the road on/y in the event that said act should 
become a law, and the township grant such an amount of 
aid as would warrant the undertaking; and the people of the 
Township of Clarendon well understood this. 

It is a part of the local history, and it is alleged in the bill, that 
the people along the contemplated line did not possess such rail- 
road facilities as their products and business interests rendered 
desirable, and the construction of the road was regarded as of 
special pecuniary benefit to the people of the particular townships 
and of great benefit to the whole publie. 

The railroad act took immediate effect on March 22d. 1869. 

It is set out at length in the printed Record on page 10, and is 


also found in Michigan Session Laws for 1869, on page i PL 
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Under this act several townships and cities pledged their credit 


respectively as follows: 


Lockport. ‘és , ‘ So 
Concord... aa jes be anes ene eee 
0 ene meer ea atdbeee as tis aes | ne 10.000 
a 3 chet ee a eee 15.000 
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CHEY OF COOROOR 6.06 6 ce cans Agee Ae ot evecccene Gaueee 
SS ee he i te ate Sw kebie a a ee ee ee 
Niles ts ae a ee re 
FRR ae arte Ae A ape ot aes ou nee oe ee 
Univili...... ies eee enue tt. 20,000 
ee Oe oc tc once «35 id ones stake . §0,000 
PS oS irks nels a les ee ee ee 12,000 
RES ORS a Rls RBI yo SR i ae saa to cane lho 
Clarendon, the defendant .... i ie eee 


etn ee NN 


Total. . . Ca ee See 


The language of the vote of the defendant is as follows : 

“The faith and credit of the Township of Clarendon, in 
the county of Calhoun, in the State of Michigan, is hereby 
pledged to aid the Michigan Air Line Railroad Company in 
the construction of its road by a loan of the sum of ten thousand 
dollars, upon the terms and conditions following: ” 

They are as follows: : 

Ist. That the bonds of said township, payable at the time 
hereinafter specified, and bearing an annual interest of ten per 
eent., shall be received by the said railroad company at their par 
value, in payment of said loan. 

2d. That the said company receiving the said bonds from the 
State treasurer in the manner provided by law shall pay yearly 
to the said township on the amount so loaned a sum equal, pro 
vata, to the dividends from year to year paid to the stockholders 
of the said company, such dividends being ten per cent. or less, 


the said payments to be deemed and received as and for the 


annual interest on the amount loaned, and in case such dividend 
shall exceed ten per cent., then the amount of the excess over ten 
per cent. shall be applied to reduce the said principal sum until 
it shall be thereby fully paid, an agreement to which effect shall 
be executed by said railroad company. 

3d. That the said railroad company shall remain located, and 
be constructed through the said Township of Clarendon. 

4th. That the bonds to be issued by said township shall be of 
such denominations, not.exceeding $1,000 and not less than 8100 
each, as the said railroad company shall request, that con pons 
shall be annexed for the annual interest, that such bonds and 
coupons shall be subseribed by the supervisor and clerk of said 
township, and that the same shall be drawn payable at the office 
of the treasurer of said County of Calhoun, and of the entire 
amount of the bonds one-tenth shall become payable on the first 
day of March, in the year 1871, and one-tenth on the first day of 
March in each of the nine sneceeding years. 

In case that the said railroad company shall not have com- 
pleted its road-bed and ironed its road through the said Township 
of Clarendon in time to receive the said bonds by the first day of 
December, in the year 1869, or by the first day of October in 
any succeeding year, then the time of the payment of the bonds 
first growing due shall be postponed so that one-tenth of the 
principal sum shall become due on the first day of March in each 
year of the ten years which shall next succeed the time of the 
completion of said road-bed and the ironing of said road as afore- 
said, and the additional coupons which may be necessary to pro- 
vide for the payment of annual interest shall be attached to the 
bond, the payment of which may be postponed, the interest 
which shall accrue to the time when the first installment of the 
principal becomes due to be paid on the same day and annually 
thereafter. 

Said aid is pledged under the provisions of and subject to all 
the restrictions of an act entitled “ An act to enable any town- 


ship, city or village to pledge its aid by loan or donation to any 


t} 


railroad company now chartered or organized, or that may here- 
after be organized under and by virtue of the laws of the State 
of Michigan, in the constrnetion of its road, approved March 22, 
1869.” 
Record, p. 4. 

After the passage of the act, Clarendon (the defendant) issued 
its bonds for said amount of ten thousand dollars. 

They were twenty in number, and each was for the sum of five 
hundred dollars with interest coupons attached, and all bore date 


July 20, 1869. 


They matured due as follows : . 
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The payment of the entire ten thousand dollars was ths dis- 
tributed over the period of ten years, a thousand dollars and 
the interest as hereinafter mentioned maturing each year. 

sy the fourth condition of aid the time of payment of each was 
to be postponed a year in the event of the non-completion of the 
road-bed and the ironing of the road before December Ist, 1869. 
These things were all done before February Ist, 1871. But the 
time of payment of each bond and coupon was thereby post- 
poned one year. 

So that for the purposes of this suit, and in considering the 
question of the statute of limitations, each of the above named 


payments must be regarded as coming dune a year later than 


above stated. 


Record, p. 8, paragraph 17 of bill. 
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And thus they would be payable as follows : 
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The other townships and cities mentioned, made and executed 
similar bonds. 

This suit directly involves the amount pledged by Clarendon 
only, although some of the other townships are interested in the 
decision of the question; the entire amount involved being 
something like three hundred thousand dollars. 

After the issue of the bonds they were delivered to the State 
treasurer under the provisions of section 5 of the act. 

Michigan Session Laws of 1869, p. 91. 
Record, page 12, section 5 


Under the terms of the act and under the allegations of the 
bill the State treasurer became trustee for the township and trus- 
tee for the railroad company. 

Record page 6, section 5. 
Session Laws 1869, page 91. 


The bonds were to be disposed of by the treasurer in discharge 
of his trust as in the act provided. 


Session Laws 1869, page 91, sec. 5. 
Record, page 6, sec. 5. 


Section five is as follows : 
“ Whenever any such bonds as provided by the provisions of 
this act shall have been issued as therein specified, the same shall 
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the same to the treasurer of this State, who shall give a receipt 
therefor, and hold the same as trustee for the municipality issu- 
ing the same, and for the railroad company for which they were 
issued, and to be disposed of by said treasurer in discharge of his 
trust as hereinafter provided.” 

So much of section 6 as shows howthe bonds are to be dis- 
posed of isas follows: “Such bonds shall be safely kept by said 
treasurer, for the benefit of the parties interested, and be dis- 
posed of by him in the following manner: That is to say, when- 
ever any railroad company, in aid of which any of such bonds may 
have been issued, shall present to said treasurer a certificate from 
the governor of this State that such railroad company has in all 
respects complied with the provisions of this act, and is thereby 
entitled to any of such bonds, the same, or such of said bondsas 
said company shall be entitled to receive, shall be delivered to said 
company, the treasnrer first cutting therefrom, canceling and 
returning to the municipality, the past due coupons. The treas- 
urer shall indorse upon each of said bonds the date of such deliv- 
ery and to whom the same were delivered, and the same shall 
draw interest only from the time when so delivered.” 

The railroad company was informed of the action of the vari- 
ous townships and cities, and im consideration of the aid so 
voted, and in reliance thereon and on the issue and delivery of 
the bonds entered upon the construction of its road, including 
bridges, culverts, cattle-guards, stations and other buildings and 
apparatus. It began its work at the city of Jackson and other 
points on the line, and by the 26th day of May, 1870, had 
acquired the entire right of way between Jackson and Niles 
(107 miles). The larger part of the grading of the roadbed was 

completed between Jackson and Niles, the ties were purchased 
and were being delivered, and work was being pushed all along 
the line between those points. ‘The company had also made gon- 
tracts for the requisite rolling stock to equip and operate the 
road, and had expended in construction upwards of a million 


of dollars. 


be delivered by the person, persons or officers having charge of 
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On the 26th day of May, 1870, came the decision in the Salem 
cause, holding the railroad,act unconstitutional. 


People vs. Salem, 20 Mich., 452. 
Printed Record, page 7. 


by this. time the railroad company had made the expenditures 
and contracts hereinbefore mentioned, and could not discontinue 
its operations and abandon the construction of the road without 
suffering thereby ad pecuniary logs great , than the aggre gite Siti 
of aid voted to it, and it therefore went forward and performed 
every condition precedent to the earning of the bonds and cou- 
pons, and had become fully entitled to have the same delivered 
by the State Treasurer, except that it had not received the Gov- 
ernor’s certificate, mentioned in section 6 of the Railroad aid act. 
Session Laws 1869, page 92. 
Record, page 8. 


Due proof that the company had earned the bonds and con- 
pons was made to the Governor, and proper demand made of 
him for the certificate. The Governor admitted the sufficiency 
of the proof, but refused the certificate for the sole reason that 
he had been informed of the decision in the Salem ease. 


Record, page 9 


Thereafter, and on May 28, 1872, without the knowledge or 
consent of the railroad company, the township induced the State 
Treasurer, who knew all the hereinbefore mentioned facts, to 
surrender up and deliver the bonds and coupons in violation of 
his trust and in frand of the company’s rights, and they have 
ever since been retained and are now withheld by the township. 

Record, page 9 


The company has never paid a dividend. 

The townships have never pal lany of the aid Su voted, and 
by reason of the omzesion so to do, the railroad company has been 
unable to pay complainant. 


Record, page 9 
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‘here is the usual allegation of non-collusion. 


Record, page 9. 


The prayer of the bill is that the court decree as follows ; 

That the railroad company earned the bonds and coupons, and 
that it was entitled to them, and that the township is equitably 
indebted to the railroad company to the amount of them ; 

That the township obtained the bonds in fraud of the rights of 
the railroad company ; 

That the amount equitably owing be ascertained ; 

That the township be decreed to pay. 

And for general relief. 

The causes of demurrer are fifteen in number, and may be 
briefly stated as follows: 

Ist. That the first consolidation, that of the two Grand Trunk 
companies, was not authorized by law, one of them being a 
foreign corporation. 

2d. That the steps to make such consolidation are not set out. 

3d. That the steps to make the second consolidation are not 
set out. : 

jth. That the judgment is not against the defendant company. 

5th. That the bill shows that the company was solvent and had 
sufticient leviable property to satisfy the execution. 

6th. That the bill does not show that notice was given the 
electors, setting forth the terms upon which it was proposed to 
vote aid. 
ith. That the aid voted was under the circumstances simply a 
loan of the bonds to the company, and being a loan their deliv- 
ery could not have been enforced, nor could the amount of 
them have been collected. 

Sth. That the liability of the township, if at all, was exclu- 
sively at law and not in chancery; and that the facts stated cre- 
ate no equitable claim in favor of complainant and against the 
township, either for the bonds or for the amount of them. ° 


Ith. That some of the bonds became due more than ten vears 
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before the filing of the bill, and that therefyre all remedy is 
barred by the statute of limitations. 

10th. That the bill does not disclose any demand for the bonds, 
made later than February, 1871, and that as more than ten 
years had since elapsed, the township is released from all lia- 
bility. 

11th. That it appears that at the time of the last consolidation, 
the railroad company had full knowledge of the unconstitution- 
ality of the Railroad aid act. 

12th. That the bonds were voted, signed and deposited with 
the State Treasurer, in violation of the Michigan constitution, 
and were therefore void. 

13th. That the bonds were surrendered up by the State Treas- 
urer for cancellation in accordance with the Michigan decision, 
and that they thereupon possessed no value. 

14th. That the railroad company and the complainant are 
barred by delay. 

15th. That complainant lias not stated a case. 


SPECIFICATION OF ERRORS. 


There were fifteen canses of demurrer assigned. The defendant 
has the right to rely on all or any of such causes as a ground of 
dismissal, though the court below in its opinion placed its decision 
wholly on the proposition that complainant had lost his remedy 
by delay. 

The appellant is unable to say how many of the causes of 
demurrer may now be urged ; he therefore specifies that each of 


said causes of demurrer is erroneous. 


ARGU MENT. 


i. 


In régard to the first cause of demurrer, namely, that the’ 


Grand Trunk Railway of Michigan could not consolidate with a 
company in another State, it may be said as follows: | 
The consolidation took place under the Michigan Act of 1855. 


a 


Session Laws of 1855, p. 153 


The section as to consolidation Is section ov. 


Laws of 1855, p. 174. 


[t is also found in the Compiled Laws of 1857, p. 653. 

The portions of it on this subject are as follows: 

“ Any railroad company in this State, forming a continuous or 
connected line with any other railroad company, may consolidate 
with such other company, either in or out of this State, into a 


single corporation. 
Laws of 1855, p. 174. 


Compiled Laws of 1857, p. 658. 


‘* And such new corporation shall possess all the powers, rights 
and franchises couferred pon suelh two or more COFrpo ‘ations, 
and shall be subject to all the restrictions and perform all the 
duties imposed by the provisions of their respective charters or 
laws of organization, not inconsistent with the provisions of 
this act.” ; 

Laws of 1855, pages 174, 175. 


Compiled Laws of 1857 on page 653, part of 
section 50. 


Long before and at the time the aid was voted the act pro- 
vided for consolidation with companies without the State. 
The first consolidation was August 28, 1868. ‘ 


Record, page 2. 
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The election by which the aid was voted was held June 21, 
186%, 


Record, page 2. 


When the aid was voted, it was with the presumed knowledge, 
on the part of those who voted for it of the law authorizing 
consolidation. In New Buffalo vs. lron Company, 105 -U. S., 
73, 105, a similar question, was raised under the same act of 
Michigan. In that case, as in this, after the vote came the 


consolidation. This court held the subseription passed to the 


hew company by the consolidation. 


New Buffalo vs. Iron Co , 105 U. 8.. 78. 


The only distinetion, so far as this point is concerned, is that in 
that case both of the constituent companies were Michigan 
companies. In this ease, one of the companies isan Indiana 
company, and the point is made that the Legislature is power- 


I | consolidation. 


less to make a law authorizing sue 
The point has been up in this court and was decided in 
Nugent vs. Supervisor, 19 Wallace, 241. 
Ohio & M. R. R. Co. vs. Wheeler, 1 Black 
286-297 
Clark vs. Barnard, 108 U. 8., 436. 
Graham vs. Boston, &c., R. R., 118 U. 8., 161. 


I. 


The 2d cause of demurrer is that all the steps to form 
the first consolidation are not set out in the bill. It is suffi- 
cient to say that the first consolidated company existed when the 
aid was voted, and that as the town dealt with that company and 
voted the aid to it, the legality of its consolidation cannot be 


attacked. ' 
Toledo, etc., Co. vs. Johnson, 55 Mich., 456. 


(TI. 

The 3d eause of demurrer is that the successive steps to 
form the second consolidation are not alleged. The question is 
one of pleading only, and not of evidence, and is intended to 
test the sufficiency of the allegation regarding the second con- 


solidation, which latter is found in the seventh paragraph of the 
bill. 


Record, p. 2. 


The averment is as follows : 

* That said company undertook and continued said work of 
constructing said railroad, as hereinafter set ont down to the 
eighth day of October, 1870, on which day a consolidation, under 
the statute of Michigan, in such cases provided, was formed by 
said Michigan Air Line Railroad Company, so formed on the 
28th day of August, 1868, as hereinbefore set out, with the St. 
Joseph Valley Railroad Company, the two companies forming 
together a continuous line, which consolidated company con- 
tinued under the name of the Michigan Air Line Railroad Com- 
pany,’ and the said company proceeded with the work, ete. 


Record, pp. 2 and &. 


The statute says that railroad companies, forming continuous 
lines, may consolidate. It may be doubted whether it was 
necessary to aver that they formed continuons lines. This is 
averred and admitted by the demurrer. The consolidation is 
averred. It is never necessary to set out the evidence of facts, 
but only facts themselves. ‘The fact to be inquired into is simply, 
was there a consolidation? The fact of consolidation is alleged ; 
more would be superfluous. This would be sufficient on the law 


side of the court, and less particularity is required in equity than 


at law. 


Wilson vs. Eggleston, 27 Mich,, 257-261. 
Palmster vs, Lumber, 31 Mich., 183-4. 
William vs, Hubbard, 1 Mich,, 446-451, 
Story’s Eq. Pl., sec, 240. ~~. 
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It is not necessary now to consider what evidence is needed to 
show due consolidation. It is sufficient to say that the strictest 
proof of every step is not always required. 


Swartout vs. M. A. L. R. R., 24 Mich., 880. 


There is an allegation of consolidation and the building of the 
road by the consolidated company. This is clearly sufficient. It 


was 8O held in 
D. L. & N. Co. vs. Starnes, 38 Mich., 698 


LV. 


The 4th ground of demurrer is without foundation, as can 
readily be seen by reading the bill. The judgment, execution 
and bill of complaint are all against the consolidated company, 
formed in October, 1870—the defendant in this suit. 


3 


The 5th ground is that the bill shows that at the time of the 
issuing of execution, and while the same was held by the marshal, 
the railroad company was solvent. The marshal’s. return is full 
on this point and absolutely conclusive against the position taken. 


Jones vs. Green, 1 Wallace, 330-332. 


Vi. 


The 6th ground of demurrer is that it does not appear that 
notice was given to the electors setting forth the partienlars or 
terms upon which it was proposed to vote the aid. 

The allegation is found on page 5. 

They entirely refate this position. 


The 7th ground of demurrer is that the aid voted was by : 
loan of the bonds of the township to be repaid by the corpo- 
ration. 

It is called a loan, but is not a loan in fact. The money was 
not to be paid back to the township except in the event that 
dividends were to be declared, and only such dividends were to 
be so paid. 

Defendants’ counsel relies on 


Stanley vs. Nye, 51 Mich., 232. 


In that case the plaintiff brought suit for two thousand dollars, 
which was to be loaned to him for two years. As more than 
two years had elapsed before suit was instituted, the court held 
it was idle to allow the recovery of money which, by the terms 
of the loan, was to be immediately repaid. 


Stanley vs. Nye, 51 Mich., 282, 285. 
y y 


The case of New Buffalo vs. Lron Company, 105 U: 8., 73, 
disposes of this question, and holds that it would not be a material 
circumstance if it were a loan. This decision was made in 
relation to the statute now under consideration. 


New Buffalo vs. Iron Co., 105 U. 8., 73. 


f 


VIII. 


The 8th, Lith and 15th causes of demurrer may be considered 
together. 

Practically, they are that the law under which the bonds were 
voted, {was unconstitutional and void, and that its unconstitu- 
tionality had been declared by the Supreme Court of the State 
before the time had arrived when the Railroad Company had 


become entitled to a certificate from the governor that the bonds 
had been earned, and that the State Treasurer had returned the 
bonds to the township. 

The contention of defendants’ counsel in the court below was 
that no recovery can be had upon bonds of this character except 
by one to whom the bonds have passed from the original holder, 
and by one who has received them without knowledge of the 
Michigan decision. 

[n this case the bill shows that in all respects the company 
earned the bonds and were entitled to the certifieate of the Gov- 
ernor, and that his only ground for refusing the certificate was 
that the Supreme Court of Michigan had held the law to be 
unconstitutional, and that the State Treasurer had been induced 
to return the bonds to the maker of them. 

A court of equity will treat as having been done what ought 
to have been done. In this proceeding against the township, 
the township itself having the bonds in its possession, it cannot 
be heard to say that the Governor's certificate never was had, or 
that the bonds were never delivered. 

Knight vs. Leigh, 4 Bing., 589 
Outhouse vs. Outhouse, 18 Hun., 139 


By the delivery to the Treasurer and by the performance of 
the conditions the title to the bonds vested in the company, the 
State Treasurer holding them as trustee for the township and 
for the railroad company. 

Couch vs. Meeker, 2 Conn., 302. 
Taylor vs. Thomas, 13 Kansas, 217. 
Jackson vs. Catlin, 2 Johnson, 248 


The bill shows that the Michigan decision was announced on 


May 22, 1869. 
People vs. Salem, 20 Mich. 452. 


Previous to this time the Railroad Company had entered npon 
the work of construction, and by that day had practically 


acquired the entire right of way from Jackson to Niles; 107 


ie. 


miles, at which point the road connected with other through 
lines. The larger part of the grading of the road-bed was 
completed between these two points; the iron for the rails was 
contracted for, and was then being delivered ; the ties were pur- 
chased and were being delivered, and work was being’ pushed all 
along the line between those points. 

The company had made contracts for the requisite rolling 
stock tO properl equip the road and uperate its business thereon, 
and it had expended in construction more than a million of dollars. 
Paragraph 14 of bill. 


Record, page 7. 


At the time of the decision the work had so far progressed 
that it eonld not stop. There was no choice for the Company, 
The bill alleges that it could not stop without a loss greater than 
the entire sum, voted by all the townships. 


Paragraph 16 of bill. 
Record, pages 7 and 8. 


And all this had been done upon the strength of the aid 
voted, and would not have been done exeept for such aid. 
Paragraph 8 of bill. 
Record, page 3. 
Paragraph 14 of bill. 


Record, page 7. 


These circninstances would entitle the Railroad Company to a 
recovery on the bonds if it had them, and they entitle us to a 
recovery how, 

The case of Zaylor vs Ypsilanti, 105 U. S., 60, differs from 
this only in the facts that the Governor's certificate was given 
and the bonds were delivered by the State Treasurer to the Rail- 
road Company. ‘Taylor, the plaintiff and purchaser of the bonds 
1a L877, became such seven years after the Salem decision. 

‘Tle was aware, at the time of his purchase, of the before 
mentioned decision of the Supreme Court of Michigan, 
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adjudging municipal aid to be forbidden by law, and bonds issued 
therefor to be invalid.” 
Extract from opinion in Taylor vs. Ypsilanti, 105 
U. 8., p. 70 


So that in that Case Taylor, the purchaser, was compelled to 
stand upon the rights of the railroad company as they existed, 
and the court considered the qnestion the same as if the bonds 
had not been transferred at all. 

This court holds that the situation of the parties is one of con- 
tract obligation, and that the rights of the parties are to be tested 
by the law as it was declared at the time the Railroad Company 
entered upon the construction of its road, 

The court also holds that the aid voted amounts to a proposi- 
tion to enter into contract relations, and the substantial begin- 
ning of the work cus the acceptance of such proposition and the 
meeting of minds essential to the creation of the contract. 

The court uses this language: “ Testing the rights and obli 
gations of the parties by the law of the State as declared by this 
court, and as declared and acted upon by all the departments of 
the state governinent at and before the time the Raidroad CLom- 


ts contract with the city, 


pany entered upon the execution of 
we should be obliged to reverse the decision of the court below.” 


Taylor vs. Ypsilanti, 105 U. 8S, p. 70 


Again in Olcott vs. Supervisors, 19 Wallace, 678, this court 
said: “This eourt has always ruled that if a contract when 
made was valid under the constitution and laws of a State as they 
had been previonsly expounded by its judicial tribunals, and as 
they were understood at the time, no subsequent action by the 
legislature or the judiciary will be regarded by this court as 
establishing their invalidity.” 


Olcott vs. Supervisors, 19 Wallace, 678 


This language was approved in 
= P| 


Taylor vs. Ypsilanti, 105 U. S., 72. 


J() 
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in Douglass ws. County of Pi ve, 101 U. S.. i, this court 


said: ‘The true rule is to give toa change of judicial construe- 
tion in respect to a statute the same operation on contracts and 
existing contract rights that would be given to a legislative enact- 


ment.” 
Douglass vs. County of Pike, 101 U. 8., 677. 


1h) Ni us Buffalo vs. Tron Company, 105 U. S.. page (¢3 the 
validity and construction of the same statute were involved, 
The bonds were voted on May 22d, 1869. The same consolida- 
tion statute was in fpree as in this case. Its provisions are set 
out on page 74 of the case. 


New Buffalo vs. Iron Co. 105 U. 8., 74 


The bonds were executed by the township June 1st, 1869, and 
deposited with the State Treasurer. The road was finished 
February Ist, 1870. The Governor gave his certificate Febru- 
ary 4th, 1870. The bonds were delivered to the consolidated 
company who held them till November 4th, 1874, four vears 
after the Salem decision. 

They were then transferred to the plaintiff.zn payment of ante- 
cedent debts due to it by the Railroad Company. 

So that in that case the transferree was compelled to stand 

*» upon the equities of his transferror, and was placed in no better 
position by the transfer. 

The court held that the bonds were obligations against the 
iInunicipality. 

The court says: “ The plaintiff is entitled to whatever rights 
the railroad company lad by virtue of ¢ts contract with the town- 
ship. 

This contract was made and fully performed before the deci- 
sion in People vs. Salem was rendered, and as already indicated 
was not affected by the decision in that case.” 


New Buffalo vs. Iron Co., 105 U. 8., 75. 


ln our ease the Railroad Company had not finished its work, 
but it had expended more than a million dollars, and it was in 
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such a position that it was compelled to go on or submit to greater 
losses than the entire aid voted. 

Even if this had not been so, we insist that the Railroad Com- 
pany had vested rights in the contract which no judicial decision 
could undo. It was the law of Michigan as expounded by its 
courts, np to the time the contract was made, that the aid was 
valid. Acting under this construction, the Railroad Company 
accepted tle vote and made such expenditures before the decision 
as to leave no doubt of the contract relations. 

Neither the people in their sovereign capacity by changing the 
constitution, nor the Legislature as part of the law-making power, 
by legislative enactment, could divest these contract rights; and 
it is intolerable that a court can by judicial decision change the 
fundamental law of the land and destroy acquired contract ights. 

The Salem decision had no more effect upon existing con- 
tracts, than a change in the constitution or statute would have 
had, and neither could have had any. 

Concord vs. Robinson, 121 U. S., 165-171. 


County of Moulton vs. Rockingham, 92 U. 8., 631, 
635. 


The construction of the road was a performance of the contract 
by the railroad company, almost completed before the decision, 
and fully completed afterwards, and within the time prescribed 
by the vote. It entitled the company to have its bonds; and the 
return of them to the township, and their retention by the town- 
ship ought not to prevent a recovery of their amount. 

[tis true, that in Zaylor vs. Ypsilanti and in Buffalo va. 
[ron Company, the contract had been fully performed before 
the Salem decision, but this circumstance does not in justice dis_ 
tinguish those cases from this. 

Contract relations were created by the vote and by the doing 
of the work to a substantial extent ; and being thus created, 
the State can not impair the obligations of such contract, either 


in its sovereign capacity by changing its constitution, or in any 
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of its departments of government, executive, legislative or judi- 
cial, or all combined. 

A constitutional provision, a legislative enactinent, a judicial 
decision can only act prospectively. 

In this ease the executive department through the Governor, 
sought by his refusal to furnish a certificate, to give a retroactive 
effect to the Salem decision. In this he mistook the law of the 
land. and this court will therefore regard the want of the certifi- 
cate as of no foree. 

The State Treasurer, in violation of his duty as trustee, and 
also desiring to give a retroactive operation to the newly made 
law of the Salem decision, retarned the bonds to the township; 
so that the railroad company (notwithstanding it had gone to 
work upon the expectation of receiving them, and had nearly 
finished the constrnetion of the road when the decision was 
announced, notwithstanding it had earned the bonds, as is con- 
fessed by this demurrer) never received them, but they went 
back to the maker of them. who still holds them. Onglhit the 


township to profit by its wrong ? 


’.¢ 


P 

The remaine causes of demurrer may be grouped under one 
head. Substantially the defendant claims that the complainant 
has lost all remedy by delay. | 

As this is the reason for the decision of the court helow,. a 
brief re-statement of the tacts, so far as they bear upon this 
point, may be advisable. 

The bill shows that the Salem decision was announced May 
96. 1S70. 

The road was fully completed February 1, 1871, and on that 
day application was made to the Governor for his certitieate, 
which he then refused to give. . 


Record, p. 9. 
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The Railroad Company could not have procured a mandamus 
The Supreme Court of Michigan in a similar case held that it 


would not issue the writ against the governor. 


Sutherland vs. the Governor. 29 Mich.. 320. 


The State treasurer retained the bonds till May 28, 1872, at 
which time, knowing all the facts, he returned them to the town- 
ship. 

The only amount then due was the sum of one thousand dol- 


] ifs. 
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It is urged that all suits in favorof the Railroad Company and 
against the Township were cut off before the institution of this 
suit. The defendants’ main reliance is on the statutes of lim- 
itation of the State of Michigan. 

So far as they need be referred to, they are as follows: 

“The following actions shall be commenced within six years 
next after the canse of action shal! accrue, that is to say: 

1. All actions of debt, founded upon any contract, or liability, 
not under seal, except such as are bonght upon the judgment or 
decree of some court of record of the United States, or of this 
or some other of the United States. 

2. All actions upon judgments rendered in any court other 
than those above excepted. 

3. All actions for arrears of rent. 

4. All actions of assumpsit, or upon the case, founded upon 
any contract or liability, expressed or implied. 

5. All actions for waste. 

6. All actions of replevin and trover, and all other actions for 
taking, detaining, or injuring goods or chattels. 

7. All other actions on the case, except actions for slanderous 
words or for libels.” 

Howell's Annotated Statutes, sec. 8713, p. 2131. 


Compiled Laws 1857, sec. 5361, p. 1406. 
Compiled Laws 1871, sec. 7148, p. 1977. 


“ All personal actions on any contract, not limited by the fore- 
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roing sections, or by any law of this State, shall be brought 
within ten years after the aceruing of the cause of action, and 
not afterwards.” 

Howell's Annotated Statutes, 5 8719. 

Compiled Laws 1857, § 5367, p. 1407. 

Compiled Laws 1871, § 7154, p. 1978. 


[Inder these statutes it will be seen that trover outlaws in six 
years, and debt on a sealed intrument in ten years. 
Trover is vroverned by subdivision h. section 8713. of Howell's 
Annotated Statutes. 
Howell’s Annotated Statutes, sub. 6, $ 8718, 
p. 2132. 3 
Mich. Comp. Laws of 1857, p. 1406. 
Mich. Comp. Laws of 1871, p. 1977. 


Debt is voverned by $s S719 of the same statutes. 


Howell’s Statutes, $8719, p. 2133. 
Mich. Comp. Laws of 1857, p. 1407. 
Mich. Comp. Laws of 1871, p. 1978. 


As this is a suit brought by a judgment creditor to reach what- 
ever the railroad company might enforce, it is plain, that if, by 
any proceeding, either at law or in equity, the railroad company 
eould sueceed, then the present complainant ought to sueceed 
against this township. , 

At the time of the return of the bonds to the township, which, 
as we have seen, was on May 28, 1872, only two had matured, 
namely bonds Nos. 1 and 2. 

Paragraph 11 of the bill states that Nos. 1 and 2 would mature 


in 1871. 
Record, page 6. 


But by condition four on page 4 of the bill the times of pay- 
ment on all the bonds were extended one year. 

It is now contended by the township that in receiving the 
bonds the township was a joint participant with the State Treas- 


urer in the conversion of the bonds, and that therefore a suit in 
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trover is the only suit that could have been brought against the 
township, and that as more than six years had elapsed since the 
taking of the bonds in May, 1872, before the bill in this suit was 
filed, namely, February 24, 1885, the railroad company was 
barred. 

On the other hand, it is contended by the complainant that the 
township cannot improve its situation by its torts, and that the 
time of limitation is to be computed as if the bonds were sued 
upon as lost bonds, and that notice can be given to produce them, 
and recovery had just the same as if the township had not 
taken them. In the event of their non produetion parol evidence 
CAT) he vive of their eonrentrs, and suits maintained pon the 
bonds as they mature. 

No question is made that if the bonds were lost, reeovery could 
be had upon them upon offering proper indemnity, and that. in 
such case the railroad company would have ten years after each 
bond fell due in which to sue. Why it is that the participation 
of the township in the violation of the trust of the State Treds- 
urer and his tort should benefit the township, it is hard to 
explain. 

[t will be seen that if the only remedy the railroad company 
had was in an action of trover, the railroad company would 
have been compelled to allow such rebate from the face of the 
bonds as a jury might find was the difference in their face value 
and their then present worth. Such bonds running on long time 
would have had a market value much less than their real worth, 
and it ought not to be allowed to a wrongdoer to say that he 
shall compel the rightful owner of the bonds to submit to such 
discount. 

[It is not necessary for us to consider whether the railroad 
company might or might not have sued in trover. It was 
entitled to have from the township for the purpose of turning 
them over to the present complainant, these bonds running on 
long time and bearing interest at ten percent. It hada right 


to compel the execution of the trnet. 
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The railroad company was not bound to sue in trover. It 
could sue in an action of debt on each instalment as it became 
due and maintain its action. 

There is no difticulty in suing on a lost bond or a lost note, 
and there ought to be no difficulty in suing on astolen one. If 
the bonds had not been taken by the township, but by some 
other wrongdoer, trover certainly would not lie against the 
township. No suit conld then be maintained against the town- 
ship except as each bond became due. 

Now when the maker steals a bond which he himself has made, 
has he by his theft cut off from its actual owner any of his 
remedies? Is a thief to be allowed to say that, notwithstanding 
the bond is such that its owner can keep his money out for a 
series of years at ten per cent, the thief can by reason of his theft 
compel the holder to bring immediate suit for the whole amount ! 

[t must be that the railroad company was not cut off from the 
advantage of postponing suit for a period of ten years. To hold 
such a doctrine is to reward the thief and punish the victim. 

The railroad company therefore had the period of ten years 
from tiie maturity of each bond in which to bring its action of 
debt. | | 

The suit was begun in 1885. At this time the following 
bonds and no others had outlawed : ; 

Nos. 1 and 2, maturing March, 1872. 

Nos. 3 and 4, maturing March, 1873. 

Nos. 5 and 6, maturing Mareh, 1874. 

All the others were existing obligations against the township 
and capable of enforcement by the railroad company. They 
were riglts properly available to creditors, and the right of the 
railroad company to sue for them has not been ent off by any 
statute of limitations. : 

Thers has been no delay by the present complainant. His suit 


was begun February 19th, 1884. 


Record, page 1. 


His judgment was obtained November 11th, 1884. 


Record, page 1. 


His execution was issued the next day. 


Record, page 1. 


It was returned unsatisfied December 4th, 1884. 


Record, page 2. 


His bill in this case was filed February 24th, 1885. 


Record, page 15 


There can be no delay on the part of complainant, so long 
as there remains any right in favor of the Railroad Company 


against the township. 
Record, page 15 


On this particular point we think the learned judge who heard 
this case in the court below, was in error. 


A. 


Since the decision of this case in the cirenit, there has been 
decided in this court the case of 


Smith vs. Bourbon Co., 127 U. 8., 195. 


That case resembles this in some of its features. But it is 
clearly distinguishable. 

In that case no bonds had ever been issued, and the proper 
remedy was by mandamus to compel their issue. All other 
remedies were inappropriate. 

In this case the bonds had been issued and deposited in trust 
for the Railroad Company, and by fraud and in violation of an 


existing trust were obtained by the township. 
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i that CAse there was no indebtedness, and ho claim that any 
money Was payable. In this there is a fixed and detinite sum of 
money owing and payable at specified times and in specified 
amounts, 

In that case the legal obligation was purely statutory, and con- 
‘isted in the making and delivering of certain obligations to the 
railroad company. It was a purely ministerial duty, the breach 
of which could not give rise to an action for damages, but to an 
appropriate remed\ to compel such issue, 

In our case the ministerial duty had been performed in full, 
the bonds had been issued and delivered to the State treasurer, 
and were binding obligations on the township, and by the 
fraudulent act of the trustee, were returned to the township. 

There are other considerations which entitle this company to 
complete relief in equity. 

‘These bonds were deposited with the State Treasurer as trustee. 
Section 5 of Act 45, Laws of 1869, page 91. 

Record, page 12. 


The trust follows tlhe bonds wherever they may be. 

The bonds, notwithstanding the return to the township, 
remained impressed with the trust imposed upon them, and for 
the purpose of declaring that such trast continues, the equity 
side ofjcourt has jurisdiction. Such relief is as purely equitable 
as can be conceived ; and as this court has such jurisdiction as 
between the railroad company and the township, it will, 
while it has such jurisdietion, further enforce such trust and 
decree the payment of the amount. 

Another ground for equitable jurisdiction is the fraud of the 
State Treasurer in returning the bonds to the maker. It is 
not necessary to claim that any intentional wrong existed in the 
mind of the State Treasurer. It is sufficient that the giving up 
of the bonds is a legal fraud on the railroad company, and 
should be so declared and full relief given while this court has 


jurisdiction. 
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It is enongh for a court of equity that these bonds 
were placed in the hands of the State Treasurer in trust 
to be by him delivered to the Railroad Company whenever 
he should receive a certificate from the Governor that the 
work was done, and that the State Treasurer, under a claim 
that the law was unconstitutional, has disavowed the trust 
relation, and has delivered the bonds to the township. 

These facts are admitted by the demurrer. The only 
question is, do they furnish ground for equitable juris- 
diction ¢ 

It is the settled law of this court tuat “in cases of trust, 
where the trustee has violated his trust by an illegal con- 
vestion of the trust property, the cestui que trust has a 
right to follow the trust property into whosesoever hands 
he may find it, not being a bona fide purchaser for a valu- 
able consideration without notice.” 

Oliver vs, Piatt, 3 Howard, 333-401. 
Seymour vs. Freer, 8 Wallace, 202-214. 
May vs. Le Claire, 11 Wallace, 217-231. 
Duncan vs. Jaudon, 15 Wallace, 165. 


National Bank vs. Insurance Co, 104 
United States, 4. 


If these bonds had been transferred to some other person 
than their maker, the Railroad Company wonld have an 
undoubted right to follow them into the hands of the trans- 
feree. 

The maker of the bonds had no more right to receive 
them from the trustee than a stranger would have had, and 
the power to follow the bonds when they have gone into 
the hands of the maker is co-extensive with the power to 
follow them when they have gone into a stranger’s hands. 

[n either case the jurisdiction of the equity court is com- 
plete to deciare that the trust continnes impressed upon tlie 
trust property notwithstanding the disavowal by the trustee, 
and the transfer of the bonds. 
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In Oliver vs. Piatt, 3 Howard, 333, the question was 
whether the trust did or did not continue in a body of land. 
The case is very long, and the facts numerous. Justice 
Story delivered the opinion. In it he says: “It is a 
clearly established principle in equity jurisprudence, that 
whenever the trustee has been guilty of a breach of the 
trust, and has transferred the property, the cestus gue trust 
has a right to follow such property into the hands of such 


third person, unless he stands*in the predicament of a bona 


fide purchaser for a valuable consideration withont notice.” 


Oliver vs. Piatt, 3 Howard 401. 


The court declared the continued existence of the trust, 
decreed a personal liability for moneys collected on sales, and 


ordered execution. 
Oliver vs. Piatt, 8 Howard, 355 


[In Seymour vs. Freer, 8 Wallace, 202, the court says 
that “trust rights, to the extent to which they exist, consti- 
tute an equity, which a court of equity will protect and 
enforce, whenever its aid for that purpose is properly 


invoked.” 
Seymour vs. Freer, 8 Wallace, 213-214. 


[f the property had been transferred, a court of equity 
would have followed it and dealt with it in all respects as 
“if the title had remained in Seymour. If a valid sale had 
been made, the trust would have followed and bound the 
proceeds in like manner as it bound the property.’ 
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Seymour vs. Freer, 8 Wallace, 214. 


The court further says: “ An action at law, sounding in 
dainages, may undoubtedly be maintained in such cases for 
the breach of an express agreement by the trustee, but this 


in no wise affects the right to proceed in equity to enforce 


the trust. They are concurrent remedies. Either may be, 


selected. Zhe remedyzin equity is the better one. The 


ciple or authority.”’ 
Seymour vs. Freer, 8 Wallace, 215. 

In this case there was a dissenting opinion not in any 
way affecting the doctrine quoted. 

[In May vs. Le Claire the faets are numerous. It is not 
necessary here to review them, further than to say that the 
court reached the conclusion that the conduet of the trustee 
in making the sale was frandulent, and that Le Claire 
became constructively the trustee of the acquired property. 

The case is instructive here, for the reason that counsel 
contended that if money compensation was asked, ‘‘ the 
case became a claim for damages,and therefore a case for 


law and not for equity.” 
May vs. Le Claire, 11 Wallace, p. 227. 


Justice Swayne, speaking for the court, says: ‘ At law in 
many cases, if property be tortiously taken or converted, 
the tort-feasor may be sued in trespass or trover, or the 
injured party may waive the tort and sue in assumpsit. 
In the latter case the same results follow as if there had 
been an implied contract. The plaintiff is not permétted to 
set up his tort to defeat the action, and the recovery of a 
judgment will bar a futher action ex delicto for the prop- 
erty. In the same class of cases, where the converted prop- 
erty las assumed altered forms by successive investments, 
the owner may follow it as far as he can trace it, and sue at 
law for the substituted property, or he may hold the wrong- 
doer liable for appropriate damages.” 

“There are kindred principles in equity jarisprudence 
whence indeed these rules of the common law seem to have 
been derived. Where a trustee has abused his trust, the 
cestui que trust has the option to take the original or substi- 
tuted property.” 

“The cardinal principle is that the wrong doer shall 
derive no benefit from his wrong. The entire profits belong 


right to resort to it admits of no doubt, either upon prin- 
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to the cestui que trust, and equity will so mould and apply 
the remedy as to give them to him.” | 

“Tn cases of specific performance, to which category the 
case before us belongs, parties are sometimes remitted to a 
court of law, but this is never done where the remedy is not 
as effectual and complete there as the chancellor can make 
it. Equity sometimes takes jurisdiction on account of the 
parties and sometimes on account of the relief to be admin- 
istered.”’ 

“The same considerations which invoke the jurisdiction 


NUahy control the remedy.” 
May v. Le Claire, 11 Wallace, pages 235 
and 236. 


The court gave a money decree, embracing the value of 


the land. 
May v. Le Claire, 11 Wallace, 236. 


This ease is applicable to this in more than one _par- 
ticular. 

ist. It shows that the township in this case can neither 
prevent these bonds from continuing impressed with the 
trust that was upon them, nor can it say that we must sue 
within the period of time prescribed by statutes of limita- 
tion for the action of trover. 

2d. It also shows that as the equity court has jurisdic- 
tion to declare the fact of the trust and its continuance. 
that jurisdiction is not defeated because of the joint parti- 
cipation of the township in the wrongful surrender of the 
bonds, nor because the township may be liable on the bonds 
themselves. 

The State Treasurer having claimed that the railroad 
act was unconstitutional, and thus having disavowed the 
trust, and the township having participated in such disa- 
vowal by taking the bonds, the propriety of an appeal to 
equity to declare the trust can not be open to question. If 
the township had delivered or offered to deliver the bonds 


to the railroad company, it might with some show of reason 
be urged that the remedy of the railroad company on the 
bonds themselves was complete and effectual; but so long 
as the bonds are withheld by the township, the disavowal 
of the trust is persisted in, and the aid of the equity court 
is appropriate to declare the existence of the trust. Besides 
while the township retains the bonds, the remedy in equity 
is more effectual and complete than one at law ean be. If 
the railroad company had sued the township at law, it 
might be answered, that as the bonds had not been deliv- 
ered to the railroad company, it never held the legal title 
to them. 

It is not necessary now to consider this. Certain however it 
is, that the bonds never were delivered to the railroad com- 
pany, and it is equally certain that the State Treasurer never 
received the Governor's certificate. It may well be donbted 
whether this equitable ownership is sufficient to maintain 
trover or an action at law on the bonds. Under the statute 
the legal right to have the bonds delivered is made to 
depend on the delivery of the Governor’s certificate, and as 
this as never been had, the right of the Railroad Company to 
enforce a purely legal remedy is rendered less complete and 
effectual than if the Governor’s certificate had been given. 
It is one of those cases in which a court of equity can 
more readily say that it will consider the certificate as 
having been given. It is doubtful if this could be done at 
all, on the law side of the court. 

In Duncan vs. Jaudon, 15 Wallace, 169, the equitable 
jurisdiction of the court was placed on the ground that the 
securities were /rust property. The court decreed that 
Dunean Sherman & Co. should account for the value of the 
shares pledged to them and sold, with the dividends that 
would have been received upon them including interest 
on the dividends, had they not been diverted from the 
trast. It is just such a decree as we ask here. 


Duncan v. Jaudon, 15 Wallace, 165. | 
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The doctrine is well illustrated in 


National Bank vs. Insurance Co., 104 
U. S., 59. 


In that case a bill was filed, claiming that a certain bal- 
ance that remained charged in the account of A. H. Dillon, 
Jr., of $11,000.86, was a fund, received by him in a fidn- 
ciary character as the agent of the complainant, which .ecom- 


plainant had A | right to follow. An amended bill Wis filed, 


praying among other things a declaration that the fund ° 


was a trust fund, of which complainant was the beneficial 
owner. The cause was removed from the State court to 
the Cirenit Court of the United States, and in the latter 
court, payment of the amount claimed was decreed, with 
interest. It was a pure money decree, 


Nat. Bank. vs. Ins. Co., 104 U.S., p. 61. 


Upon appeal by the bank to this court, the decree was 
aftirmed. In the opinion written by Justice Matthews 
there is an extensive review of the cases bearing upon this 
subject, and the jurisdiction of equity over trusts is fully 
maintained, | 

[n the course of his opinion in speaking of the case of 
Knatchbull vs. Hallett (in re Hallett’s Estate, 13 Chancery 
Division), he cites with approval the equity doctrine laid 
down therein by the Master of the Rolls, Sir George Jessel, 


that “as regards property disposed of by persons in a fiduci- ° 


ary position, it is, that whether the disposition be rightful or 
wrongful, the beneficial owner is entitled to the proceeds, 
whatever be their form, provided only he ean identify them. 
[f they cannot be identified by reason of the trust money 
being mingled with that of the trustee, then the cestw: que 
trustis entitled to acharge upon the new investment to the 
extent of the trust money traceable into it, and there is 
no distinction between an express trust and an agent, bailee, or 
collector of rents, or any body else in a fiduciary position ; 
and that there is no difference between investinents in the 


35 
purchase of lands or chattels, or bonds, or loans, or moneys 
deposited in a bank account.”’ 

Of these bonds the railroad company is the beneficial 
owner. It was entitled to file its bill in equity to have this 
beneficial ownership declared, and a decree made that they 
were impressed with the fiduciary relation, and that the 
wrongful delivery to the township has not destroyed that 
relation. The railroad company having never been invested 
with the legal title to the bonds, a remedy in trover or 
an action of debt on the bonds is rendered less capable and 
probably impossible of enforcement. The railroad com- 
pany could not sustain an action for money had and received, 
for the contract of the township to pay money is purely 
executory, and no money had ever been collected on the 
bonds. 

A decree saying that the complainant in this case shall 
stand as the equitable assignee of the railroad company as 
was done in the case of Smith vs. Bourbon would not avoid 
the necessity of another suit in equity to declare the equit- 
able ownership in the railroad company. Assenting to the 
doctrine of Smith vs. Bourbon County, that, where a credit- 
or’s bill is filed, and it appears that the defendant songht to 
be held is only liable on the law side of the court to the 
judgment debtor, the decree of this court will be restricted 
to saying that the complainant shall stand as the assignee 
of the right of the judgment debtor; we insist that 
when as between tle judgment debtor and the other defend- 
ant, the right is one to be enforced in equity, this court will 
at once dispose of every question involved in the case, and 
will make such decree against the other defendant as the 
judgment debtor would have been entitled to had the judg- 
ment debtor filed his bill against such other defendant. 

JOHN D. CONELY, 
Counsel for Complainant. 
ALFRED LUCKING, 


Solicitor. 
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| SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERW, 1589. 


' 
No. 34. 
| 
JOSEPH E. YOUNG, APPELLANT, 
OS. 
at to 
THE TOWNSHIP OF CLARENDON AND THE MICHIGAN 
AIR LINE RAILROAD COMPANY, 
BRIEF ON BEHALF OF ‘TOWNSHIP 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MICHIGAN, 
vs 


THE SUPREME COURT OF THE UNITED STATES, 


JOSEPH E. YOUNG, COMPLAINANT AND APPELLANT, 
DS. 


THE TOWNSHIP OF CLARENDON AND THE MICHIGAN 
AIR LINE RAILWAY COMPANY. 


Young, a judgment creditor of the railway company, filed his bill 
in equity in the Cireuit Court for the Eastern District of Michigan to 
compel the defendant township to pay certain bonds voted June 21st, 
1869, to “aid the Michigan Air Line Railroad Company in the con- 
struction of its road, by a loan of the sum of ten thousand dollars,” 
upon certain terins and conditions. 

The township demurred specially. The court sustained the demur- 
rer and dismissed the bill. . 

[ assume that the demurrer raises certain legal questions and shall 
proceed to discuss some of them, making such reference to the facts, 
from time to time, as may be necessary to a clear understanding of the 
case. 


I. 


AS TO THE OONSOLIDATION. 


The loan was voted to aid the Michigan Air Line Railroad Company. 

At the time the aid was voted, June 21st. 1869, and the bonds 
deposited with the State Treasurer, July 23d, 1869, the Michigan Air 
Line Railroad Company was a corporation formed August 28th, 1968, 
by a consolidation of the Grand Trank Railway Company of Michigan 
and the Grand Trank Railway Company of Northern Indiana. 

After the bonds were thus voted and deposited, viz.: October 8th, 
1870, the said Michigan Air Line Railroad Company, it is alleged, con- 
solidatgd with the St. Joseph Valley Railroad Company, and such new 
consolidated company retained the name of the Michigan Air Line 
Railroad Company. 
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It is against this last company that the plaintiff Young recovered 
his judgment, and in this action he is proceeding against the township 
as a debtor of this company formed under the second consolidation. 

The townships have not, at any time or in any way, had any dealings 
with this company. Upon this question of fact the learned district judge 
was in error. Record, p. 25. As against the township it must there. 
fore appear that the present Michigan Air Line has become by consoli- 
dation the legal successor of the corporation with which the townships 
did have dealings. 

The bill of complaint alleges a consolidation with the St. Joseph 
Valley Railroad Company October 8th, 1870, but does not allege any 
facts showing consolidation. Under the Michigan statutes, certain rail- 
roads forming a continuous or connected line may consolidate by observ- 
ing the following requisites: 

ist. The directors of the two corporations must enter into an agree- 
ment under the corporate seal of each, for the consolidation, prescrib- 
ing the terms thereof, etc. 

2d. Such agreement of the directors shall not be considered the 
agreement of the corporations until after it has béen submitted to the 
stockholders of each of said corporations, and sanctioned by such 
stockholders. 

3d. Thirty days’ notice of such stockholders’ meetings must have 
been given. | | 

4th. The agreement thus made and sanctioned must be filed in the 
office of the Secretary of State. 

Acts of 1855 and 1859. 

Until these several steps are taken there is no consolidation ; and 

upon trial the corporation must prove the same to have been taken. 
Peninsular Railway Co. vs. Tharp, 28 Mich., 506. 
Manstield, etc., R. Co, vs. Drinker, 30 Mich., 124. 


“The consolidation creates a new and distinct corporation, and any 
declaration against this for an old cause of action should show against 
what company it arose, and aver such facts as will subject the new 
company to be sued upon it.” : 
M. H. & O. R. R. Co. vs. Langton, 32 Mich., 251. 
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This is in accord with well settled rules of pleading. 

The latest consolidated company derived its right, if any, by opera- 
tion of law. Upon the performance of certain things precedent, the 
statute of the State of Michigan transferred to the consolidated com- 
pany the rights of those from which it was formed. It is not saffi- 
cient in a bill in equity to allege the fact of consolidation at a certain 
date, without setting forth the essential facts which were necessary in 
order to effect a consolidation. 

At law, and under the common law principles of pleading, it would 
be necessary for the purpose of claiming ander such cireumstances, 
not only to plead the statute, but count on it. 

As was said by the Supreme Coart of Michigan in Howser vs. 
Melcher, 40 Mich., 189: “ Pleading the statute is stating the faets 
which bring the case within it, and counting on it, in the strict 
language of pleading, is making express reference to it by apt terms 
to show the source of right relied on.”’ 

As was said by this court in St. Lonis vs. Knapp Co., 104 U. S., 
661: “ There are some cases in which the same decisive and categori- 
cal certainty is not required in a bill in equity as in a declaration at 
common law, but in most eases, general certainty is sufficient in plead- 
ings in equity.” What this general certainty, or reasonable certainty, 
as the term is more frequently used in equity, is, has been set forth by 
Adams very clearly, as follows: ‘* It (the bill) must state the case in 
direct terms and with reasonable certainty, not necessarily the same 
technical precision as at law, but with a sufficient precision to show 
that there is a definite equity, and if the equity depends on a title to 
property in the plaintiff, the statement ninet show a sufficient title in 
point of law; ¢. g., the statement of a devise inast allege a will in 
writing ; the statement of a grant must allege a deed; the statement 
of a title by heirship must show the manner of descent. But if the 
title as stated wonld have been valid at common law, and regulations 
have been superadded by statute, it is not essential, thongh usual, to 
state compliance with them.’ Page 638. 

In the note, and also in Ist Barbour’s Chancery Practice, many 
;llustrations are given of the application of this rale. Thus it is 
said: “Where a bill is filed by persons in the character of legatees, 
and it neither sets out in its body the contents of the will, nor has a 
copy of it annexed, a demurrer by the defendant would be sustained, 
for the court cannot see that the plaintiffs are legatees.” “If the 
complainant relies upon a mere right or legal obligation or daty, it 
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will not be sufficient to allege generally such right or legal obligation 
or duty, but he must state the facts which raise or constitute it, and 
the circumstances out of which it arises; and whether at common law 
or in equity, where a party claims under a statute, it 1s necessary to 
state all the facts constituting the cause of action underit. The object 
of this is that every material obligation may be put in issue by the 
pleadings, in order that the parties may be duly apprised of the essential 
inquiry, and be enabled to admit or deny the same, and collect testi- 
mony to meet it.” 


‘ ' 


In the present case, the allegation of a consolidation is but a conclu’ 
sion of law from facts not stated. Theanswer may be adenial equally 
general, and neither party, until the evidence is in and the argument 


reached, can be apprised of the real and serious objection. 


Certain English cases are also in point. 
Allegation that defendant is trustee for plaintiff, without setting up 
facts constituting trusteeship, will not prevent a demurrer. 
Jackson vs. North Wales R’y Co., 6 Rail. Cas. 112, 13 Jur., 69. 
Steedman vs. Marsh, 2 Jur. N. S., 391 V.C. W. 


So also a statement that defendant claimed interest under an agree- 
ment, but that such agreement, if any, had long since been abandoned 
and waived, without setting up facts. 


Hodgson vs. Espinasse, 10 Beav., 473, 477. 


If the several requisites were alleged in the bill, the answer: might 
admit one and deny another. 

An allegation simply alleging consolidation would be equally well 
met by an answer denying it, and thus the pleading throw no light 
upon the subject. 

The distinction between alleging facts and the evidence of such facts 
is clear. 

Thus the allegation that the directors of the two corporations did at 
a time named enter into an agreement under the seals of their respect- 
ive corporation- would be stating a fact. 
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The evidence of such fact would be the agreement, and so of the 
other essentials. : 

This omission to allege facts was not accidental or through want of 
skill in the pleader, but because the facts would not permit a more full 
statement. 

Take, then, the general allegation of this bill, in view of the decision 
of the Supreme Court of Michigan in Tuttle vs. Michigan Air Line 
Railway Co.,35 Mich., 247-53, where the court expressly decided 
that the consolidation in question was illegal, and I respectfully submit 
there should be no doubt as to the result arrived at in this case. 


In that case the court said, speaking of the second consolidation 
(of October 8, 1870), and quoting from the statute in reference to con- 
solidation: “‘The directors of said two or more corporations may 
enter into an agreement under the corporate seal of each, for the con- 
solidation of the said two or more corporations.” * at - ° 
“Such agreement of the directors shall not be deemed to be the 
agreement of the said two or more corporations until after it has been 
submitted to the stockholders of each of said corporations separately, 
at a meeting thereof to be called as aforesaid. 

And the court held “ that before any steps are taken to call the stock- 
holders together, there must be some agreement actually made by the 
directors.” That “it is an agreement to be ratified, and not a propo- 
sition to be accepted, which is to be acted on by the stockholders. 
That agreement is the first step in the proceedings to consolidation.” 

The court also held that under the act of 1859, thirty days’ notice 
must be given by publication to the stockholders, and that in the case 
under consideration, as but five days’ notice was given, which was 
neither published or.personally served, and was not to ratify an agree- 
ment made, but to vote upon “the proposition to consolidate with,” 
etc., such second consolidation was irregular, ete. 

It is respectfully submitted, therefore, that the plaintiff has not in 
his bill shown that the jadgment debtor railroad company ever had 
any cause of action or claim against the townships. 

The case of Detroit, ete., R. R. Co. vs. Starnes, 38 Mich., 698, cited 
by counsel for plaintiff, does not bear upon this question. The point 
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there discussed related to the weight orsufticiency of evidence before a 
jury. 

It will be argued, however, that the bnilding of the road was the 
consideration for the aid in question, and that it is immaterial by what 
corporation the road was in fact constructed. 

This would be true in certain cases, but is not in the present, and 
this leads to our second proposition, as follows : : 


iT. 


THE RELATIONS BETWEEN THE TOWNSHIP AND RAILROAD WERE NOT 
THOSE OF DEBTOR AND CREDITOR.—THE BONDS WERE INTENDED AS 
A LOAN, NOT A DONATION. 


The aid voted was by a loan of the bonds of the township, to be repaid 
by the corporation receiving the loan. 

A sum equal pro rata to dividends paid to stockholders was to be 
paid the township, ten per cent. of which was to be received and 
applied in payment of interest upon the loan, and any sum over that 
amount to be applied in reduction of the principal, until the principal 
should be fully paid. | 

Section one of the statute authorized aid to be pledged “by loan or 
donation with or without conditions.”’ 

It is clear that the aid here voted was a loan. 

The condition does not contemplate that the railway company shal! 
pay only in dividends; that if no dividend is declared, or less than ten 
per cent. annually, then that these bonds shall never be repaid. 

These bonds being by way of loan, the company could not sue the 
township for the amount agreed to be loaned, and this for various 
reasons. 

Where any judgment is recovered, it imports an absolute indebted- 
ness, and upon that subject is conclusive. It is utterly inconsistent 
with the idea of a loan. 

Under such a state of facts, the township is not owing the railroad 
any liquidated sum whatever. | 

Stanley vs. Nye, 51 Mich., 232. : 
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In opposition to this counsel for plantiff cites (page 16 of his brief)— 
New Baffalo vs. Iron C., 105 U.8., 73. In this case “The bonds 
were voted on the 22d day of May, 1869, as a donation in favor of the 
Chicago and Michigan Lake Shore Railroad Company.” 

The court say, “ Nor is it a material circumstance that this was a 
donation and not a subscription of stock.” 

But how is it in case of a loan? 

An individual desiring to loan money or the credit of his name has 
an undonbted right to select his debtor. 

A may agree in writing to indorse the note of B, the proceeds to 
be used for a certain specified purpose. B cannot assign this agree- 
ment to O, nor can he take C into copartnership with him to carry out 
the purpose specified, and insist the credit shall be given to both. It 
is the lender who has the right of selection; and what is true of an 
individual is equally true of municipalities. And in such a case neither 
the legislative nor judicial departments have the legal right to make 
A accept another. 

This is not a matter of form but of substance. 


A person agrees to loan another a sum of money to clear up a tract 
of land, the loan to be repaid from the proceeds of the crops. 

Or to build a hotel, payable out of the profits. 

The clearing of the land or building the hotel would not alone be 
the-consideration ; the character and reputation of the man who was to 
cultivate the soil, or of the man who was to build and operate the 
hotel, would be at least one of the controlling influences. 

So a hotel of a certain size and style might present to the lender 
reasonable prospects of being profitable and enabling the owner to 
repay the loan, while a much larger one would be known to prove 
disastrous. 

The first Michigan Air Line Railroad Company may have presented 
prospects of success, while the addition added by the second consolida- 
tion may have destroyed all such hopes. 

But this is not a question to speculate upon. It was such a change 
as released the township. 
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THE REMEDY AT LAW HAD NOT BEEN EXHAUSTED AT THE TIME THE 


PRESENT BILL WAS FILED. 


We concede the general rule to be that the return of an officer upon 
an execution is conclusive between the parties, and cannot be dis- 
puted. We concede, also, that the judgment creditor need not point 
out property to the officer. Putting the execution in the officer’s 
hands is sufficient. It is, however, equaliy clear that where the officer 
is directed not to levy on property, or where property is brought to 
his notice from which his execution may be satisfied, and he does not 
levy thereon, a creditor’s bill to reach equitable assets cannot be main- 
tained. In other words, it must appear that the creditor has in good 
faith completely exhausted his remedy at law. 

Thus in Freeman vs. The Michigan Savings Bank, Walk. Ch., 62, 
the judgment debtor had property in counties adjoining the one to 
which the execution was directed, and so informed the judgment 
creditor. This was set up by plea. It was held an alias execution 
should have been issued to such counties, and this not having been 
done, it could not be said the creditor had in good faith exhausted his 


remedy at law. 

If the bill were silent upon this matter, tle presumptions-would be 
in favor of regularity. But the present bill shows affirmatively that 
the judgment debtor possessed ample property when the execution 
was issued and returned. 

The bill alleges that the defendant debtor, on Feb. 1, 1871, had 
fully constructed and in full opefation between Jackson and Niles 
107 miles of road; that it was properly equipped and was regularly 
operating business upon it, and has continued to until the present 


+ . 


time. 
And on page 12 it is alleged that one million dollars and upwards 
were expended in constructing a part of this road. There is no pre- 


sumption ef law that this property is encumbered. There is no 
allegation or intimation that it is. The presumption is that the 
pleader has stated his case as strongly as the facts will warrant, and all 
intendments are against him. 

The bill as originally filed did not contain an allegation that the 
same was not exhibited by collusion with the defendant, ete., as 
required by Equity Rule C. C. 6. 
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This omission was afterwards permitted to be supplied. 
See stipulation, Record, p. 23. 


But the amendment thus made was not, nor was the bill as amended, 
sworn to as required by Equity Rule C. C. 7. 

Further than this, it is alleged in the bill that the railroad extended 
to Niles in the western district. | 

The marshal’s return is simply that hé found no property in his 
bailiwick. : 

His district is his bailiwick. 

But by statute he has a right to go over into the western district and 
levy execution on property there. 

U S. Rev. St., See. 985. 


There is no showing whatever, either in the bill or return, that any 
steps of this sort have been taken, though the bill alleges that property 
there existed. 

This shows plainly that the remedy at law was not exhausted. 

As the basis for a creditor’s bill, an execution on a judgment should 
have been in good faith issued, and should be returned unsatisfied by 
the officer upon a reasonable and actual but ineffectual effort to find 
property. If the return shows upon its face a failure in this respect, 
there is no foundation for equity jurisdiction. 

Bassett vs. Orr, 7 Biss. (C. C.), 296. 


In still other respects the remedy at law had not been exhausted. 

[t appears from the allegations of the bill that the railroad company, 
from time to time, as sections of its road were completed, furnished 
proof thereof to the Governor, and requested his certificate in accord 
ance with the Act, which wonld entitle the company, upon presenta- 
tion thereof to the State Treasurer, to receive some of the bonds, and 
that the last application was made to the Governor, February 1, 1871, 
under which the company would be entitled to all these bonds. 

It is also alleged that the Governor admitted that the company had 
completed its road, and was entitled to the bonds, bat refused to issue 
his certificate, giving as his reason the decision of the Supreme Court 
in the Salem case. Record, pp. 8,9. (See. 6 of the Act, Record, 
p. 12.) 

It also appears that the Salem case was decided in the Supreme Court, 
May 26, 1870, and that the company had notice thereof. Record, p. 7. 
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The effect of this decision and notice thereof:to the corporation, 
and of the refusal thereof of the Governor to issue his certificate for 
the reasons stated, was certainly a clear and emphatic notice to the 
corporation that these bonds would not be delivered to it by the State 
Treasurer, or the municipality issuing the same. 

Bonds surrendered May 28, 1872. 

The corporation should thereupon have taken prompt steps to protect 
its interests. | 


What remedy, then, did it have ? 


If the theory of the present bill be correct, that the corporation after 
its agreement with the township, and deposit of the bonds with the 
State Treasurer, by proceeding to construct its road had thereby 
acquired a vested interest in the bonds, then the law would surely 
afford a remedy. 

If such facts did not give it a vested interest in the bonds, it would 
not then or now have any remedy. 

But assuming it had acquired such vested interest, and was entitled 
to the bonds February 1, 1871, then what was its remedy ? 

I submit it had a remedy. 

First: By mandamus to the State Treasurer. 


Second: Possibly by bill to compel a delivery of the bonds, where 
the facts might be such as to call for the interference of a court of 
equity. 


The bill alleges that on May 28, 1872, the State Treasurer 
surrendered up and delivered these bonds to the township, which has 
since then retained and withheld them from the possession of the 
company. 


It is alleged this was done without the knowledge or consent of the 


corporation, and in fraud of its rights. 

It is not stated how long it remained in ignorance of such surrender. 
Ordinary diligence would have brought to it knowledge of such sur- 
render, and in a case like the present, the corporation must point out 


- 


- 
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why it could not or did not obtain the*information, where it seeks to 
excuse its delay. 

New Albany vs. Burke, 11 Waill., 96. 

Marsh vs. Whitmore, 21 Wall., 185. 

Richards vs. Mackall, 124 U.8., 183. 


I doubt whether trover would lie, even if we treat the destruction 
by the township asa conversion. If so, the measure of damages would 
be the face of the bonds, and thus the wrongful act of an officer would 
make the full amount due at once, as the judgment would be for 
$10,000 and interest. 

If not destroyed, and even if destroyed, mandamus could have been 
resorted to to compel a delivery to the corporation, or, if destroyed, a 
re-issue and delivery. 

In Smith vs. Bourbon County, 127 U. 8., 105-110, the facts in brief 
were, that bonds had been voted and the Board of Commissioners of 
Bourbon County had subscribed to the stock of the railroad company, 
and had voted upon it at meetings of the corporation. 

In the meantime Smith, the judgment debtor, had made a contract 
with the railroad company to construct a portion of its road and receive 
in part payment the bonds ($125,000) of Bourbon County. Before 
making this contract Smith had assurances from two of the commis- 
sioners that the bonds had been legally and regularly voted, and that 
they would be issued on the completion of his contract. Afterwards 
the board, on application of the railroad company, ordered the bonds 
to be prepared, signed and deposited in the Treasurer’s office to await 
further order, and the bonds were so deposited. After the road was 
completed in accordance with the terms of the subseription, the rail- 
road company demanded the bonds, which demand was refused, and the 
bonds were ordered to be and were destroyed. 

The plaintiff filed a jadgment creditor’s bill upon the above facts, 
and prayed an assignment by the railroad company to him of the bonds, 
and a decree against Bourbon County and its commissioners, ordering 
them to sign and issue the bonds in accordance with the terms of sub- 
scription. 
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The court said : 

“On the supposition that the subscription creates a legal obligation 
for its payment in bonds, the refusal of the commissioners of the 
county to issue and deliver the bonds, however wrongful, is not a 
breach of the obligation of the county which would give rise to any 
action against it for the recovery of damages. The breach of obliga- 
tion in such a case would consist simply in the refusal on the part of 
the commissioners of the county to perform a ministerial duty, the 
only remedy for which would be a proceeding at law in the name of 
the railroad company by a writ of mandamus. That writ, if granted 
in a direct proceeding therefor by a proper judgment, would be 
directed against the officers of the county, and would command the 
performance of the specific duty which they had refused to perform, 
and would give to the company the precise and specific relief to which 
it would be entitled.”’ 

We submit, therefore, that the remedies which the law afforded 
were not resorted to, and that the present plaintiff is chargeable with 


the defaults of the corporation. 


[t may be urged on the part of the plaintiff, that the railroad com- 
pany would have had to proceed in the State courts, and that in these, 
on account of the Salem decision, its rights to the bonds, whatever 
they might be, probably could not have been enforced. 

It is admitted law that for a ecreditor’s bill to be maintainable, all 


legal remedies must have been exhausted. 


Adsit vs. Butler. 87 N. Y.. 585. 


See also the case of 
Taylor vs. Bowker, 111 U. S., 110. 


in which this court lays down the rule very broadly, holding that 
legal remedies must be formally exhansted, and this, even when the 
debtor company had gone out of existence. The court says, “It is 
true that the corporate property was in the possession and charge of 
the trustees when the execution issued, and the effort to levy it became 
perhaps a form, but as was well said by the cireuit judge, it is by no 
ineans certain, in view of the strictness with which statutory provisions 
are often required to be followed, that if this form had been neglected 
the defendant might not have successfully contended that the com- 


r 


em 


THE TOWNSHIP OF CLARENDON ET AL. 13 


plainant had neglected to meet the requirements of the statute.” But 
the court goes on to say that the trustees might, for aught that the 
judgment creditors knew, have caused the judgment to be satisfied. 

Thus it is clear, the fact that a creditor may believe, even with rea- 
son, that proceedings at law would be ineffectual, does not exeuse him 
from resorting to such proceedings, and carrying them to final termina- 
tion. 

It cannot be said that where there is a strong prospect of failure, 
one is excused from pursuing his legal rights, ¢. ¢., that one has a legal 
remedy when the chances are good for the courts to decide in his 
favor, and has no legal remedy when the chances are adverse. 

If we were to admit this possible contention of complainant, no time 
would run against these bonds, since the argument that there never 
was a time when a right of action accrued would hold equally good 
at any time. 

Its effect, also, would be to permit the judgment creditor to come 
upon the townships at any time with greater rights than the railroad 
had. 

This plainly cannot be permitted, for if the railroad cannot colleet 
these bonds, a judgment creditor cannot do it. 


[V. 
LACHES. 


From the time the Governor refused to give his certificate until the 
time the present bill was filed, fourteen years had elapsed. 

From the time the bonds were surrendered up by the State Treasurer, 
thirteen years had elapsed. 

It does not appear that during this time the railroad company took 
any steps to get possession of these bonds or the proceeds thereof or 
ever made demand upon or called the attention of the township 
thereto. 

The township had offered to loan its credit, it had in a very emphatic 
manner withdrawn that offer, the railroad company knew or had the 
means of ‘knowing the facts, yet it stood by for thirteen to fourteen 
years silent. 

In tHe meantime the bonds may be said to have been maturing. 
They were payable, $1,000 each year, commencing March Ist, 1871, 
and ending March Ist, 1880. Interest at 10 per cent. was payable 


annually. 
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The bill in the present case was filed February 24, 1885. So that 
at that date all the bonds were past due. 

The, people in voting this loan agreed to pay $1,000 per year with 
interest. When this action was brought, the bonds with interest 
amounted to about twenty-six thousand dollars, and at present would 
be over thirty thousand dollars. All of which would have to be met 
at once, as the court could not apportion it. 

Under the Michigan statute, the amount of the judgment or decree 
would be certified to the supervisor of the township and the amount 
thereof levied and collected in one year. It could not be extended 
over a series of years. Yet the statute under which these bonds were 
issued provided that the amount due and collectable in any one year 
should not exceed two per cent. of the assessed valuation. 

In the meantime the people of the township for fourteen years, or 
until this bill was filed in 1885, in the utmost good faith, were of 
opinion that the railroad company had no claim against them. None 
had been made. Real estate must have changed hands, and to now 
permit such an indebtedness to be enforced would certainly be harsh 
and inequitable. 

The equitable principles applicable to such a state of affairs have 
been clearly enunciated by this court. In Richards vs. Mackall, 124 
U. S., 187, this court said: “In Badger vs Badger, 2° Wall., 87-95, it 
was said that a party who makes an appeal to the conscience of the 
chancellor should, ‘set forth in his bill specifically what were the 
impediments to an earlier prosecution of his claim; how he came to be 
so long ignorant of his rights, and the means used by the respondent 
to fraudulently keep him in ignoranee; and how and when he first 
came to a knowledge of the matters alleged in his bill; otherwise the 
chancellor may justly refuse to consider his case, on his own showing, 
without inguiring whether there is a demurrer or formal plea. of 
statute of limitation in his answer.’ So in Sullivan vs. Cortland, ete., 
Railroad Co., 94 U. S., 806, 811: ‘To let in the defense that the 
claim is stale, and that the bill cannot, therefore, be supported, it is 
not necessary that a foundation be laid by any averment in the answer 
of defendants. If the case, as it appears at the hearing, is liable to the 
objection by reason of the laches of the complainants, the court will, 
upon that ground, be passive and refuse relief.’ In the latter,case, it 
was said that equity would sometimes refuse relief where a shorter 
time than that prescribed by the statute had elapsed without suit.” 
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The present plaintiff has and can have no other or greater rights 
against the township than are vested in the railroad company. 


Smith vs. Bourben Co., 127 U. 8., 110. " 


If the railroad company by its laches equitably released the township, 
this plaintiff cannot revive the cause of action. 


This case is important in another aspect. It is made a test case. 

Other municipalities had pledged their credit to this road under like 
circumstances to an amount aggregating $332,000, which, with inter- 
est thereon to date, amounted to over one million dollare. All 
these bonds were surrendered up and destroyed, and no effort made to 
collect until the present bill was filed. 

Sixty-two municipalities in Michigan voted aid, by donation and 
loan, to twenty-seven different railroads in sums of from $4,000 to 
$300,000, and aggregating in amount $3,722,875. 

Prior to the decision in the Salem case, May 26, 1870, $361,400 of 
these bonds had been delivered, leaving in bonds undelivered and 
since surrendered and cancelled $3,361,475. Add twenty years’ interest 
at ten per cent. without compounding, and we have the modest sum of 
over ten million dollars which may be collected, if the plaintiff's 
theory can be maintained, and creditors of these railroad companies 
found to commence proceedings. 


THAT THE BONDS WERE HELD IN TRUST. 


Counsel for plaintiff further insists that the State Treasurer held 
these bonds in trust, and in violation of his duty as trustee he delivered 
the bonds to the township; that in cases where a trustee has violated 
his trust by an illegal conversion of the trust property, the cestus que 
trust may follow it into whosever hands he may find it, not being a 
bona fide holder. 

Even if we should admit this doctrine as applicable, yet it but 
furnishes another argument against this plaintiff. 
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The cestuz que trust in this case isthe railroad company, and if it 


>. 
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eC delivery of the bonds to the LOWNnSHIp, could follow them and 


pon 


] ] . . | - + : 41] » . ; , 
nad a remedy, its necvieet for thirteen vears to pul ve that remedy. or 


resort to if, would be a suificient Getense in the present case. 
ut the argument oO piatl s counsel upon this trust theory 1s 


| ss . Bes 
oasecd Upon thie princi ul the trustee has violated his trust by ar 
’ ; : 


Without attempting to pursue this question, | deem it suflicient to 
refer to the People ys. Salem, ZO Mich... $Y. and Day City MR, The 
State Treasurer, 283 Mich.. 499 

The State Treasurer declined to deliver up to Bay City railroad aid 
bonds, and application was made for a mandamus. The court said, iL 
SHO? : 

* The stat ‘Treasurer. we have no doubt. is ar ting mn good faith in 
awaiting the order of this court before delivering up the bonds as 
requested. We ASSUTHCG th il he desires the addy ice of the eourt Aas te 
his duty in the premises, and that it is not his purpose or desire tO 
cause unnecessary trouble, litigation or expense to the municipal 
authorities. Ly DAY of qui 17 RV j, advice. and My orde y to pend , 
any futur ap] lication OF this character unnece Ssary, We repeat at this 
time the main point of our previous decision.’ 

The writ Was Tt ned 

| respectfuily submit, the State lreasurer could not refuse to 
deliver up bonds for cancellation ifter the clear language above 
quot qd: and that neither he n del vering, nor the township otheers in) 
recel\ ing and cancelling, could be said to have violated their “tryet lyy 


ae } , : + +) + 9 
an iiiegal conversion ot the trust property. 


rey? leer { | nat | low di a , , #04 : . : . 
The aecree of the court veiow dismissing the vill should be affirmed. 


[ISAAC MARSTON, 
Of Counsel for Defendant Township. 
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BRIEF FOR THE TOWNSHIP DEFENDANT. 


ist. The first three paragraphs of the demurrer relate to 
the consolidations of these several corporations, viz.: The 
bill alleges the first consolidation was with an Indiana 
corporation, and it is not alleged that the Indiana corporation 


had any power or authority to consolidate. 


This is not a case where the power to contract can be 
presumed. A corporation has no such common law power. 
It must have the sanction of the Leeislature of the State in 
which it was organized. 

(;reen s Brvee on tt It Vires, 622. n. and cases cited 


; : 
see aiso page 639 


Clearwater vs. Meredith, 1 Wall. 25 
Peninsular Ry. Co. vs. Thorp, 25 Mich., 506 
Mansfield Nc. Co s. Drinker, 30 Mich.., i24 


The legislature of Michigan could give no such authority 
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to the Indiana company 


the power, then no matter v 


nossessed, tnere wou cd he lif 
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| if the latter did not also possess 

nat power the Michigan company 

» lewal consolidation. Id. : 
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lidation Coal Co.. if Mad j 
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\uditor General, 46 Mich., 234 

RR Wheeler. 1 Blk Sf 
+ 

he directors of these corporations 


t for consolidation as the statute 


stockholders were 


the 


t must.prove that all the tormalities 


omplhied with. 


d Michigat 


necessary to set forth in detail, all the 


several steps, vet as a co solidation could not take place on 


one day as one act, but its 


step should be alleged. 
denied, Iver, requireme 
with, 

Peninsular R \ Lo 


One might 


“Om pt sect of se, eral, each essential! 


be admitted, another: 


of the statute must be ce mplied 


Vs Thorp, 28 Mich... co6 


The essential steps for consolidation are: 


1. An agreement entcred into between the directors of the 
two companies, under the seal of each, which must specify 


certain things. 


we The submission of the same to the stockholders of each 
company, at meeting to be called, ind the approval thereof. 


3. Filing a copy thereof with the Secretary of State. 


Hlowell’s Statut ‘ +3. 3344 


Until these several steps are taken there is no consolidation, 
and it is only when these several things are.shown,that by 
operation of law, the new or consolidated company succeeds 
to the rights of the old companies, and becomes subject to 


their liabilities. 


And they must be averred in the declaration or hill. 


M. H. & O. R. R. vs. 1 | 32 Mich., 251 


‘he learned District Judge fell into ‘an error in fact upon 
this subject in his opinion (Record p. 25), in saying that the 
consolidation was effected August 28, 1565, while the bonds 


were voted in June 1869, and issued in January, 1870; that 


( onsolidated 


the defendan! township dealt with § the 
company, and is estopped to question the validity of its 
organization 

This is true of the first consolidation. But there was a 
second consolidation iit was alleged, formed On ()ctobe >. 
ISTO, wilt st. j;Osep! Valle y R. R. Co. (Record pp. 2 
i Vl * 

It is th ist consolidated company that the complainant 
recovered his judgment against. The defendant township 
did not vote aid to t corporation, nor recognize it in any 
SY at Ve 

Phe rghts, property nd franchises of the constitutent 
companies do not vest the consolidated company until all 
statutory formalities are complete. It is not enough that the 


new COMpany iS a Ce rporat 


dealings with it of such a characte 
Manste ween Drink jo Mi 24 
Rove “\ Mi , 

Now in the case at bar there have been no dealings 
whatever between the township and the ulroad corporation 
formed by the second consolidation. The bill does not allege 
that the requisite steps to entitle the last company to succeed 
to all the rights of the first ompany were all properly taken. 
Nor was this omission merely accidental. The question of 
the legality of this consolidation has arisen in the Michigan 
courts and been decided adversly, 

Puttle vs Michiga Air Line KR. R. Co., 36 Mi 


ion de facto, unless there have been 


as to raise an estopple. 
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So we submit with contidence that this last consolidated 
company is not in a position to enforce whatever rights 


against the township the old company might have had. 


The charge of fraudulent collusion between the township 
and the State Treasurer in the returning of the bonds to the 
township, can add nothing to complainant’s case. When the 
township had voted the loan and issued and placed its bonds 
in the hands of the State Treasurer, it had performed its 
whole statutory duty to the railroad company; the fact that 
the Treasurer afterwards, acting under a decision of the 
Supreme Court, redelivered the bonds to the township, 
whether upon his own motion or upon the demand of the 
township is no moment; such action cannot be regarded either 
as actual or constructive fraud VW hateve rights the rail 
road company had in the bonds, were in no way impaired by 
the redelivery of them to the township. There was no fraud 


lv affect the richts of the railroad company. 


VN hich could possi! 


Fraud, actual or constructive. which does not prejudice 


rights, cannot be made ground for equity interference. 


W here the act charged, as in this case, does not necessarily 


. ’ 
import fraud, it will not be presumed 


The remedy at law had not been exhausted at the time th: 
present hill was fled. 
We concede the general rule to be that the return of an offices 


upon an execution is conclusive between the parties, and can- 


f 
’ " “J , 
y ] 7 ’ ’7 
lisputed \\ | that the judgment creart 
nor disputed We ¢ 
| : ; 
' nerty | officer. Putting the cx 
ryec*ce not Doi (yi » s) 7 : 
} 
th , ufhicient It is, However, 
. %) ? j ene i 
» . 
| j a ‘ ’ cy? 
" oI ‘ . ¢ ‘ ‘ tT} g*} 7 recited nol tt?) ey \ 
reee' 4 tal i«l VV iat 
| } ? ry) 
: } " ; ; \ _ Hnroucnti Trey nk na rice fron 
property, ‘? \Y iat t \ Pi’ _ 
: ‘ i; ; " j | does 1) >] le vy 
sy ’ Bt court ig 1} ' ay TPS LIC tl. Bele it i i 
\ ( Li 
; 
puital ts cannot 
| ’ ) , ) t { iii 
it a Ti. i 


’ ;\\ 
i ‘ ; ; a or 1187 .*s ~e remeay i} i\ 
} 1 i 
‘> 4 
Ni ~~ i> a \\ an ‘ o 
’ , 
' t \ \ 
. r> i 
\ ( > |) 
\ | \ } 
| 1 i? 
\' > i ‘ ; 
, 
7 
| +t } TILL) 
lf ti ( ( ( | } ' * ‘ : sa) 
i i Lif ; , i 
, > : . 
| t ‘ } ? | ‘ ’ ' ‘ pres ry? ~ { ‘ 
eee ¢ i i) z 
' " y ‘ 
, 4 , . ‘ 
. . , , ? { | ’ - ’ 
rirmatt\ \ 
, 
’ ’ ’ ’ 
’ ‘ ‘ 
>" ry \ \\ I 27 ‘ | 
i 
1. owh 
| ; ; : 
' ; * ; 
| } ’ ’ ’ ; i 6 i | . ’ j . 
é 
’ } 
_ ' ’ 
| | | Ti] 1 rWeeotl PaCKSO 
' Tipit\ ) i ( ae 
itl Li ] 


’ ; ; | Ree . ef _+% pee 
here mm T1310) DLE 1tii} (oi) tl i\\ rout Lis property m @Cnculdi 


hered There is no allegation or intimation that it 1s. | 


: , , + - 
} " mt : ? yyveri 
Ty? “SERED RA) cy? ~ rat kk ') Cadcie] ryiis | ited iii c ist cts si?) ori 
| i 4 ' p* 
vill w nt | intendments are against him 
ee | ‘ racts . +i * al 
hill Sled did not contain an allegation that 
Di Dili i* ’ \ 4 ; Siti 14) 4 «) i tb) ati 4 = ¢« i the 


the same was not exhibited by collusion with the defendant, 


etc.. as required by Equity Kule C. C. 6, 


Chis omission was afterwards permitted to be supplied, 
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ts allieveda the bill that the railroad 
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Here the return, together with the allegations in the bill, 


show an unexplained failure to take property belonging to the 
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These facts should take this case out of the general rule. 
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The Marshal’s return, in view of the allegations in the bill, 
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and the omissions as sf ited, should not be held to show con 
clusively that my} want had exhausted his remedy at law. 
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It appears from the allegations of the bill that the ratlroad 
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company, from time to time, as sections of its road were com 
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pleted, furnished pro f thereof to the Gov Crnor, and request dl 
his certificate in accordance with the Act. which would entitle 


the company upon pres ntation thercof to the State Treasurer, 
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to receive some of the bonds, and that the last application was 


made to the Governor, February 1. i571, under which the 


company worl id be entitled to all these bonds, 
It is also al eged tnat the Governor admitted that the com 


pany had completed its road, and was entitled to the bonds, 
but refused to issue his certificate, giving as his reason the 
decision oT the Supre eet . ourt in the Saale mm casc. (Record, 


oS, 9.) (Sec. 6 of the Act, Record ry 


' [Tt also appears that the Salem case was decided in the 
Supreme Court, May 26, 1570, and that the company had 


notice thereof. (Record. 7.) 
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First: By mandamus to the State Treasure 
Ser nd Possi \ ’ | tO ompe! sl delivery ol the bondss 
I 
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where the facts mig uch as to cali for the tinteference of 


But again, the bill alleges that on May 25, 1572, the State 


ivered these bonds to the 


Treasurer surrendered up and ce 
township, which has since then retained and withheld them 


from the possession of the company. 
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[t is alleged this was done without the knowledge or con 


sent of the corporation, and in fraud of its rights. 


[t is not stated how long it remaimmed in ignorance of such 
surrender, Ordinary diligence would have brought to it 
knowledge of such surrender, and in a case like the present, 
the corporation must point out why it could not or did not 


obtain the information, where it sceks to excuse its deliv. 
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Upon such surrender being made, perhaps without, bu 
certainly after demand, made on the township, an action of 
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trover would have lain for the conversion of the bonds. 


[f not destroyed, and perhaps even if destroyed, a bill in 


equity or mandamus could have been resorted to, to compel a 
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delivery to the corporation, or if destroyed, a re-issue and 
delivery.’ 


See a case very similar in its essential facts tothe one at bar, 
and which holds mandamus to | 


be the proper remedy. 


Smith vs. Bourbon C: ;27 U. S.. 106 


Wesubmit.therefore.that the remedies which the law afforded 
were not resorted to,and that the present plaintiff is chargeable 
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with the defaults of the corporatio 
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stribution o1 application. 


In this case, the refusa t the State ‘Treasurer, or the 
theers of the township, to delive the bonds to the railroad 
ompany, were at most but breaches of ministerial duty, the 

nedy for wnich would be by mandamus, and this complain 
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The last action taken by the company was Feb. 1, 1871, 


when it demanded from the Governor his certificate, entitling 


Che Trea er surrendered the bonds May 2S 1S72, so that 
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no action whnoatevel as pneen taken Dv tne railroad COM pany 
for fourteen vears, with a view to oObptaumning the bonds OO] 
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And nearly thirteen vears have elapsed since the bonds were 
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It mat he laid down as an « ementary proposition that it 


(‘ourt will not construe ex¢ eptions into a statute of limitations. 


Absence) Sacia vs. 1) eran, I (onn.. 356 
(Infancy) Buckinghat shi . Drury. cited in Beckford 
vs. Wade, 17 \ a7 
(Absence) Edwards I< cS Ga. [47 
(Imprisonment) Bledsoe vs. Stokes, 37 Tenn., 312 


The doctrine of any inherent equity creating an exception 
is to any disalulity, where the statute of limitations creates 
none, has been long and we believe uniformly exploded. Gener- 
al words in a statute must receive a eeneral construction and 


if there he nde expr Ss excepuiol the (ourt can create none,” 


Per Chancellor Kent 


“ The Legislature having made no exception, the Courts of 


justice can make none, as this would be icyvisiating, 


Bank of Alabama vs. Dalton, g Howard, §2 


So the fact that owing to a holding by the State Courts, 
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It is worthy of notice that in this case the point was raised 
that the bonds did not mature till 1874, and that there was at 
no time interest enough due on them to pay the amount due 
on complainant’s judgment, up to or about the time the bill 


was filed. Id. p. 102, at top. 
But this argument availed nothing. 


When a complainant has been guilty of apparent laches, 
his bill should set forth the impediments to an earlier prose- 
cution of his claim, and if it appear at the hearing of the case 
that the case is liable to the objection of laches, on his part, 


relief will be refused on that ground. 
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That this question of lac hes ~ properly raisec by demurfer, 


National Bank vs. Carpent tor U.S... 567 


To permit this bill to be maintained would operate with 
extreme hardship upon the defendant township. The amount 
subscribed was C\ enly cisti ibuted Ove! aterm of years, “This 
amount, distributed as was contemplated, over a period of ten 
vears. might be easily raised by taxation, while a decree for 
the entire amount, (with a large amount of accrued interest), 
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rendered mine vears after the longest bond had matured, would 


fall with crushing weight upon the township, and upon indi- 
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TOWNSHIP AND RAILROAD 


AND CREDITOR.—THE 


LOAN, NOT A DONATION. 
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of the loan by th ulroad company may be, still it was a 
loan, and dividends were looked to for payment, at least in 
part 

he township was willing to lo the Michigan Air Line 
Company of that date As then orean ead, it may have had 
il reasonable prospect ol repayn nt 

It might, however, have been wholly unwilling to have 
made the loan to the new corporation. It might have 
doubted the ability of the new consolidated company ever to 
pay any diviclends rt has ictually happened, (See 
Record, p. C).} 

Had this heen 1 rift. matron, the cas would he Very 
different. suilas Vy the road would then be the s e consid 
eration, and it would be immaterial to the town by whom the 
road was constructed 
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And the same is equally true in case of a consolidation, 


where simply the relation of debtor and creditor exists. 


County of Scotland vs. Thomas, 94 U. S., 682 
Clearwater vs. Meredith, 1 Wall., 3S. 

County of Henry vs. Nicolay, 95 U.S., 619 
Marsh vs. Fulton Co., to Wall., 671 
Empire vs. Darlington, ror U S., 87 
Hlarshman vs. Bates Co., g2 U.S. s60 
Menecha vs. Hazard, to2 U.S., 104 


(,;reen (‘on Ss (‘onverss 1¢x) [° ~ 104 


see 


Gsreen’s Brvce, 637, and cases cited 


But such would not be the rule in a case like the present, 


and none of the cases cited cover this point. 


The township agreed to loan its credit, to a certain amount, 
to be evidenced by bonds to be issued to a_ particular 


corpot ation. 


W hile the bonds are deposite d in es row, the corporation to 
which the loan was to be made went out of existence, and a 


new corporation was formed. 


This last corporation could not compel the town to loan it 


monev bonds on credit. 


The statute gave the town authority to pledge its aid in the 


construction of the road, “dv Jean or donation.” (Sec. 1, 


Record, p. 10.) 
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OFFER WITHDRAWN 
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ship to loan its bonds to the road, when that road should have 
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been constructed through the township. 
It is an elemetary principle of iaw thata proposal may be 
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withdrawn at any time befor complete acceptance by the 


party to whom it is made 


Until the road is built through the township of Clarendon, 
the road ts bound to nothine. Phere . no mutuality. The 
company need never di nvthnineg f it does not wish to. 
Oniv when it has done certain thines, the town then acrees to 


do certamn other things, 
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damages may lie against the town because of expense entered 


upon in reliance on the offer. 


But the fact that the road has incurred this expense is not 
tantamount to its having fulfilled the terms of the town’s 
proposal, and so no contract relations ever had any existence 


hetween the town and the road. 


An unliquidated claim against the township for damages fot 
the withdrawal of the offer, even if it be said that this exists, 
is not such an indebtedness as can be reached by this bill. 

This case, reduced to its simplest form, 1s simply this: 
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A offers to loan B his note fo 
certain work for him. B buys tools and presents himself 
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constitution which forbade towns to loan their credit. his 
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new constitution could annui, o1 impair, any contract that was 
made between the town and the rai‘road company during the 
time in which the town had authority to make it. But the 
record exhibited no contract made before July 2d, 1870. The 
town voted on November 2oth, 1869, that it would make a 
donation, provided the: company would run its” railroad 


through the town. On June 20th, 1570, the company gave 


norce of i] i¢ eptiarnce of the donation, Dut the town was 
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not empowered to make aL donation until the road 
VW its lon ited mal constructed through thi town. It had 
no authority to make contract tO give, ma the 
acceptance wa 1 undertaking to do nothing which 
the company was not bound to do before the authority 
of the town to make i donation, or to engage to make a 
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donation, came into existence. W hat is called the acceptance 
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of the raiuroad company canno e construed as an engage 

ment to locate and build the railroad through the town It 
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amounted to no more (nan sayine, lf we build our road 
through your town we will receive yout iit, here Wills, 
therefore, no consideration for the town’s promise to give, 


even if the popula vote can be be considered as a promise, 


here was no contract to be mMpaired. 


It is of course proper to call attention to the fact that this 
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Isut it will be noticed that the latter case was decided as it is 
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on account of a priol holding of the State Court, which con- 
strued the provisions of the new constitution as requiring the 


completion of the subscriptions theretofore made. 
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appeiant in th ve-entitled action, and that the above specined 
2 
, 
items OL GASDUrsely Ls mive been necessa;rily made abd incurred 
+] . . } =— ; _— ‘| ] rT “at? t | ; thy, = Tr 
Litt t i} * ‘ ch pepe at Pc Pid Liat cLpepreal rere] ao phat | Li 5s 
. — F< . : & 86«©fB , 
several Sutns Were reasonable umounts to be pala for thie “CTryvices 
1} | I i ) \ ¢ =| 7) (*T}) 
ee 
Mw. ©O. LITILI 
| } ; ; i} : Cys] } 1 ) \| ‘| \ |) 
SLUSCTIDeCC at rn to betore me this th dqay ot March, . 


L. 8.| I. TOOKER, 
Notary Public. VM i 


(fe | | LD wandtax the within costs and disbts in favo1 
OL app al t at 877.50 this 13th day of M’ch, 1856 

\ttest SAM. IL. NICHOLS, Cl 

Sir: Take notice that I shall apply to the clerk of said cou 

Isth day of March, A. D. 1886, at ten o'clock in the forenoon, to 
Lax Al ya l« nent then nad there to be ente 
favor of tl d against the respondent the fores 
tet Ot ¢ brit bursen 


M. O. Little, being duly sworn, says he is the attorney for apy 
lat t | vithin-entitled action: that he served the wit! ! 
nd ‘ nd Bramhall, attorneys fot Pespot 7 
\\ thai mamed., QT) thie Ot} d iV oO] March. ISS. by at pOsILING a rue 
copy thereof in the post office of’ Minneapolis, dulv folded and 
rected to said attorneys at St. Paul, Minnesota, where they resid 
that afllant resides at Minneapolis aforesaid & that ther Isa regu! 
loaly “MIPIM Te atipn | ’ marl | mathe aw } vs ¢ «thy \7 ry) rs 
adaiy com lication DY Mall vbetweell Salad places ; Lab ATIANE | 


J 
gatsi?vt> . sy a P 1 " 
Pala Lhe TeQulred postage on Salad notes 


M. O. LITTLE “ 
Subseribed and sworn to before me this 12 day of Mareh, 1856 


A. H. MUNA, 
Nota a, Public, llen lepin ' ® Mi 


79 endorsed: 4264. State of Minnesota supreme court HI. 
& 1D t in Co. agcalnst Julia Whitney et al. Notice of taxa- 
| ISS6. Sam. H. Nichols, clerk. 
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STATE OF MINNESOTA, | 


County oft Ramsey, : 

Georg le Skinnel and I] \WV eddy, to me known LO by thie per- 
sons who signed and executed the foregoing bond, being duly sworn, 
depose and say, and ¢ ich for himself saith, that he is worth double 


’ 
| | : | 
ified in this bond. to wit. the amount of one 


, = 


id dollars above his just debts and labiliti 
| GEO. W. SKINNER 
ll. W. EDDY 


1d sworn to before me this 16th day of March, A. D 


7 7~ 


[SEAL.] OWEN MORRIS, 
Votary Publie. Mi 


(On this L6Oth day oO] March. LSS. personally came bef re ne 
George I. Skinner and Il. W. kddy, the persons who executed thi 
foregoing bond, and acknowledged that they did so as their free act 


and deed 
[SEA] | OWEN MORRIS, 
Notary Publ 


emcee ett 
* 


| approve the above bond and the sufficiency of the sur 
thereto. 
Dated St. Paul, Mareh 16, 1SS6 
JAMES GILIFILLAN, 


men s , 2 
f Jie di ali fii Sup / Th f j | ; ; j at 
+t 


‘ ? 7 } . } } ’ 
Kndorsed: Bond in writ of erro) Reed and. fi \Ia PO 
. ’ } ‘ ° ‘ : ~ 
A. D. 1886. Sam. H. Niehols. clerk. Gordon E. Cole. pl'ff’s att 
‘ ’ | > on 
St. Paul. Minn 
Q) UNITED STATES OF AMERICA 
j : - 
The President of the United States to the honorable t dees 
rhe supreme court ol the Stat oft \linne sota. Gareetnn 
‘. 
’ , } Soe , } 
Because In the record aha proceealhys l 1 LisO It (] li 
- 1 . 2 4 : , . | : 
of judgment of a plea which Is in the said the supreme « of Min 
} , 
nesota. before you or some of vou. being the hiehest court : law oO} 


equity of said Statein which a decision — in the said suit bet, 
Hastings and Dakota Railroad Company, plaintiff, 
Whitney and John Whitnev, her husband, defendants, wher 

, ’ .] 


y . - . . 
drawn in question the construction of a statute of the United States, 


claimed under st ) 
great damage of the said The Hastings and Dakota Refilroa 
its complaint appears, we, being willing that the 


" : ; , } 

and the decision was against the title, right, and privilege set up and 
? TY i n 4 ] I i] 

uch statute, a manifest error hath happened, tu the 


1 (‘om- 


pany, as by 
error, 1f any hath been, should be duly corrected and full and 


9] 
the parties aforesaid in this by half. do 


| 
Spe edy justice done to 


7 
IULIA D. WHITNEY ET A! Ow 
’ ’ , 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
iforesaid, with all things ning the same. to the Supreme Court 
of the United States, together with the writ. so that vou mav hav: 
the same at Washington ot e second Monday of October next. in 
Lie su d supreme Court t then and there le d that. thr re rd 
f proceedings aforesaid g inspected, the said Supreme Court 
an cause Iurther tf be «d Lnereln to correct that erro what oO] 
rictit al if ae raing to \e rnd CUSLOTINS OT thy 1) i “tutes 
’ ’ , 
should be done 
Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreine ¢ irt, the SIX ni lav ol Mareh In the ve ir of OUl Lord 
thousand eight hundred and eighty-six 


OSCAR 
(‘lork at the ¢ / ( nur 


Bb. HILLIS, 


; a j ij at Nios s 


‘ 


for the DD, of ict ot Minne LO 


States fhe Hastings and Dakota Railroad Com) 


' 


cLti 


a , 
you ire rid repy ‘ iz i ? j ict T) { 1} shed its bys i] | appeal 7 ) 'Il]- 
f ‘ | ‘ ’ | | ] ‘ | ‘ 
preme Court of the nite States to be holden at Washington on 
’ y 
he second Monday in © ber next, pursuant to a writ of error nled 
’ oe . ’ 
Lia Cit ra J i} | _' Oy { ' > i} if Tri eourt 7) Lie Ne) | ite | \| nesoLa 
: , , ’ ’ 1 
’ ’ ' " . 
V1) Ciqi iti Ilas a a | ‘ |) KOLa Ra iroad °¢ Pil ‘ e | | rtiti 
’ , : ' ¢ . — 
aktiai= \ i il Geicinaal o show Cullis bi alti there be. wh 
‘| ; 4] ’ ' ryt} ’ | | ’ ; 
at hrimne! I ei ” i vy OO: CPrOr Thnentiognhed Siouls lie UC COT- 
' ; ' ; ’ ql ’ } ’ lev T i} , ' . ‘ 
A ' Ctl ahbits SPP ~ ‘ 5 1 I re (A011 tat peal cc i Libalt 
. 
[ Lil 
' | Morrison R. Wait f Ju | 
" hy I ~ a i 4s ' ‘ bit | lust ft {)j t| ‘ 
, : , ‘ 
{ ar : ; . 
— ry} re ‘ rt ; tiie | i.) | rae ae < —I KN Les th) ciAy >] Narre! 
\ |) st 
; i / 
JAMES GILFILLAN, 
f J , j ’ 
f ol f HY TF j Supyre bi? ( nurt ‘ati Vin i¢ fa 
; \ , 
we Lal sha) hnesova SU preimie Lourt 


Jetta D. Wauetwey and Jou~x Wurirey. Her Husband 


Due personal service on me of a citation in a writ of error to Su- 


Oo HASTINGS & DAKOTA R. R. CO. VS. JULIA D. WHITNEY ET AL. 
prem: (ourt of thy I nited states in) above cause admitted this S]X- 


M. O. LITTLE, 


Di) ty ndants Alt y. 


endorsed I nal Supreme Court of the United States. The 
Hastings and Dakota Railroad Company rs. Julia D. Whitney et al 


Citation in writ of error. &c. Ree’d and filed M’ch 22, ISS6.) Sam 
li. Nichols. clerk (;ordon £ Cole, pl'tl's att'y, St Paul, Minn 
x STATE ¢ \IDINNESOTA i 

~ , sé ; 


¥ Soin i] Nichols, clerk | said court, do hereby eertify that [ 
have carefully compared the within and foregoing copy with the 
original papers, record, and judgment-roll in the within-entitled 
action remaining on file and of record in my office, and that the 


} 


san isa true and authentic transcript thereot and ot the whole 
In testimony whereof have he reunto set my hand and aflixed 
the seal of our said supreme court, at the —" in the eitv of St 
Paul, this Zilst dav of Julv. A. D. 1SS6 
t. Stat f Minnesota. ] 


SAM. H. NICHOLS. 
(Very] or this Supre side (ou t. Minne 


Endorsed on cover: Minnesota supreme court. No. 310. The 
Hastings & Dakota Railroad Company, plaintiff in error, vs. Julia 
D>. Whitney and Jolin Whitney, iled August 6, LSS6 


oe 
TED STATES. SUPREME COURT 


OCTOBER TERM, 1888. 


' 
| No. 310. 
. HASTINGS & DAKOTA R. R. CO., 
Plaintiff in Error, 
JULIA D. WHITNEY est AL.. 
Defendants in Error. 
. 
é 


BRIEF FOR PLAINTIFF IN ERROR. 


GORDON E. COLE. 


Attorney for Plaintiff in Error. 


4. @. Sev TH PROS TING COMPANY sy Pav 


neat ide 


UNITED STATES SUPREME COURT. 


OCTOBER TERM, 1888. 


HASTINGS & DAKOTA RAILROAD CO., 


JULIA D. WHIINEY AND JOHN WHITNEY. 


Defendants wn error. 


BRIEF FOR PLAINTIFF IN ERROR 


STATEMENT OF THE CASI 


The plaintiff in error br sucht this action tn the dis- 
trict court of Ramsey county, in the state of Minne- 
sota, to assert its right as against the detendant to the 
lands in controversy, ciaiming the same because such 


lands lie within the place or ten-mile limits of a grant 


of lands to the state of \linnesota for thi benefit | 


plaintiff’s railroad, made by the congress of the United 


> ; 
states bv an ict entitiead \n act makin if) addi- 
tional grant of lands to th tate of Minnesota in alter 
ctions, to ald in mstruction i ral " in 
Raps \pprove | 1) i } (iady\ qT arly rSoo 


lt was granted and transferred by tl 
the state of Minnesota,to the plaintiff, in and by an act 


Of the tevisiature of the state ol Minnesota, entitled 


Ln act 1 ) tt the grant, and in execution of the 
tru ae | i cl ited in and bvan act of con ress ene 
) ne an additional grant of lands to 
‘ it) ilternate sect! ms To ndinthe 
ds in said state, approved [uly 
4.142 0 rcn 7th, 1d07 
rs a FOMOWS 
( 

JE that ti rights, power ind pris 
rred upon t tate of 
neress ¢ 1 a in 
t lands to th tate of 
} rnat to aid in the construc 
in 1a tate, approved July 4, 
' 7 \ iccepted ipon the 
f t ns therein presented, so 
pI , to aid in the construc- 

tion of a l from -Elastings, etc.” 
Sec. 2. All thfe lands, interests, rights, powers and 
privileges granted and conferred upon the ‘state of 
Minnesota tor the purpose of aiding, etc., are hereby 


cranted to and vested in the, etc., giving the then 
name of plaintiff, which name has been duly changed 
to its present name as admitted by pleadings. Ch. 9, 
Special Laws Ol Minnesota, 1507. 

Plaintiff, in conformity to all the provisions of each 
act of concress, and of the state of Minnesota, and 


within the time therein limited, prior to the com- 


mencement of this 
said railroad, and in all thin: ny | t 
and with the terms of t 
every act of the congress f th ( 
the state of Minnesota relating t 
railroad within and through the counties | uid 
acts and upon the line th in signated, t ve defi 
itely located and staked out ul ‘a l. 
maps thereof to be filed as required by | its 
whole route and opposite th lan 
rr about the 7th day ef March, 1867 

All thes 1! i 
lhe record as print ' 
first thirte I 
mitted by the answ 
as drawn and fol l at 1 \] 
last line of the next t 
the record as print 
which 1s the ru 
vides. “the term {f ' ron ) 
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Page 71, Gen. Sla , 

For the admission, s folio 16 of the record: and 

for the allegations referred to, folios t to 9 of the 


record, 

The location of the lands within th place limits is 
shown by the testimony of the land commissioner of 
the plaintiff in error. (Folio 27 of the record.) 

Folio 16 of the complaint commences with the word 


“part” in the tenth line of page 4 of the record. 
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appear that the right i pre-emptio: ir homestead 
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karst . The court bel rw. to-wit. the suprem °€ lit 
of the state of Minnesot 1 erred in d hdin ivainst 
the title and right to the land in contro rsv specially 
set up and claimed bv the r) | mntiat in error in its com. 
plaint under the statute of the United State ‘ 
the act entitled “an act makin rF an additional gran i 
lands to the state of Minnesota, in alternat sections, 
to aid itl the construction 0) reatil ids in said 
State, approved on the 4th day of July, 18 

Sccond It cer time ‘ bingy that Live ih tl 
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detendant Wilo hel tne anpnarent ecwa ab ry\ virtue 
of a patent from th United Stat the alleged 
homestead entry of lurner if not void upon it Pia 


but void It) fact, D CAatistc 1} { ALI] ris ry\ iaAW, and ‘ 


for want of any jurisdiction tin th , rs to 
allow i. could not ) } i | ynst the 
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plaintifll 
fourth: [t erred in hold no that i lor yan l almost 
unbroken series of rulings and hold 7s by the land 


department of the United States had held to the effect 
that a homestead entry | record. Va upon its face, 
pe yr se constitutes the land thus purporting to be entered 
land, to which if appears that the right of homestead 


settlement has attached within the meaning of the 
"1 aay | - io : } f 
Various ial UTANts which have been made in aid Oo 
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| do not suppose that any question of jurisdiction 
will be made by counsel or occur to the court upon this 
record: bu is a matter of precaution, as the court 
may not be familiar with the effect of a reversal in the 
state of Minnesota, | have printed -the statute he 
supreme court of the state had the power to abso- 
utely reverse without more or to grant a new trial; 
no property had been lost by the judgment of the 
court below, and no restitution was necessary; un- 
qualifiéd reversal of the judgment against the defend- 
ant left her in the same attitude as she was before suit 


was commenced. Hadthe supreme court not intended 


that their judgment sh 1] ad Py an ah« , xy finality and 


terminate the proceedings, it would have ordered a 
new trial. 

Lhe following cases may be cited it ipport of th 
jurisdiction, although I b: ve none of them are so 
tree trom doubt as the case at bar 

Thus, in O'Dowd vs. Russell, rg Wal. go2. in a suit 
against principal and it tie S on a bot the ldg- 
ment below was in tay t Walker be 
that he had been dis rv th . i 
i’ alti { thie Surect  ¢ ¢ ’ 7 
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In bheston vs. Cit i of ¢ 17 iran. a 
the trial court granted a pt ibition toy rain the city 
council of Charleston trom | ixing stock Lh ipp 
late court simply reversed th rder fora pronibition, 
and thereupon the writ [ rror Was brought Lhe 
court said “the question vhich was decided Dy the 
appellate court is the very question on wi hn the re- 
vising power of this tripuna is to be CAXCTC! ed, ind 


the court sustained the wr 


In Atherton vs. Fowler, 1 Otto, 143, the appellate 
court reversed and modified the judgment below, but 
did not permit furthe preceedings in the inferior 
court, if the defendants consented to the modification, 
The record showed that the consent had been given. 


The litigation was en led by the decision of the su- 
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the proceedings niust show their jurisdiction. The true 
line of distinction between courts whose decisions are 
conclusive, if not removed to an appellate court, and 
those whose proceedings are nullities if their jurisdic- 
tion does not ippear on thet sace. if this: A court 
vhich is competent by its constitution to decide on its 


ww jurisdiction, and to exercise it to a final judgment 


a 


without setting forth in their proceedings the facts and 
evidence on which it is rendered, whose record is abso- 
y, not to be impugned by averment Or prool 


contrary. is of the first description; there can be 


cial inspection behind the judgment save by ap- 


ite power A court which 1s so constituted that its 
ment can bi looked through for the facts and 


ence which are necessary to sustain it. whose de 


n is not evidence of itself to show jurisdiction and 
lawful exercise is of the latter description; every 
‘sile for either must appear on the face of thet 
yocecdings or they are nulitttes.” 
ww. PP. Z4Fl 

Judgments of courts of record and of general juris- 
diction are supported by the strongest pre sumptions in 
their favor, but it will not be claimed that the register 
and receiver is such a tribunal; they act in the exercise 
of a special, limited and statutory jurisdiction. 

Lying at the threshold of that jurisdiction, and a 
CONCIIION precedent to its exercise, were the facts 
that Turner had a family, or some member thereof, re- 

ling on the land which he desired to enter, and that 
a bona fide settlement and improvement had been 
made on such land, and, implied in these, the further 
fact that he had selected certain land upon which he 
desired to make a homestead entry and was able to 
describe it. 

The supreme court of the state adheres altogether 
too literally to the letter of the statute in prescribing 
the form of the affidavit, and, in doing so, disregards 


its entire spirit, which certainly never contemplated 
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that a party who had | rd led upon any 


particular tract of go. + : ary hon 


stead, and no member LO PATNA had nm oOo} 
decided upon or rest 

ment on any portion , pu 

have th power to send tL roving nn sion ft 
locate such lands as his a it might deem | ! it 
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ict of pubis land, did not exist, 

ter of fact, there was neither settlement 


nent upon the land, nor indeed any land 
, ten nown and designated as the 
1) ' ntry of cLurner, upon’ which 

1 been improvement or settlement 


rat h igned his affidavit and 


applica- 


supreme court OT the state is oft the 
ipon those facts found and admitted, 
il proposition, Turner's entry was invalid 
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ind that his homestead entrv had not 

eta ee : a 2 lean id it be 
i ttmidi. } \ scat Ci ()1 excepter 1k irom 
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ran mae Vnich the plaintiff 
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Ss upo he ground that under the act 
section 22923 U.S. revised statutes. the 
nent and s ttlement, and the resi- 
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eer 


R. Co. vs. Watts, 2 Dillon, 310, (page 28, printed re- 
cord,) but still they deny us relief. The same court 
has once before fallen into the same error upon pre- 
cisel y the same que stion but upon different erou nds, 

See State of Minnesota vs. Batchelder, 1 Wallace 


L109. 


On the 3rd of March, 1857, congress passed a joint 


resolution which provided that where any settlement, 


by the erection ofa dwel inJ h muse oT the cultivation 
of any portion of the land, shall have been or shall be 


made upon the 16th or 36th sections, (which had been 


‘ ’ 


granted to the state of Minnesota for school purposes), 
before the said sections shall have been or shall be 
surveyed, and if such settlers can bring themselves 
within the preemption act, then the right of preterence 
to such sections OT portions of them so settled and 
occupied shall be in them the same as if such sections 
had not been previously reserved. 

An action of ejectment was brought by the state of 
Minnesota against parties who claimed under the 
rights given by such resolution Che plaintiff reolied 
that the preemptor did not settle on the premises, did 
not build a house there nor make any improvements 
prior to the government survey of the sections. (It 
is found and admitted as a fact in this case that there 
was no settlement and no improvements upon the 
land in controversy. ) 

The Supreme Court of the State of Minnesota held, 
as it now holds, that the patent was conclusive; that 
the decision of the register and receiver in allowing 
the pre-emption could not be examined by the court; 
but this court said: 

“These questions have been so often before this 
court, and were so fully considered in the last case, 
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obtained by fraud, and the imposition of false testi- 


_— 


mony on those officers, as to settlement and cultivation. 
If settlement and cultivation is a condition precedent 
to the jurisdiction of the officers, there would seem 
to be a stronger reason why the court should revise 
the acts of those oft Crs, Upon prool that there had 
been no settlement and cultivation, in a case where 
the affidavits were silent, than in a case where they 


expressly declared such settlement and cultivation. 


[n Lindsi Y Vs llawe Pe * ited rule, the court, in ¢ iting 
these cases, said: 

“We are not now disposed to question the sound- 
ness of these ret CISIONS, and thev ( learly dispose oO! the 
objection raised by the defendants on this branch of 


the case. 

[It seems too plain for comment that the jurisdiction 
of the register and receiver to permit this homestead 
entry, and thus dispose of a portion of the public 
domain, depended and was limited, as it has always 
been held to be in pre-emption cases, upon settlement 
and improvement. These acts lie zz /zmine, and I am 
unable to see why the case of FA/lliot vs. Peirsol, 1 
Peters, 328, 340, 1S not a conclusive authority here; 
where the court sard: 

“Where a court has jurisdiction it has a right to de- 
cide every question which occurs in a cause, and 
whether its decision be correct or otherwise, its judg- 
ment until reversed, is regarded as binding in every 
other court; but if it act without authority, its judg- 
ments and orders are regarded as nullities; they are 
not voidable, but simply void, and form no bar to a 
recovery sought even prior to a reversal in opposition 
to them. They constitute no justification. This dis- 
tinction runs through all the cases on the subject, and 
it proves that the jurisdiction of any court exercising 
authority over the subject may be inquired into in 


20 °° ee 


every court when the proceedings of the former are 
relied on, and brought before the latter by the party 
claiming the benefit of such proceedings. — 


’ 


[here seems to be a still st ronger reason for applving 
this principle to officers of the executive department 
of the government, who are exercising only limited 


and filias r-1UdICI 7 powers 


the commissioner of the land office on the eround that 


Thomas was not the h fa tamily ()n appeal to 

the secretary of the intertor the act of th commis- 
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had be n set a side Lil irt said 


a for anv Of the Trea Tis ihbove stated. the action 


of the commiussione! in be sustained, then the tude 
ment of the supreme court of Oregon must be affirmed: 


if it cannot, then the patents issu ‘dto the defendants 
after the certificate f Lhomas was wt notully set 


aside, must inure to the benefit of the plaintiff repre- 
senting her equitable title; just as the patent issued 
to the defendant in error in this case, must inure to 
the benefit of the plaintiff in error if the register and 
receiver erred in permitting the Turner entry; or if 
there ‘vas no valid homestead entry existing on this 
) > time of » locat o otis “1 ) of the 
land at the time of the location of the railroad of the 


plaintiff in error, then it p issed tothe plaintiff in error 
under its grant. 
The register and receiver in permitting the entry 


of the defendant in error, misconstrued the law in 
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the settler from the requirement of residence and im- 
provement by some member f his family at the tim 
of the entry, it could tatiect the veste riohts of the 
plaintiff. The United States, in 1872, might have, as 
against itself, waived any | quirements or conditions 
precedent to an alienation of the public domain which 
it saw fit; but it could not by such waiver affect the 
rights of the plaintiff which had become fixed and 
vested five years before the passage of the law of 1872 


GORDON E COLE, 


Attorney for Plaintiff in Error. 


Supreme Court of the United States. 
No. 49. OCTOBER TERM, 1889 


HASTINGS & DAKOTA R. R. Co 


Plaintiff in kK ror, 


JULIA D. WHITNEY & JOHN WHITNEY, 


Defendants in Error 


ind agreed that the record 
in the above entitled cause in the Supreme Court of 
the United States may be and hereby is amended by 
inserting therein after the word “family” in the 1oth 
line from the bottom on page four (4) of said record 
the words following, to-Wit: “was then residing on or 
ever did reside on said land and no improvement had 
ever been made on said land by the afhant or any 
member of his family 
Dated Oct. 23, 1889 


GORDON E. COLE 


Attorney for Plaintiff in Error 


M. O. LITTLE, 


Attorney for Defendants in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 188 


No. 1061 “HS ath Vf eg bs 


SAM. KLEIN AND JOSEPH SEINSHEIMER, COMPOSING 
THE FIRM OF FRIEBERG, KLEIN AND COMPANY, 
PLAINTIFFS IN ERROR, 


VS. 


SOLOMON HOFFHEIMER, MAX HOFFHEIMER AND ABRA- 
HAM HOFFHEIMER, COMPRISING THE FIRM OF 
HOFFHEIMER BROTHERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEXAS 


FILED OCTOBER 2, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 186. 


No. 1061. 
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SOLOMON HOFFHEIMER, MAX HOFFHEIMER AND ABRA- 
HAM HOFFHEIMER, COMPRISING THE FIRM OF 
HOFFHEIMER BROTHERS 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF TEXAS 
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SAM. KLEIN ET AL., &C., VS. SOLOMON HOFFHEIMER ET AL., &c. 1 


a In the United States Circuit Court for Fifth Judicial Circuit 
and Northern District of Texas, Holding Sessions at Dallas 


Be it remembered that at a regular term of the United States 
circuit court for fifth judicial circuit of northern district of Texas, 
begun and held at Dallas, for the May term, A. D. 1886, to wit, on 
the third Monday, it being the 17th day, of May, A. D. 1886, when 
and where, among others, the following proceedings were had, to wit. 


l Application for Garnishment. Filed Aug. 14, 1585. 


THe State OF Texas, Dallas County: 

Whereas in a certain cause this day filed in the district court of 
Dallas county, wherein Solomon Hotfheimer, Max Holfheimer, and 
Abraham Hoffheimer, composing the firm of Hoffheimer Brothers, 
are plaintiffs, and Albert Strauss and J. J. Levy, composing the firm 
of Strauss & Levy, are the defendants, and wherein the plaintiffs 
sue to recover the sum of eleven thousand three hundred and twenty- 
nine & 77% dollars, and [in] which said suit thesaid plaintiffs have this 
day applied for and procured the issuance of an original attachment 
against the property of said defendants, Strauss & Levy; and Abra- 
ham Hoffheimer, being by me duly sworn, says on oath that he is a 
member of the firm of Hoffheimer Brothers, plaintiffs in the above- 
described suit, and that said sum of eleven thousand three hundred 
and twenty-nine & 9, dollars, sued for in the above-described suit, 
is a just debt against said Strauss & Levy, and that said defendants 
have no property within the knowledge of the affiant in their posses- 
sion of which the debt can be made, and that affiant has reason to 
believe and does believe that Sam Klein, who resides in Dallas 
county, Texas, and Joseph Sinsheimer, who is a resident citizen of 
Galveston county, Texas, composing the firm of Freiburg, Klein & 
Co., are indebted to said defendants, Strauss & Levy, or hath effects 
of said defendants in their hands. 


Sworn to and subscribed before me this 14th day of August, 1885. 
H. W. JONES, 
(Uk Dist. Court, Dallas Co., 
(Signed) By J. H. STEWART, Dep't. 


Filed August 14, 1885. 
H. W. JONES, 
Clerk Dist. Court, Dallas Co., 
(Signed) By J. H. STEWART, Dep't. 


2 Writ of Garnishment. Issued Aug. | t, ISS85. 


The State of Texas to the sheriff or any constable of Dallas county, 

Greeting : 

Whereas, in the district court of Dallas county, in a certain cause 
wherein Solomon Hoffheimer, Max Hoff heimer,{and] Abraham Hoff- 
heimer, composing the firm of Hoffheimer Brothers, are plaintiffs 

1—1061 


2 SAM. KLEIN ET AL., &¢., VS. 


and Albert Strauss and J. J. Levy, composing the firm of Strauss & 
Levy, are defendants, the pi: aintiffs c laiming an indebtedness against 


the said Albert Strauss and J. J. Levy, composing the firm of Strauss 


& Levy, of eleven thousand three hundred and twenty-nine 


ro0 


dollars, beside interests and costs of suit, have applied for a writ of 
garnishment against Sam. Klein and Joseph Seinsheimer, com pos- 
ing the firm of Freiberg, Klein & Co., and said Klein is alleged to 


be a resident of your county, therefore you are hereby commanded 
forthwith to summon the said Sam. Klein, if to be found within your 
county, to be and appear before the said court at the next term 
thereof, to be held in the city of Dallas, in said county, on the 12th 


day of October, 1585, then and there to answer upon oath what, if 


anything, he is indebted to the said Albert Strauss and J. J. Levy, 
composing the firm of Strauss and Levy, and was when this writ was 
served upon him, and what effects, if any, of the said Albert Strauss 
and J.J. Levy he has in his possession, and had when this writ 
was served ; and what other persons, if any, within his knowledge, 
are indebted to the said Albert Strauss and J. J. Levy or have effects 
belonging to them in their possession. Herein fail not, but of this 
writ make due return as the law directs. 


3 Witness my official seal and signature, at my office inthe 
city of Dallas, Texas, on this 14th day of August, 1885. 
[ SEAL. | H. W. JONES 
CVk Dist. Court, Dallas Co., 
(Signed) By J. H. STEWART, Dep't. 


She riff's Re lurn. 


Came to hand Aug. 14, 1885; executed same day re ceived by de- 
livering to Sam. Klein in person a true copy of this. 
W. H. W. SMITH, Sheriff, 
(Signed) By C. A. HASK ELL, Dep't. 


-~ 


Writ of Garnishment. Issued Aug. l L 1SS5. 


The State of Texas to the sheriff or any constable of Galveston 
county, Greeting : 

Whereas, in the district court of Dallas county, in a certain cause 
wherein Hoffheimer Bros., a firm composed of Solomon Hoffheimer, 
Max Hoffheimer, & Abraham Hoffheimer, are plaintiffs and 
Strauss & Levy, a firm composed of A. Strauss and J. J. Levy, are 
defendants, the plaintiffs claiming an indebtedness against the said 
Strauss and Levy of eleven thousand three hundred and twe nty- 
nine & ,'j'5 dollars, besides interest and costs of suit, has apylied for 
a writ of garnishment against Frieberg, Klien & Co., a firm com- 
posed of ae Klein & Joseph Seinsheimer, who is alleged to be a 
resident of yourcounty, therefore you are hereby commanded forthwith 
tosummon the said Joseph Seinsheimer, of the firm of Freiberg, Klein 
& Co., if to be found within your county, to be and appear before the 
said court at the next term thereof, to ‘be held in the city of Dallas, 
in said county, on the 12th day of Oct., 1885, then and there 


SOLOMON HOFFHEIMER ET AL., &¢. 8 


4 to answer upon oath what, if anything, they are indebted to 
the said Strauss and Levy, and was when this writ was 

served upon him, and what effects, if any, of the said Strauss & Levy 
they have [in] their possession, and had when this writ was served, 
and what other persons, if any, within his knowledge, are indebted 
to the said Strauss & Levy or have effects belonging to him in their 
possession. 

Herein fail not, but of this writ make due return as the law di- 
rects. 

Witness my official seal and signature, at my office in the city of 
Dallas, Texas, on this 14th day of Aug., 1885. 


[ SEAL. | H. W. JONES, 
CVk Dist. Court, Dallas Co.., 
(Signed) By J. H. STEWART, Dep't. 


Sheriff's Return. 


Received this writ on the 15th day of August, A. D. 1885, at 11.45 
a.m., and I executed the same on the same day, at 11.55 a. m., by 
delivering to the within-named Frieburg, Klein & Co., garnishees, 
through Joseph Seinsheimer, a member of said firm, in person, in 
the county of Galveston, a true copy of this writ of garnishment. 

(Signed) WM. P. OWENS, 
Sheriff Galveston Co. 


Answer of Garnishee, Sam. Klein. Filed Oct. 14th, 1885. 
Suit Pending in the Dist. Court of Dallas County. Oct. —, 1885. 


HorrHEIMER Bros. 
vs. » 5551. 
Frreserc, Kier & Co. } 


Now comes Freiberg, Klein & Co., garnishees herein, and, 
5S answering the writ of garnishment heretofore served upon 
them, say that they are not now indebted to Strauss & Levy 
or either of them, and were not indebted to Strauss & Levy or 
either of them when this writ was served; that they have no effects 
of Strauss & Levy or either of them in their possession, and had 
none, when this writ was served; that they know of no person in- 
debted to Strauss & Levy or either of them or who have in their 
possession effects belonging to Strauss & Levy or either of them. 
FRIEBERG, KLEIN & CO. 
(Signed) CRAWFORD & CRAWFORD, Att’ys. 


Sam. Klein, being duly sworn, says that the matters stated in the 
foregoing answer are true. 


(Signed) SAM. KLEIN. 


Sworn to and subscribed to before me this Oct. 14th, 1885. 
(Signed) H. W. JONES, 
CUk Dist. Court, Dallas Co. 


4 SAM. KLEIN ET AL., &C., VS. 


Filed Oct. 14, 1885. 
H. W. JONES, | 
Vk Dist. Court, Dallas Co. 


Answer of Garnishee, Sam. Klein. Filed Oct. 14th, 1885. 
Suit Pending in the Dist. Court, Dallas Co. Oct. Term, 1885. 
HoFFHEIMER Bros. } 

v8. >» 5051. | . 


FRIEBERG, KLEIN & Co. j 


Now comes Sam. Klein and, answering the writ of garnishment 
served upon him, says that he 1s not inde bted to Strauss & Levy, or 
either of them, and was not when this writ was served; that he has 

no effects of said Strauss & Levy, or either of them, in his 
6 possession, and had not when this writ was served; that he 

knows of no person who is indebted to Strauss & Levy, or 
either of them, or who has in their possession effects belonging to 
Strauss and Levy, or either of them. And now, having fully an- 
swered, § garnis shee prays to be discharged with his costs and att ys’ 
fees. 

(Signed) CRAWFORD & CRAWFORD, 

Att’ys for Garnishee. 


Sam. Klein, being duly sworn, says that the matters stated in the 
foregoing answer are true. 


(Signed) SAM. KLEIN 


Sworn to and subscribed to before me this Oct. 14, 1885. 
(Signed) | H. W. JONES, 
Cl’k Dist. Court, Dallas Co. 


Filed Oct. 14, 1885. 
H. W. JONES, 
Cl’k Dist. Court, Dallas ( Co. 


Reply to Answer of Garnishees Controve rting the Same. Filed Nov. 27 
LSS5. 


In the District Court, Dallas County, Texas. 


HorruEIMER BROTHERS ) 
vs. > No. 5551. 
FRIEBERG, KLEIN & Co., Garnishees. 


Now comes the plaintiffs, Hoffheimer Brothers, to wit, Solomon 
Hoffheimer, Max Hoffheimer, and Abraham Hoffheimer, and now 
here controvert the answer of the garnishees, Frieberg, Klein & Co., 
herein filed October 14, 1885; and also the separate answer of 
the garnishee, Sam. Klein, filed herein October 14, 1885, and here 
state that they, the plaintiffs herein, have good reason to believe 
and do believe that the said answers of the said garnishees are incor- 
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rect, for that in and by said answers said garnishees state 
that they were not indebted to said Strauss & Levy, or either 
of them, at the time said writs of garnishment were served 
upon them, and were not so indebted at the time said answers were 
herein filed by them, and that they had no effects of said Strauss & 
Levy, or either of them, in their possession at the time said writs 
of garnishment were served upon them, and had no such effects in 
their possession at the time they filed their answers herein. Now 
these plaintiffs are informed and believe that, to wit, August 10, 
1885, prior to the issuance and service of said writs of garnishment, 
that said garnishees combined, colluded, and confederated together 
with said Strauss & Levy for the purpose and with the intent to 
hinder, delay, and defeat the creditors of said Strauss & Levy in the 
collection of their debts, and that in furtherance of said combina- 
tion, at said time and with the intent aforesaid, said garnishees 
secretly and covinously procured and received from said Strauss & 
Levy all the books, accounts, notes, choses in action, and other evi- 
dences of indebtedness then owing to said Strauss & Levy by divers 
and sundry persons to these plaintiffs unknown, but amounting in the 
aggregate to about the sum of thirty-two thousand dollars, and that 
said garnishees thereafter immediately commenced to collect said 
claims, pretending to be owners thereof. These plaintiffs are not in- 
formed as to the amount of such claims which had been collected 
by said garnishees at the time said writs of garnishment were served 
upon them, nor at the time their said answers were filed herein, but 
they are informed and believe that at the time the writs of garnish- 
_ ment were served, as well as at the time said answers were 
8 filed, that said garnishees had then collected a very large 
amount npon said claims—it is believed more than sufficient 
to pay off and discharge the claims of these plaintiffs against said 
Strauss & Levy—and that the said garnishees then had and: still 
have the money so collected, and that said garnishees then had in 
their possession said claims not so colleeted by them; and plaintiffs 
are informed and believe that said garnishees still continue to col- 
lect and realize upon said claims. 

Whereupon these plaintiffs say that they have good reason to 
believe and do believe that said garnishees did have 1D their posses- 
sion effects belonging to said Strauss & Levy, both at the time 
said writs of garnishment were served upon them and at the time 
they filed said answers herein; and also that they were indebted to 
said Strauss & Levy at said time, and that therefore the answers of 
said garnishees are incorrect in the particulars herein stated. The 
premises considered, they pray that the court will have proof and 
for judgment against said garnishees for the amount of their said 
debt against said Strauss & Levy, & for general relief, &e. 


(Signed) SOLOMON HOFFHEIMER. 
(Signed) - MAX HOFFHEIMER. 


(Signed) ABRAHAM HOFFHEIMER. 
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STATE OF Onto, Hamilton County : 


Before me, P. P. Casey, the undersigned, a notary public in and 
for the county of Hamilton, State of Ohio, this day personally ap- 
peared Abraham Hoffheimer, to me well known, who, after being 

by me duly sworn, deposes and says that he isa member of — 
9 Hoffheimer Brothers, and one of the plaintiffs in the above 
entitled and numbered cause; and that he has read the above 
and foregoing statement controverting the answers of the garnishees 


therein named and knows the contents thereof, and that the same 
is true, except as to the matters therein stated on information and 
belief, and that as to such matters that he believes it to be true. 


(Signed) ABRAHAM HOFFHEIMER. 


Sworn to and subscribed before me this twenty-first day of Novem- 
ber, 1885. 
Witness my hand and official seal. 
(Signed) P. P. CASEY, 
Notary Public, Hamilton County, Ohio. 
Filed Noy. 27, 1885. 
(Signed) H. W. JONES, 
Cl’k Dist. Court, Dallas Co. 


Tue Strate or Texas, County of Dallas: 


I, H. W. Jones, cl’k dist. court, Dallas county, do hereby certify 
that the above and foregoing 134 pages c ‘ntain a correct copy of all 
the proceedings had in the case of Hoffheimer Bros. vs. Freiberg, 
Klein & Co., No. 555], as the same appear on file in my office. 

Witness my official seal and signature, at office in the city of 
Dallas, this Dee. 18th, 1885. 

H. W. JONES, 
OCV’k Dist. Court, Dallas Co. 


(Signed) By J. H. STEWART, Dep’ty. 

10 Bill of Costs. 
Filing and docketing applications..,...........--....--. ir 
nee ranee 2 AE enicticisnncsicnmeiiniciaiets ajuinepiapiinianiaianii nial iad tails iia caid 25 
Issuing 2 writs fof] garnishment, Dallas & Galveston counties 1 50 
a 2 a. a oO a 1 10 
Fe. Ge, SE Cc eis ct eee 1 00 
TORE DS GEGRGE ciwunecocnnbitiiiiieeeaie dais 75 
PURGE OO iiss cnisensbiccinsiigheidiciesilbeagianiaiatinntaicd anne: 45 
RR COR incites ice cinin: niieneaain ee iateaie ah nl aie 5 00 
FARE COUN 20s otne snte entmnentissisiies dbase 25 
TORE cnccnncucdus euwe cumin co... $10 65 


(Endorsed :) In U. S. cir. court, Dallas, Texas. No. 853. Hoff- 
heimer Bros. vs. Freiberg, Klein & Co., garnishees. Transcript from 
district court of Dallas county. Filed Dec. 28,1885. A.J. Houston, 
clerk, by Jas. D. Adams, deputy. 
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S53. 
FRIEBERG, KLEIN & Co., Gornidhenn: 4. 


On Thursday, June 10th, 1886, came the parties, by their at- 
torneys, and thereupon came a jury of good and lawful men, to wit, 
R. H. Fisher, Jas. Mooreland, Howard Pickett, J. T. Dugger, J. B. 
Choice, R. W. Yeargan, Jno. L. Duff, Ben. T. Rowe, J. B. Slavin, A. 
T. Metcalf, A. Douglass, and H. C. Kelley, who were duly empan- 
elled and sworn; and, having heard the evidence, argument of 
counsel, and charge of the court, returned into court the following 
verdict, to wit: 

“We, the jury, find for the plaintiff, and our verdict is that he 
recover from the garnishees the sum of $11,529.79. 


“(Signed) HOWARD PICKETT, Foreman.” 


[t is therefore considered by the court that the plaintiffs, Solomon 
Hoffheimer, Max Hoffheimer, & Abraham Hoffheimer, in their 
firm name of Hoffheimer Brothers, do have and recover of and 
from the garnishees, Sam. Klein and Joseph Seinsheimer, in their 
firm name of Frieberg, Klein & Co., and also against the said Sam. 
Klein and Joseph Seinsheimer, individually, the sum of eleven 
thousand three hundred and twenty-nine & 75 dollars, with in- 
terest thereon from this date at the rate of eight per cent. per annum, 
together with all costs in this behalf ine urred, for which they may 
have their execution. It is further considered by the court that 
when the above amount or any part thereof is collected by or paid 
to said plaintiffs it shall constitute a credit to the amount so collected 
or paid on a judgment in favor of plaintiffs against Strauss & Levy 
for the sum of eleven thousand seven hundred and eighty-seven & 

15. dollars, rendered by this court, May 22, 1886, in cause No. 852, 
wherein Hoffheimer Bros. are plaintiffs and said Strauss & Levy are 
defendants. 


12 In the Cireuit Court of the United States for the Northern 
District of ‘Texas, at Dallas. 


HorrueiMeER Bros. \ 
v8. No. 853. 
FREIBERG, KLEIN AND Co., Garnishees. ( 


Now, on this day, comes the defendants in the above-entitled cause | 
and moves the court to set aside the verdict and judgment rendered 
in this cause and grant them a new trial, for the following reasons: 

1. Because the verdict of the jury is contrary to the evidence and 
is not supported by the evidence. 

2. Because the evidence shows that the verdict of the jury, if re- 
sponsive to the issues submitted to the jury, should have been in 
favor of the defendants. 

3. Because the court erred in its charge to the jury as follows: 
“A failing debtor has the right to pay one creditor in full though 
he may not be able to pay the others anything, and a bona-fide 
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creditor of failing debtor may receive satisfaction of his debt in the 
transfer of bills receivable as well as in money, but is required to ex- 
ercise the utmost good faith in such a transaction, and to take no 
more in value than is reasonably adequate to pay his debt, and to so 
deal with said failing debtor as only to obtain satisfaction in 
1S good faith of his own debt, and not use his own debt, how- 
ever honest it may be, asa shield to said debtor or an im- 
pediment to other creditors in reaching other assets of said failing 
debtor.” 
And the court further erred in its charge to the jury as follows: 
“Tf, then, you believe from the proof in this case that the plain- 
tiffs have a valid, subsisting, unsatisfied judgment against Strauss 
and Levy for something over eleven thousand dollars, or the amount 
claimed by them, and that Strauss and Levy were insolvent on the 
10th day of August, 1885, and that the fact of said insolvency was 
then known to Sam. Klein, or such facts with reference to them were 
then known to him as would have prompted a reasonable and fair- 
minded man to make enquiry in reference thereto, and that such 
enquiry would have resulted in a knowledge of said fact, and that 
under these circumstances said Sam. Klein, on behalf of the gar- 
nishees. took the bills receivable aforesaid, and that the. garnishees 
have received, and for the purposes of this litigation now have, of 
the proceeds of said bills receivable the sum of near ten thousand 
dollars (exact sum is shown by the proof as said above), and haye 
still uncollected bills of value, you will find the garnishees liable to 
the plaintiffs in the amount so collected and the value found by you 
of the bills uncollected found by vou—that is, return a ver- 
14 dict for the plaintiffs for the amount so shown by the proof 
to have been received nett by said garnishees and the value 
of the uncollected bills, if the sum of these do not exceed plaintiffs’ 
debt, unless you believe from the proof that the garnishees were In 
fact and in good faith creditors of Strauss and Levy in the full sum 
claimed by said garnishees, and that in the dealings of Sam. Klein 
on behalf of the garnishees with Strauss and Levy, on the 10th day 
of August, by which he obtained said bills receivable and cancelled 
the garnishees’ claim against Strauss and Levy, were in fact fair and 
honest and had with the single purpose of obtaining satisfaction of 
said debt, and that he received no more therefor than was reason- 
ably worth the amount of said garnishees’ said debt.” 
And the court further erred in its charge to the jury as follows: 
“If the proof does so satisfy you of the honest fairness of gar- 
nishees’ claim against Strauss and Levy, and of the honest fairness 
of Sam. Klein’s dealings with them on the 10th of August, 1885, 
and that he received no more from them than was reasonably suffi- 
cient to satisfy the garnishees’ demand, you will find for the gar- 
nishees.” 
And the court further erred in its charge to the jury as follows : 
“Any subsequent conduct of Sam. Klein in reference to the de- 
mands of other creditors cannot effect his dealings with Strauss arid 
Levy further than as circumstances which itis proper for you 
15 to consider in determining whether said Sam. Klein in his 
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dealings, on the 10th of August, 1885, with Strauss and Levy 
was acting in perfect good faith and with the sole purpose of obtain- 
ing satisfaction of an honest debt due the garnishees, as they claim.” 

4. The court erred in refusing to give the special charges Nos. 1, 
2, and 3 asked by the defendants’ counsel and refused by the court, 
which charges are as follows: 

No. 1. “The various attachment suits against Strauss and Levy, 
in which Hoffheimer Brothers intervened, mentioned in the evi- 
dence, having all been reduced to judgment and determined in 
favor of the validity of the debts sued for in such suits, you cannot 
regard the debts so sued for as ficticious or fraudulent, but [they] 
must be considered as valid claims against Strauss and Levy.” 

Nos. 2 and 3. “If you believe from the testimony that Strauss 
and Levy borrowed money from Freiberg, Klein and Co., and de- 
posited with them notes belonging to Strauss and Levy as collateral 
for such money, then the plaintiffs cannot recover in this action 
until said money so borrowed has been repaid.” “The presumption 
of law is that the answer of the garnishees is true and the burden 
of proof is upon the plaintilf to show that it is incorrect ” 

5. The court erred in its instructions to the jury that they could 
find the value of the notes and accounts uncollected in the hands 

of the defendants as garnishees, and upon the value so as- 
16 sessed by them they could compute and estimate in their 
verdict. 

6. The court erred in not excluding testimony objected to by the 
defendants’ counsel as per bills of exception herewith filed, and in 
admitting testimony over the objections of defendants’ counsel, as 
shown by the defendants’ exceptions. 

(Signed) WRIGHT, WRIGHT anp ECKFORD, 
. CRAWFORD anp CRAWFORD, 
Attorneys for Defendants. 


, 
. 


The court erred in not directing a nonsuit, or, in the alternative, 
a verdict for the garnishees upon the motion of the defendants after 
the evidence had been received and it had developed that the 
garnishees at the time of the service of the writ of garnishment 
and the making of the answer thereto that they had in their hands 
no effects of Strauss and Levy, but had only choses in action not 
recoverable by process of garnishment. 

(Signed) WRIGHT ann WRIGHT. 
" CRAWFORD anp CRAWFORD. 


(Endorsed :) No. 853. Hoffheimer Bros. vs. Freiberg, Klein & 
Co., garnishees. Defendants’ motion for new trial. Motion docket 
No. 52. Filed June 12, 1886. A.J. Houston, clerk, (signed) by 
Jas. D. Adams, deputy. 
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District of Texas, ut Dallas. 
HorrueIMER BROTHERS ) 
V8. . No. 853. 


FREIBERG, Kte1x & Co., Garnishees. } 


Now, on this day, comes the defendants in the above-entitled cause 
and moves the court to arrest the judgment rendered herein for the 
following reasons: 

1. Because the court had no jurisdiction to try the matters and 
things involved in this controversy. 

2. Because the pleadings and the evidence in the case show that 
a court of common law has no jurisdiction to try the issues involved 
in this controversy. 

3. Because the court had no jurisdictional right to render a judg- 
ment upon the issues disclosed by the pleadings and the evidence. 

4. Because it is apparent upon the face of the record that this 
court has no rightful jurisdiction of this cause. 

(Signed) WRIGHT, WRIGHT & ECKFORD, 
CRAWFORD & CRAWFORD, 
Attorneys for the Defendants. 


(Endorsed :) No. 853. Hoffheimer Brothers vs. Freiberg, Klein 
& Co., garnishees. Motion in arrest of judgment. Filed June 19, 
1886. A.J. Houston, clerk. 
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This day came the parties and then came on to be heard the 
motion of garnishees, Freiberg, Klein & Co., for a new trial, and 
the matters therein having been heard it is considered by the court 
and so adjudged that the said motion be, and the same is hereby, 
overruled ; to which ruling the garnishees except. Then also came 
to be heard garnishees’ motion in arrest of judgment, which, having 
been heard by the court, it is considered and so adjudged that 
the same be and is overruled; and the garnishees except [to] 
this order of the court, and the garnishees then in open court 
gave notice of writ of error to the Supreme Court, with supersedeas ; 
and it is thereupon considered by the court and so adjudged that 
the said writ of error, with supersedeas, be, and is hereby, allowed 
upon the said garnishees filing with the clerk of this court within 
the time required by law a bond for the sum of sixteen thousand 
dollars, conditioned as required by law, for the security of the de- 
fendants in error and the prosecution of said writ of error, with two 
or more good and sufficient sureties thereto. And it is further or- 
dered that the garnishees shall have twenty days from this date 
within which they may file their bills of exception, because it ap- 
pears to the court that there is not sufficient time remaining of the 
term for the preparation thereof. 
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19 HorruHEIMER Bros. 
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be it remembered that heretofore, to wit, June 10th, 1886, before 
the Hon. A. P. MeCormick, district judge, in and for the northern 
district of ‘Texas, holding a term of the circuit [court] of the United 
States for said district, at Dallas, Texas, the above-entitled cause 
came on for trial before a jury, duly empaneled and sworn; and the 
plaintiffs, to maintain the issue on their part, offered in evidence— 
1. ‘The pleadings in the case of Hoffheimer Bros. vs. A. Strauss and 
J. J. Levy, partners under the firm name of Strauss & Levy, num- 
bered 852 on the docket of this court. Said suit was an action of 
debt, filed by plaintiffs against Strauss and Levy, upon notes and 
acceptances, for about $11,787.00, all of which were executed by them 
from Jan’y 10 to July, ISS8S5. Said suit was instituted in the district 
court of Dallas county, Texas, August 14th, 1885. A writ of attach- 
ment was sued out therein, and, on August 14th, 1885, the writ of 
garnishment to Freiberg, Klein & Co., the same out of which this 
trial arose, was sued out by the plaintiffs and served on the same 
day on Sam. Klein, one of partnership of Freiberg, Klein & Co. It 
appears from said petition and application for garnishment that all 
the plaintiffs were citizens of the State of Olio, and that Strauss & 
Levy and the garnishees, Freiberg, Klein & Co., were all citizens of 
the State of Texas, Sam. Klein being a resident of Dallas county. 
On the petition of Strauss and Levy, cause No. 852, Hoffheimer 
Bros. vs. Strauss and Levy, was removed from the district court of 
Dallas county into this court, and a transcript of said cause 


20 and of the proceedings*in garnishment duly filed in this 
court. On May 22, 1886, judgment was rendered in said 


cause No. 852 in favor of Hoffheimer Bros. against Strauss & Levy 
for the sum of $11,787.15, besides costs of suit, with foreclosure of 
attachment lien, subject to prior attachments in excess of the value 
of the goods seized thereunder. 

2. And, to further sustain the issues on their part, the plaintiffs 
offered A. Hoffleimer as a witness, who said that he was one of the 
plaintiffs; that they lived and did business at Cincinnati, and were 
citizens of the State of Ohio; that he came to Dallas August 14, 
1885, and saw that all the stock of Strauss & Levy had been seized 
under attachments for more than its value, and that they had no 
other property that he could find, and were insolvent. They did a 
liquor and sugar business. Witness enquired for the books of Strauss 
& Levy; heard that Sam. Klein, one of the garnishees, had them; went 
to see him and asked to see the books and he told me that they had 
been sent to the office of Freiberg, Klein & Co., at Galveston, Texas, 
and I could see them there. This was on Saturday, June 15th, after 
the garnishment had been served on him. I went to Galveston on 
Monday ; called at the office of Freiberg, Klein & Co. and asked 
Seinsheimer, one of the garnishees, to let me see the books of Strauss 
and Levy. Hebhad a telegram from Sam. Klein, which he read ‘ 
ine, saying not to show the books. I told him I had consulte 


12 SAM. KLEIN ET AL., &C., VS. 


counsel and they told me I had a right to see the books. He said 
he would see his counsel; went off and returned, saying that his ad- 
vice was not to show the books. 

3. And, to further maintain the issues on their part, the plaintiffs 

introduced J. Spahr as a witness, who said that he lived in 
21 Dallas, and knew Strauss & Levy. They failed on August 

lith, 1885, and were attached. They owed a debt to a party 
for whom I was agent, and I attached some cigars August 11th, 
which they ran over to Wagner’s store. They did not sell for 
enough to make my debt. I have never been able to find anything 
to levy on since. 

!. And then plaintiffs, to further maintain the issues on their 
part, read the deposition of J. W. Edmondson, who said that he 
lived in Galveston and was in the employ of Marx & Kempner, 
and knew both Strauss & Levy; at that time, Jan’y 26, 1886, Levy 
was in the employ of Frieberg, Klein & Co., and Strauss of Ullman, 
Lewis & Co., of Galveston; that on August 11th, 1885, attachment 
suits were instituted by Marx & Kempner, Oliver & Griggs, Craw- 
ford & Crawford, Wertheim & Schiffer, and Addie Lowenstein 
against Strauss & Levy, in the district court of Dallas county. Craw- 
ford & Crawford were attorneys for all the plaintiffs, and filed the 
suit for Marx & Kempner by authority of Sam. Klein, so Klein, 
Strauss and Levy and M. L. Crawford told me. The notes evidenc- 
ing the indebtedness of Strauss & Levy to Marx & Kempner were 
then in their possession at Galveston. Witness further said: I hada 
conversation with Strauss & Levy in the Windsor Hotel, at Dallas, 
Texas, about September 2,1885. Sam. Klein, M. Marx, A. Strauss, & 
J. J. Levy were present. Strauss & Levy said that they had received 
a telegram from Hoffheimer Bros. on the 10th of ‘August, about 9 
or 10 o'clock at night, which referred to their matters in such a way 
as to alarm them; that they went with the telegram to Sam Klein, 
and about one o’clock that night they went with Klein to the house 

of M. L. Crawford, Esq., and there conferred together, and it 
22 was then agreed between all of them that confidential debts 

should be attached for as follows: Crawford & Crawford, 
Marx & Kempner, Wertheim & Schiffer, Oliver & Griggs, and Addie 
Lowenstein. Crawford & Crawford were to come first and Marx & 
Kempner next, but Sam. Klein had it fixed so next day, when the 
attachments were levied, that Oliver & Griggs was levied ahead of 
Marx & Kempner. Levy was particularly incensed at this because 
his brother-in-law, August Colin, was indorser on one of the notes 
sued on by Marx & Kempner. He said that it was particularly 
understood when they attached that the August Cohn note should 
first be paid; he then demanded an indemnity from Marx for Cohn 
against said note, claiming that the goods attached were enough to 
cover that amount anyhow, and, whatever became of the balafice, 
that note must be paid and August Cohn not bothered. Levy said 
that he had taken legal advice and would knock all the attachments 
out of court and give away how the whole thing was done, and let 
none of the confidential debts be paid, — a dollar, rather than Cohn 
should suffer. Levy also said the Oliver & Griggs attachment was 
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not worth a cent, because he gave the note sued on by them after the 
attachment; that the note sued on was not in existence when the 
suit was filed. The note of Oliver & Griggs did not provide for 
attorneys’ fees, as alleged in the petition, and he made a note the 
next day to fit the allegations. Sam. Klein concurred in all that 
Strauss & Levy said. He said, also, that he took the books, accounts, 
and notes of Strauss & Levy for the debt they owed Freiberg, Klein 
& Co. Witness further said a part of the claim sued on by Marx 
& Kempner was a note for $1,250, made by Strauss & Levy 
23 and endorsed by August Cohn. Levy contended that this note 
should be paid, and that it was the understanding of all the 
parties. The controversy between Mar x & Kempner and Strauss & 
Levy was finally settled in this way: In consideration of the agree- 
ment of Marx « Kempner to hold August Cohn harmless as in- 
dorser they gave Marx & Kempner a note of August Cohn for 
$800.00, indorsed by Strauss & Levy and by Frieberg, Klein & Co. 
And be it remembered that defendants objected to the introduce- 
tion of so much of the testimony of the witness Edmondson as re- 
lated to the conversations between himself and J. J. Levy, and to 
all the statements and declarations of the said Levy, because the 
same Were hearsay and irrelevant and referred to transactions occur- 
ring after the sale of the notes and accounts by Strauss & Levy to 
Frieberg, Klein & Co., and was calculated to prejudice the jury 
against defendants. And for the same re — defendants objected 
to the introduction of the statements made by “ in; but the court 
overruled the objections i aa perm itted the tes mony LO £o to the 
jury; to which ruling the defendants then and the re exce pted. 
And, to further maintain the issues on their part, plaintiffs read 
a letter attached to the deposition of Edmondson, M. Marx, and H. 
Kempner as an exhibit and identified by them asa letter written by 
/ i Levy to M. Marx, as follows: 


~~ 


Dai.as, Texas, Aug. 31, 1885. 
M. Marx, Galveston, ‘T’x 
Dear Str: When you were here on Saturday last you have told 
me that the $1,250.00 note you discounted for us on July 31st 
24 is all right. Strauss says that you have spoken to August 
Cohn to the contrary. Now, you well know that all parties 
concerned have agreed not to let A. Colin suffer, nor shall he do so. 
When we attached for M. & K., the first consideration was the 
$1,250.00 note. There Is nough here to cover that amount. | re- 
quest you to let me know by return mail whether this is all O K, 
and oblige, 


Yours truly, J.J. LEVY. 


To the reading of this letter in evidence the defendants objected, 
because the same was irrelevant to any issue involved in this trial, 
was hearsay, and tended to prejudice and mislead the jury; but the 
court overruled the objection and permitted the letter [ to be | read 
to the jury; to which action of the court defendants then and there 
excepted. 
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5. And, to further maintain the issues on their part, plaintiffs 
read in evidence the depositions of M. Marx, which are substantially 
the same as those of J. W. Edmondson, so far as stated above. Marx 
also stated that he was a member of the firm of Marx & Kempner; 
that the notes held by them against Strauss & Levy were in their 
possession, in Galveston, on August 11, 1885, and that they had no 
knowledge of the bringing of the suit against Strauss and Levy until 
the nextday. He repeated the conversation with Klein, Strauss, and 
Levy at the hotel in Dailas on Sept. 2d, as stated by Edmondson, 
and added further that Klein then, in explanation of why Oliver & 
Griggs’ attachment was given precedence over that of Marx & Kemp- 
ner, said that he was under some obligations to Oliver & Griggs 
to see that they did not lose anything; and, furthermore, that it 
would have a better effect to put Oliver & Griggs ahead, as they were 

residents of Dallas. Marx said further: We released August 
25 Cohn as indorser on the $1,250.00 note by taking his note, 

Sept. 2, 1885, payable to Freiberg, Klein & Co. and indorsed 
by Freiberg, Klein & Co. and A. Strauss & J. J. Levy. 

And be it remembered that to the introduction of this testimony 
defendants objected, because the same was immaterial and irrelevant, 
did not tend to prove any issue in the case, and was calculated to 
prejudice and confuse the jury; but the court overruled the objec- 
tion and permitted the evidence to be read Lo the jury; to which 
action of the court defendants then and there excepted. 

6. And, to further maintain the issues on their part, the plaintiffs 
read in evidence the deposition of H. Kempner, who said: I had a 
conversation with Sam. Klein, in Galveston, in the street, on Sunday 
morning, shortly after the attachment suits had been tmstituted ; 
asked him this question: Now, Mr. Klein, being that you were the 
leader and manager of the attachment suits, why 1s it that you did 
not carry out the instructions of Strauss & Levy to put Marx & 
Kempner second in the order of attachments? He replied that he 
felt in honor bound to put in Oliver & Griggs ahead of Marx & 
Kempner, because he had recommended them for accommodation ; 
as for the others, that was done by the attorneys. He said that he 
had done all that he could for Marx & Kempner; that Strauss had 
insisted that Addie Lowenstein should be put in as a creditor in at- 
tachment for $35,000, but he, Klein, objected, and it was compro- 
mised on the $1,000.00 named in her suit. She is the sister-in-law of 
Strauss; to the introduction of which the defendants objected, be- 

cause the testimony was not pertinent to any issue in the case, 
26 related to a different transaction, was calculated to mislead 

the jury, and prejudice them against the defendants: but the 
court overruled the objections and permitted the deposition ta be 
read to the jury; to which action of the court the defendants then 
and there excepted. 

7. And, to further maintain the issues on their part, the plaintiffs 
read in evidence a portion of the depositions of Joseph Seinsheimer, 
one of the defendants, in answer to interrogatories propounded by 
the plaintiffs. 

In answer to the second interrogatory witness attached a list of 
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the notes turned over by Strauss & Levy to Freiberg, Klein & Co. 
Their face value amounts to $11,751.79. 

In answer to the 3d interrogatory he attached a list of accounts 
and bills turned over to them. This is marked Exhibit B, and isa 
full statement, with the exception of some old claims and judgments 
in the hands of Dickson and Maroney, Dallas, for collection and 
which are considered of no value. Exhibit B foots up $11,138.33, 
but he said that the face of both notes and accounts Is largely in 
excess of their actual value. 

In answer to the 6th interrogatory, calling for a detailed statement 
of the money collected on these notes and accounts, the witness said 
there has been collected $9,800.42, which is the net proceeds collected 
as per detailed statement attached, marked Exhibit C. The exhibit 
shows gross collections made to May 1, 1886, $12,16541. Against this 
was charged up certain expenses incident to the collection, aggregat- 
ing $2,362.99. Of this they make fee paid Wright, Wrightand Eck- 

ford $250.00, and another item is “ attorneys’ fees and travelling 
27 ex penses, $2,000.00. Wright, Wright and Eckford are their at- 

torneys in this case. Said Exhibit C further shows that on 
October 14th, 1885, when the plaintiffs filed their contest of the gar- 
nishees’ answer, the gross amount collected on said notes and ac- 
counts amounted to $2,923.61. 


8. And, to further maintain the issues on their behalf, the plain- 
tiffs read in evidence a part of the depositions of Sam. Klein, in 


‘answer to interrogatories propounded by plaintiffs, as follows : 


He said we did not take all of the notes and accounts that Strauss 
& Levy had on August 10th, 1885. The books and papers were sent 
by me to Freiberg, Klein & Co. at Galveston, and have been in their 
possession ever since, excepting the time the books were in this court. 
The notes were collected as they matured, excepting such as were 
not paid. ‘The books, notes, and accounts are all kept at the office 
in Galveston, and for this reason I cannot attach a list of thei to 
mv answers. It is my impression that the amount collected on the 
notes and accounts turned over to us by Strauss & Levy has to date 
(May 11, 1885) not exceeded $10,000.00. Not having access to the 
books of Freiberg, Klein & Co., which are in Galveston, I cannot 
state the exact amount. 

To interrogatory 10, which is as follows: “ Have not Strauss and 
Levy or either of them collected some of said notes and accounts? 
Have they not had them or some of them in their hands for collec- 
tion?” the witness answered: “J.J. Levy, who is in our employ as 
travelling salesman and collector, has collected some of these notes 
and accounts, the amount of which I do not recollect. It is my im- 

pression, and I am reasonably sure, that Strauss did not collect 
28 any. Levy collected some of the accounts, the same as any 

other of our travelling men whose business it is to sell and 
collect.” 

To the 11th interrogatory, viz.: When you received the notes and 
accounts of Strauss and Levy, did you not know that they were in- 
debted to Hoffheimer Bros.? to which he answered: “I did know 
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that they were indebted to Hoffheimer Bros., as well as to various 
other parties, in large ainounts, but they owed to none as much as 
they owed to us. I took these notes and accounts from Strauss & 
Levy in payment of their debt to Freiberg, Klein & Co., but I am 
reasonably sure that they will not pay us more than eighty-five 
cents on the dollar of our debt.” 

And here the plaintiffs rested. 


[t is agreed that at the time the application was made in the dis- 
trict court of Dallas county to remove the case of Hoffheimer Bros. 
vs. Strauss & Levy this garnishment proceeding was pending & had 
been docketed as a separate cause in said court; that no separate 
application for the removal of said garnishment proceeding was 
made, but the same was orderec removed by said court as -an Issue 
inand a part of the cause of Hoffheimer Bros. vs. Strauss & Levy, 

and that no motion to remand this proceeding has been made. 
29 1. And the garnishees, defentlants hereto, to maintain the 

issues on their behalf, read from the deposition of Joseph 
Seinsheimer, taken by plaintiffs, as follows: The matter of receiving 
the notes and accounts from Strauss & Levy was attended to by 
Sam. Klein. So faras lam informed and believe, only a portion of 
the notes and accounts of Strauss & Levy were received by us on 
August 10th, 1585, or at any other time. We did not receive the 
books at that time, but subsequently some of the accounts were dis- 
puted and we obtained the books relative to said accounts for the 
sole purpose of verifying the accounts we had received. The notes 
and accounts taken by us were taken in payment of a debt of 
$15,789.00 owing to Frieberg, Klein & Co. by Strauss & Levy, being 
$15,107.54 principal and $681.25 interest, due us-on August 10th, 
1885. 

2 
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And, to further maintain the issues on their part, the garnishees 
offered Sam. Klein as a witness, who said I am a member of the 
firm of Freiberg, Klein & Co., and reside in Dallas; spend about 335 
days in the year here; the remainder in Galveston. J. J. Levy was 
first in business in Dallas, as wlrolesale dealer in liquor and cigars, 
and in partnership with Larry Klein. About December, 1883, 
Larry Klein withdrew and A. Strauss became a partner; the firm 
was then Strauss & Levy. 
On August 10th, 1855, Strauss & Levy owed us about $15,700.00. 
On that day, just after dinner, I was in the office of Strauss & 
30 Levy when Mr. Bradford, a lawyer, came in. He had a 
paper in his hand and demanded payment of a claim not 
then due. They said they would pay it when due, and Bradford 
talked about suing them. I knew that Bradford was the attorney 
for the Bradstreet Commercial Agency. I became alarmed and 
demanded payment of our debt. ‘They said that they did notehave 
the money. I asked what else they had, and they replied notes and 
accounts, and they assigned them to us in payment of our debt. 
They owed us paper that was past due, and I knew they were 
hard up from commercial reports, and when I heard [of] Bradford 
trying to collect a debt not due 1 demanded payment of our debt. 
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Some days after I got the notes and accounts, and before I was served 
with the writ of garnishment, I proposed to Hoffheimer that, if he 
would pay our claim less $3,000, | would give him all the notes and 
accounts. The notes and accpunts will not pay us out. My pur- 
pose in taking them was to get what Strauss & Levy owed us, and 
-had no idea then that Strauss & Levy were going to be attached. 
Late on the night of the 10th Mr. Reinhardt came to my house and 
showed me a telegram and said that Strauss & Levy were outside 
and wanted to know what to do about their business matters. | 
told them to go and see Crawford & Crawford. At their solicitation 
I went with them to the residence of M. L. Crawford. After one 
o'clock a. m.,on the 11th, immediately after seeing Crawford, he said 
that his papers were ready and he was going to attach. This was 
the first intimation I had that any attachments would be levied. 
We did not take the books at once. Strauss & Levy gave them to 
us because we could not sue on some of the claims without 


them. 
31 Witness was read the deposition of Kempner, detailing the 
conversation with him, and he denied saying any such things 
as stated by Kempner. He also denied having the conversation 


testified to by Edmondson & Marx at the Windsor Hotel, Sept. 2, 1885. 
He said that there was some conversation between Marx and Ed- 
mondson and Strauss & Levy which he did not hear; that he made 
no such remarks as were testified to by Marx & Edmondson. 

On cross-examination witness said I did not keep an office with 
Strauss & Levy, but at the store of Reinhardt, who is my brother-in- 
law. The debt due us by Strauss & Levy was evidenced by notes. 
[ did not have the notes with me, but only a statement of the in- 
debtedness, for which I had sent to Galveston. I sent for it on 
account of the rumors that they were hard up. I gave Strauss & 
Levy a receipt against the notes for the whole debt and took a writ- 
ten transfer of the notes and accounts on the afternoon of the 10th. 
A statement of the amount of each account was taken from the books, 
and each statement indorsed to us by writing thereon “ For value 
received we transfer to Frieburg, Klein & Co.” Each note was so 
indorsed also. This was the case with all, except some in the hands 
of Dickson and Maroney for collection. I got them all that evening, 
and a few days after sent them to Galveston. I do not remember 
when I got the books. They were in the house on the llth, when 
the attachments were made. I had a list of the notes and accounts 
transferred. It is either in our possession or Levy’s. I did not tell 
anybody that I had the accounts and notes. Strauss & Levy had 
other notes and accounts and a stock of goods. I do not remember 

if I picked out the notes and accounts. I did net then think 
32 the notes and accounts I had were worth over ten thousand 

dollars. I could not get them to give me any more than I 
got. I did not look to see if they picked out for me the worst notes 
and accounts. The stock on hand was worth about $22,000.00. I 
bought it in a sale made by order of the district court of Dallas 
county for $14,000.00. The sale was by public auction. I do know 
Paschal Tucker. He had been book-keeper for Strauss & Levy. 
d—1061 
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He moved to Brownwood. IT hear he is keeping a store there. I 
have never been in it. None of Strauss and Levy’s goods were 
shipped to Tucker. He received none of them. I shipped them 
all to Freiberg, Klein & Co., at Galveston. I might have said, when 
a witness in this court last term in the Oliver & Griggs case, that | 
had got from Strauss & Levy accounts and notes amounting to 
$25,000 or $26,000. I had no evidence then of the amount. [Khine- 
hart came to my house at night on the 10th with Strauss & Levy. 
At their persuasion I went with them to Judge Crawford’s. I went 
with them from there to Crawford’s office. It was early in the morn- 
ing. I went to sue out attachment for Marx & Kempner. I in- 
tended to make the affidavit for Marx & Kempner’s attachment. 
My name was signed to that affidavit for attachment in the case of 
Marx & Kempner and Addie Lowenstein; do not remember what 
the ground of the attachments were. 


(Here counsel for plaintiff- read to him the affidavits in the case 
of Lowenstein and Marx & Kempner against Strauss & Levy, which 
contains this clause: “That the defendants, Strauss & Levy, have 
disposed of their property, in whole or in part, for the purpose of 
defrauding their creditors.”) 


yey 


33 Witness said he he did not still remember what was in the 
affidavit nor did he remember why he did not make them ; 
did not remember if he signed any attachment bonds. 


(Here it was agreed by the parties that the attachment affidavits 
of Marx & Kempner & Addie Lowenstein were signed by Sam. 
Klein originally; that he intended to make the affidavits, and went 
to the clerk’s office for that purpose; that Judge Crawford hurried 
off to levy the first three attachments on the goods, and, by mistake, 
had these affidavits along with him; that Klein waited some time 
for his return, and finally, being sick, went home before Crawford 
returned, and other persons made the affidavits instead. He signed 
the attachment bond of Lowenstein as surety, and also of Oliver & 


Griggs.) 


l'reiberg, Klein & Co. employed J. J. Levy as travelling salesman 
about a month after August 10th, 1885. Strauss was aiso employed 
by them about the first of February last; both are in our employ 
now. Ido not remember what claims Levy collected out of those 
assigned. I gavethem to him and took his receipt for them. ,I have 
not the receipt with me. He was to collect them for account of 
Freiberg, Klein & Co., just as any other of our traveling men made 
collections for us. Dickson & Maroney turned over to me a lot of 
notes and accounts in their hands; I have no list of them. The 
evidences of the debt from Strauss & Levy to Freiburg, Klien & Co. 
consisted of notes. I think we surrendered the notes to them before 
Christmas of 1885, before January 3rd anyhow. I cannot state the 
date. I do not know whether Strauss & Levy have the notes now 
or not; do not know whether my attorneys have them or not. 
The first debt to us was by be « Levy & Co., in 1885. They 

od owed us about $14,000.00. Strauss bought into the firm about 
the last of 1883. Strauss & Levy assumed the debt almost 
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entirely. They gave us their notes, thirteen in number, for $1,000.00, 
each due at 30 days for the first, and made all the remainder of the 
notes due 30 days apart. We took J. J. Levy’s individual note for 
the balance, about $1,500.00. J. J. Levy & Co. owed us for goods 
and borrowed money; cannot tell the proportion of cash. They 
paid some of these notes as they fell due. All were not paid Jan’y 
1,85; do not know how many at that date remained unpaid. 
Strauss & Levy owed us about $16,000.00 for money and goods sub- 
sequently loaned and sold them. They got some money by express 
and some by draft. Seinsheimer has the draits. They gave us some 
collaterals when they borrowed the money. The collaterals con- 
sisted of notes. The agreement was that they should keep collat- 
erals in our hands amounting to two dollars for every one loaned. 
The collaterals were not quite two for one of theirdebts. We returned 
the collaterals to them, when due, for collection and remittance to us. 
They never sent us the money collected. Their debt was not 
reduced. They never paid anything on their debt tous. We had 
some collaterals at the time of the failure; do not know how much. 
The business of Freiberg, Klein & Co. is wholesale liquors and 
cigars. We sometimes loan money and do a brokerage business. 


We never discounted any notes for Strauss & Levy. We lent 
money to persons not in our business. We were creditors of Rhine- 
hardt, dealer in clothing, when he failed. We were also at- 

taching creditors of Loeb & Freeberg when they failed, and 
Oo also of Cohn X Baum and of lke Loeb. 


Re-examined by garnishees, the witness said: (The witness 
was here shown the assignment of the notes and accounts.) He 
said this paper was written by me on the day I took the assignment 
of the notes and accounts and was signed by Strauss & Levy. The 
paper was then read in evidence by the garnishees as follows: 


“ DaLLas, Texas, August 10th, 1885. 
“For value received of Frieberg, Klein & Co., and in full con- 
sideration of fifteen thousand seven hundred & eighty-nine ,$, dol- 
lars, indebtedness due by us to said Freiberg, Klein & Co., and in 
full payment and satisfaction of said indebtedness, we do hereby 
transfer, assign, convey, and deliver to said Frieberg, Klein & Co. 
all of our accounts mentions d on attached sheet marked A, being 
against parties that are indebted to us at this time; and we do 
hereby authorize the said Freiberg, Klein & Co. to use our name, if 
necessary, In collecting said claims. We also transfer to Freiberg, 
Klein & Co.. as a balance on above consideration, the notes now 
held by Freiberg, Klein & Co. as collateral security, besides the 
notes this day handed Mr. Sam. Klein in person, which notes, 
together with the aforementioned accounts, the amount in the aggre- 

gate [to] estimated value of fifteen thousand dollars. 
“ (Signed) STRAUSS & LEVY. 
“ALBERT STRAUSS & J. J. LEVY.” 


Attached to this assignment was an exhibit giving a list of the 
notes and accounts assigned. This Exhibit A has been lost from 
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the papers and cannot be copied. It had two sets of figures, one in 
black and the other in red ink. The aggregate amount is not re- 
membered. It purports to be the same from which Sein- 
36 sheimer’s exhibit attached to depositions was made up. Wit- 
ness further said August Cohn is a friend of mine; lives 
near me and is solvent. I endorsed the $800.00 note given by him 
to Marx & Kempner as an act of accommodation. 

3. And, to further maintain the issues on their part, the garnishees 
offered in evidence the pleadings and judgment of the court in the 
ease of Oliver & Griggs vs. Strauss & Levy, Hoffheimer Bros., inter- 
venors. This was an attachment suit by Oliver & Griggs; Hoff- 
heimer Bros. intervened therein, charging collusion and fraud 
between the plaintiffsand defendants and denying the debt sued on. 
The depositions of Marx, Edmondson, and Kempner were taken in 
the case of Oliver & Griggs against Strauss & Levy, and were read 
in evidence on the trial of Oliver & Griggs against Strauss & Levy, 
and by consent were used in this ease. In March, 1886, a trial was 
had in this court, to which the cause had been removed by Oliver & 
Griggs, and resulted in a judgment for Oliver & Griggs for their 
debt aud foreclosure of their attachment lien and against the inter- 
venors for the costs. 

5. And, to further maintain the issues on their part, the garnishees 
read from the depositions of Paschal Tucker, as follows: “ I cannot 
state the amount due each creditor of Strauss & Levy, but recollect 
some of the principal ones. At the time I lived in Dallas, and pre- 
vious to their being attached J cannot state at what time such en- 
tries, showing the indebtedness of Strauss & Levy to Freiberg, 

Klein & Co., were made by me. I think the amount due 
o7 Irieberg, Klein & Co. was between $15,000.00 and $20,000.00. 

The books of Strauss & Levy show the exact condition of 
the account. Most of the amount was for money loaned by Frie- 
berg, Klein & Co. to Strauss & Levy and the balance was for goods 
sold to them. Strauss & Levy were indebted to Crawford & Craw- 
ford some five or six thousand dollars for money loaned them. I! 
do not recollect the exact amgunt due Oliver & Griggs; think it was 
$5,000.00; do not recollect dates. There was no entries as to the 
firm owing Addie Lowenstein up to the time I left Dallas, August 
7, 1885." Witness was the book-keeper for the firm up to August 
4, GO. 

6. And, to further maintain the issues on their part, garnishees re- 
called Sam. Klein as a witness, who stated that many debtors of 
Strauss & Levy, whose debts had been assigned to them, were insol- 
vent. The reasonable eash value of the accounts uncollected, after 
deducting $5,000.00, which is a total loss, would be 35 cents on the 
dollar—say $1,500.00 to $2,000.00. 

Upon cross-examination the witness was shown the Exhibit A, 
attached to the assignment. This paper was stained with red ink 
and blue, and had two sets of figures—one in black and one in red. 
The black-ink figures were the ones made at the time of its execution, 
and the read ones [were] made since; they comprise all the claims. 
One 8. A. Watts, upon whom there is a claim for more than $2,000.00, 


> 
nt ad 


a eco Sat Ae sil: 


SOLOMON HOFFHEIMER ET AL., &¢. 21 


is now Insolvent; we took a house and lot in Alexander, Texas, from 
him in full settlement; we have it yet; it is worth about 
38 $500.00; we have not put it down in the list of amounts received 
on the claims and accounts ; do not know why. Seinsheimer 
attends to these matters at [the] Galveston office. 

7. And, to further maintain the issues on their part, garnishees 
offered, Joseph Seinsheimer as a witness. He said: | am a member 
of the firm of Freiberg, Klein & Co., and live in Galveston, Texas. 
On August 10, 85, Strauss & Levy owed us $15,789.79. When 
Strauss bought an interest in the firm of J. J. Levy & Co. that firm 
owed us $14,432.16. We took thirteen notes of Strauss & Levy for 
$1,000.00 each, due in rotation 30 days apart, and J. J. Levy’s indi- 
vidual note for $1,432.16. These notes were discounted in Cincinnati. 
[ have them here. (They were shown tothe jury.) I have here the 
drafts and express receipts for the money which we advanced to the 
firm of Strauss & Levy in 1885. (They were read in evidence to 
the jury, and are as follows:) The receipts of the “ Texas Express 
Co.” for $6,000.00, sent by Freiberg, Klein & Co. to Strauss & Levy, 
dated leb'ry 16, LSS5. [t is ona blank of the eX press Co., and 
shows the receipt of one package, said to contain $6,000.00, by Frei- 
berg, Klein & Co. to Strauss & Levy, Dallas, Texas. The following 
are the drafts for the money paid Strauss & Levy, and for which 
they executed to us their notes, as well as a note for the $6,000.00, 
sent by express : 

“$573.22. Orrice or Srrauss & Levy, 

“Datras, Texas, Febry 10, 1885. 

“At sight pay to the order of ourselves five hundred and seventy- 

three & 2; dollars, with interest from until paid, at 


39 —— per annum, and charge on Dallas, Texas, value received, 
and exchange to account of— 
“No. 1789. STRAUSS & LEVY. 


“se Mess. Freiberg, K lein XV Co., Galveston Tex.” 

Endorsed on the back as follows: “Pay to Marx and Kempner, 
or order. Strauss & Levy. Paid by Freiberg, Klein & Co. Marx 
Kempner.” 


- 


wy 


“$650.00. Darias, M’ch 2d, 1885. 

“At sight pay to the order of I. Reinhardt, ag’t, six hundred and 
fifty °°, dollars, value received, and charge to account of— 

“No. —. SAM. KLEIN. 


“To Freiberg, K!ein & Co., Galveston.” 


Endorsed as follows: “I. Reinhardt. 11107. Ball, Hutchins & 
Co. Oliver & Griggs. (Stamped:) Ball, Hutchins & Co. Mar. 4. 
Paid.” 
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“$600.00. Daas, M’ch 6th, 1855. 

“At sight pay to the order of Strauss & Levy six Inindred dollars, 
value received and, charge to account of— 

“No. —. SAM. KLEIN. 


“To Freiberg, Klein & Co., Galveston.” 


Endorsed on back as follows: “Oliver & Griggs. For deposit to 
credit of Strauss & Levy. 11203. N. B. Sligh, cash’r.” 


“$1,100.00. Orrice oF Strauss & Levy, | 
“Datuuas, Texas, March 17, 1885 . 
“At sight pay to the order of ourselves eleven hundred 
iQ) dollars, value received, and charge to account of— 
“No. 1813. STRAUSS & LEVY. 
“To Mess. Freiberg, Klein & Co., Galveston, Tex.” 
Endorsed on back as follows: “Oliver & Griggs. For deposit LO 
credit of Strauss & Levy. 11371. N. B. Sligh, cas.” | 
“Frieberg, Klein & Co., liquors & cigars. 
“$1,000.00. GALVESTON, Texas, Ap’l 2, 1885. 
“Pay to the order of I. Reinhardt, ag’t, one thousand dollars. 
“ No. 1575. FRIEBERG, KLEIN & CO. 
“To Irving National Bank, New York.” 
Endorsed on back as follows: “I. Reinhardt, ag’t. Jas. M. Donald, 
cas. Oliver & Griggs. (Stamped:) Oliyer & Griggs. No. 11719. 
Dallas, Texas. Hanover National Bank. Paid Ap] 7,15885. New 
York.” 
“500.00. OFrFricr OF Strauss & Levy, 
“ DALLAS, Texas, Ap’l 9th, 1885. 
“At sight pay to the order of ourselves five hundred dollars, and 
charge to account of— 
“No. 1823. STRAUSS & LEVY. 
“To Mess. Fricberg, Klein & Co., Galveston, Tex.” 
Endorsed as follows on back: “For deposit acct. Strauss & Levy. 
Oliver & Griggs. Ball, Hutchings & Co. On order for collection. 
(Stamped :) Oliver & Griggs. No. 11828. Dallas, Texas. Ball, 
, . , ° 2 9 : 
Hutchings & Co. Ap'l llth. Paid. | 
4] “$574.70. OFFICE OF Strauss & Levy, 


“Darvas, Texas, May 7, 1885. 
“At sight pay to the order of Marx & Kempner five hundred | 
seventy-four & ;';5 dollars, with interest from — until paid, at —, 
value received, and charge to account of— 
“No. 1841. STRAUSS & LEVY. 


“'To Mess. Freiberg, Klein & Co., Galveston, Tex.” 


iume 


Noendorsements. Stamped on face: “Paid March 8,1885. Marx 
& Kempner.” 
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“$1,500.00. Ovrrice or Strauss & Levy, 
“Danuas, Texas, June 19th, 1885. 

“At sight pay to the order of ourselves fifteen hundred dollars, 
value received, and charge to account of— 

“No. 1866. STRAUSS & LEVY. 

“ Mess. Frieberg, Klein & Co., Galveston, Tex.” 

Endorsed on back as follows: “ Ball, Hutchings & Co. Oliver & 
Griggs. (Stamped:) For deposit to credit of Strauss & Levy. Oliver 
& Griggs. 30087. Dallas, Texas. Ball, Hutchings & Co. June 
aa Fra. 

“$1,500.00. Orrice or Strauss & Levy, 

“Datvas, Texas, June 22, 1885. 

“At sight pay to the order of ourselves fifteen hundred dollars, 
value received, and charge to account of— 

* No. 1867. STRAUSS & LEVY. 

“To Mess. Frieberg, Klein & Co., Galveston, Texas.” 

42 Endorsed on back as follows: “Oliver & Griggs, Dallas, 

Texas. Ball, Hutchings & Co. (Stamped :) lor deposit to 
credit of Sirauss & Levy. Oliver & Griggs. 30092. Dallas, Texas. 
Ball, Hutchings & Co. June 27. Paid.” 


The following statement from the books of Freiberg, Klein & 
Co. was also read in evidence : 
“Folio —. GALVESTON, Tex., Oct. 14, 1885. 
M. Strauss & Levy in account with Freiberg, Klein & Co. 
Memo. of Notes and Interest. 


Principal. Int. to 
Aug. 10th. 


1885. To merchandise: 

Peay ie BOOS 1 GW. cccccunss cee 573 22 34 19 
LS. ” oT. piensa ee seals 1.650 97 OO 
16. . gh Ment santa aaiaiad dS 350 

M’ch 6. . eee er en TL 600 31 40 
14. ‘ eis Geen. <r h4 638 

Feb’y 16. . Te” - eisuteudteseaaiaea 1,094 42 40 84 

May _ 8. ns a” 5 duties tenediale 574 70 17 98 

June 20. - Ticats ees Wee 1.500 29 5HO 
23. os oi TE IS ERS 24 

Se oe: re wider 515 50 { 8] 


$15.107 84 S681 25 
s & QO. &.” 
The witness said that the statement was made from our books 


aid shows the amount due us by Strauss & Levy. Witness further 
said that for the amounts mentioned in the above drafts and for the 


a 
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It is not contested that about or on the 10th of August, 1885, the 
garnishees received from Strauss & Levy, who were then in failing 
circumstances, a large amount of bills receivable (notes and book ac- 
counts), and have realized on thesame, net,something near $10,000.00, 
exact amount being shown by garnishees’ answers to interrogatories 
given you in evidence, and have still on hand of said bills uncol- 
lected an amount shown by the proof, the value of which you can 
find from the proof. There is no substantial contest as to the fact 
that at the time the garnishees received these bills receivable from 
Strauss & Levy they (8. & L.) were in failing circumstances and 

unable to satisfy the claims of all of their creditors. Whether 
51 this fact was known to the garnishees or toSam. Klein, one 
of the garnishees, you will determine from the proof. 

The garnishees claim that they were creditors of Strauss & Levy 
to the amount of near $16,000.00, and that in good faith, and with 
the sole and lawful purpose of obtaining satisfaction of their debt, 
they took from Strauss & Levy in satisfaction thereof the bills re- 
ceivable aforesaid, which were not of greater value than. their said 
debt, but were in fact of less value. 

A failing debtor has the right to pay one creditor in full, though 
he may not be able to pay others anything, and a bona-fide creditor 
of a failing debtor may receive satisfaction of his debt in the trans- 
fer of bills receivable as well as in money, but is required to exer- 
cise the utmost good faith in such transaction, and to take no more 
in value than is reasonably adequate to pay his debt, and to so deal 
with said failing debtor as only to obtain satisfaction in good faith 
of his own debt, and not use his own debt, however honest it may 
be, as a shield to said debtor or an impediment to other creditors in 
reaching other assets of said failing debtor. 

If, then, you believe from the proof in this ease that the pl: aintiffs 
have a valid, subsisting, unsatisfied judgment against Strauss & Levy 
for something over eleven thousand dollars, or the amount claimed 
by them, and that Strauss & Levy were insolvent on the 10th day 
of August, 1885, and that the fact of said insolvency was then known 
to Sam. Klein, or such facts with reference to them were then known 
to him as would have prompted a reasonable and fair-minded man 

to make enquiry with reference thereto, and that such en- 
52 quiry would have resulted in a knowledge of said fact, and 

that under these circumstances said Sam. Klein, on behalf of 
the garnishees, took the bills receivable aforesaid, and that the gar- 
nishees have received, and for the purposes of this litigation now 
have, of the proceeds of said bills receivable the sum of near ten 
thousand dollars (exact sum is shown by the proof as said above), 
and have still uncollected bills of value, you will find the garnishees 
liable to the plaintiffs in the amount so collected and the Value found 
by you of the bills uncollected found by you—that is, return a ver- 
dict for the plaintiffs for the amount so shown by the proof to have 
been received by said garnishees and the value of the uncollected 
bills, if the sum of these do not exceed plaintiffs’ debt, unless you 
believe from the proof that the garnishees were in fact and in good 
faith creditors of Strauss & Levy in the full sum claimed by said 
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garnishees, and that in the dealings of Sam. Klein, on behalf of the 
garnishees, with Strauss & Levy on the 10th of August, by which he 
obtained said bills receivable and cancelled the garnishees’ claim 
against Strauss & Levy were in fact fair and honest and had with 
the single purpose of obtaining satisfaction of said debt, and that 
he reeeived no more therefor than was reasonably worth the amount 
of said garnishees’ said debt. 

If the proof does so satisfy you of the honest fairness of gar- 
nishees’ claim against Strauss & Levy and of the honest fairness of 

Sam. Klein’s dealings with them on the 10th of August, 1885, 
Oo and that he received no more from them than was reasonably 

sufficient to satisfy the garnishees’ demand, you will find for 
the garnishees. 

Any subsequent conduct of Sam. Klein in reference to the de- 
mands of other creditors cannot affect his dealings with Strauss & 
Levy further than as circumstances which it Is proper for you to 
consider in determining whether said Sam. Klein in his dealings on 
the 10th of August, 1885, with Strauss & Levy was acting in perfect 
good faith and with the sole purpose of obtaining satisfaction of an 
honest debt due the garnishees, as they claim. 


(Signed) | A. P. McCORMICK, Judge. 


And the garnishees then and there excepted to the charge of the 
court for the following reasons: 

1. It authorizes and, permits the jury to find a verdict for the 
plaintiffs for an amount in excess of the amount shown to have 
been collected and received by garnishees at the date of the filing 
of the affidavit contesting the garnishees’ answer. 

2. It permits and instructs the jury that if they find for the 
plaintiffs to find the value of the notes and accounts received by 
the garnishees from Strauss & Levy which are still uncollected in 
their hands. 

3. Said charge imposes upon the garnishees the burden of proving 
that the whole of the claim against Strauss & Levy was bona fide, 
and that the transaction on the 10th day of August, 1885, by which 

they received the notes and accounts in satisfaction of their 
od debt was in all things fair and honest. 
4. It imposes upon the garnishees the burden of proving 
the correctness of their answer. 

5. Because said charge authorized and permitted the jury to con- 
sider the dealings had between Klein and Strauss & Levy, sub- 
sequent to the 10th day of August, 1885, in determining the validity 
of their said debt. 

6. Because under the statute laws of the State of Texas execution 
cannot issue against a garnishee for the value of property shown to 
be in his hands and liable to be taken in satisfaction of the plain- 


tiffs’ claim. 


And, because the above evidences and exceptions do not appear 
on record, J, the judge who tried the above cause, for and at the re- 
quest of the respective parties, hereunto set my hand and seal this 
the 19th day of June, 1586. 

(Signed) A. P. McCORMICK, Judge. 
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[endorsed : No. 853. Hoffheimer Bros. vs. Frieberg, Klein & Co. 
Bill of exceptions. Filed June 19,1886. A.J. Houston, clerk, by 
James D. Adams, deputy. 


55 In the U.S. C. C. for the N. Dist. of Tex., at Dallas. 
HorrHEIMER Bros. vs. FRIEBERG, KLEIN & Co. 


‘To the honorable judges of the cireuit court of the United States for 
the northern district of Texas, at Dallas: 

Sam. Klein and Joseph seinsheimer, partners, composing the firm 
of Frieberg, Klein & Co., defendants in the above case, come now 
and pray your honors to allow them a writ of error tothe Supreme 
Court of the United States, and for a reversal of the judgment ren- 
dered in the above-entitled cause against petitioners herein and in 
favor of Solomon Hoffheimer, Max Hoffheimer,and Abraham Hoff- 
heimer, composing the firm of Hoffheimer Bros., plaintiffs in this 
cause, and that your honors issue a citation commanding the said 
Solomon Hoffheimer, Max Hoffheimer, and Abraham Hofflheimer 
to appear and and answer said writ of error in said Supreme Court 
on the second Monday in October, 1886, and that your honors fix 
the amount of and approve a supersedeas bond to be given by your 
petitioners for the prosecution of their said writ of error; and as In 
duty bound they will ever pray. 

(Signed) WRIGHT, WRIGHT & ECKFORD, 
CRAWFORD & CRAWFORD, 
Alt’ ys for Petitioners. 

Writ of error allowed by— , 

(Signed) A. P. McCORMICK, 
U.S. Dist. Judge. 

Endorsed: No. 853. Hoffheimer Bros. vs. Frieberg, Klein & Co. 
Petition for writ of error. Filed June 19,1886. A. J. Houston, 
clerk, by Jas. D. Adams, deputy. 
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a 


Know all men by these presents that we, Frieberg, Klein & Co., 
a partnership composed of Sam. Klein and Joseph Seinsheimer, as 
principals, —— and , as sureties, are held and firmly 
bound unto Hoffheimer Bros., a partnership composed of Solomon ; 
Hoffheimer, Max Hoffheimer,and Abraham Hoffheimer in the sum 
of sixteen thousand dollars ($16,000), to be paid to the said Hoff- 
heimer Bros., their executors or administrators ; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and sever-ly, and our and each of our heirs, executors, and, admin- 
istrators, firmly by these presents. 

Sealed with our seals and dated this June —, 1886. 

Whereas the above-named Frieberg, Klein & Co. have presented 
a writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the suit of Hoffheimer Bros. vs. Frieberg, 
Klein & Co. in the circuit court of the United States for the northern 
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district of Texas, at Dallas, on June 10th, 1886, for the sum of eleven 
thousand three hundred and twenty-nine 7°; dollars ($11,329.79) 
and all costs of suit: Now, [the] condition of this obligation is such 
that if above-named Frieberg, Klein & Co. shall prosecute their said 
writ of error to effect and answer all damages and costs if they shall 

fail to make good their plea, then this obligation shall be void ; 


57 otherwise the same shall be and remain in full force and 
virtue. 

' (Signed) FRIEBERG, KLEIN & CO. [SEAL. | 
(Signed) SAM. KLEIN. SEAL. | 
(Signed) JOSEPH SEINSHEIMER. SEAL. | 
(Signed) PAUL GLUCKSMANN. SEAL. 

. (Signed) PHILLIP SANGER. SEAL. | 

aneonens SEAL. 
wa, SEAL. | 


jond for the supersedeas in the within cause having been fixed 
by the court at the sum of sixteen thousand dollars, I hereby approve 
and order the within bond for said sum to be filed. 
July Ist, 1886. 
(Signed) A. P. McCORMICK, 
U. S. Dist. Judge. 


Endorsed : No. 853. Cir. court. Freiberg, Klein & Co. vs. Hoff- 
heimer Bros. Writ of error and supersedeas bond. Filed July 1, 
1886. <A. J. Houston, clerk. 


58 UNITED STATES OF AMERICA, 88: 


.The President of the United States to the judges of the circuit court 


of the United States for the northern district of Texas, Greeting: 


Because in the records and proceedings and also in the rendition 
of a judgment of a plea which is in the said circuit court before you, 
between Solomon Hofflheimer, Max Hoffheimer, and Abraham Hoff- 
heimer, composing the firm of Hoffheimer Brothers, and Sam. Klein 
and Joseph Seinsheimer, composing the firm of Frieberg, Klein & 
Co.,a manifest error hath happened, to the great damage of the said 
Sam. Klein and Joseph Seinsheimer, composing the said firm of 
Frieberg, Klein & Co., as by their complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid on this be- 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and all 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you may have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the laws and customs of 
the United States should be done. 
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59 Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court, this 19th day of June, A. D. 1886, and 
the seal of said circuit court, at Dallas, in the 110th year of the In- 
dependence of the United States. 
[ SEAL. | A. J. HOUSTON, © 
Clerk of the Cireuit Court of the United States, 
Northern District of Texas, al Dallas, 
(Signed) By JAS. D. ADAMS, Deputy. 


Writ of error allowed by— 
(Signed) A. P. McCORMICK, 
U.S. Dis't Judge. 


(Endorsed :) No. 853. Freiberg, Klein & Co., plaintiffs in error, 
vs. Hoffheimer Bros., def’ts in error. 


[ hereby certify that this writ of error was lodged with me this 
day by plaintiffs in error for service upon defendants in error. 
A. J. HOUSTON, Clerk, 
By JAS. D. ADAMS. Deputy. 


UNITED STATES OF AMERICA, 88: 


To Solomon Hoffheimer, Max Hoffheimer, and Abraham Hoff- 
heimer, composing the firm of Hoffheimer Brothers, Greeting: 


You are hereby cited and admonished to be and appear at a 

Supreme Court of the United States to be holden at Washington 

on the 2d Monday in October next, pursuant to a writ of error 

OO filed in the clerk’s office of the circuit court of the United 

States for the northern district of Texas, wherein Sam. Klein 

and Joseph Seinsheimer, composing the firm of Frieberg, Klein & 

Co., are plaintiffs and you are defendants in error, to show cause, if 

any there be, why the judgment in the said writ of error mentioned 

should not be corrected and speedy justice should not be done the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this the 19th day of June, A. D. 
LSS6. 

(Signed) - A. P. McCORMICK, 
U.S. Dis't Judge. 


Service of the within citation in error accepted this June 19, 1886. 
(Signed) WATTS & WARD, 
R. E. COWART, 
SETH SHEPARD, 
Att’'ys for Hoffheimer Bros. 
Endorsed: No. 853. Frieberg, Klein & Co., plaintiffs in error, 
vs. Hoffheimer Bros., def’ts in error. Citation in error. Filed June 
19, 1886. <A. J. Houston, clerk, by Jas. D. Adams, deputy. 


61 I, A. J. Houston, clerk of the United States circuit court 
for the fifth circuit and northern distriet of ‘Texas, at Dallas, 
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do hereby certify that [the] foregoing sixty pages contain‘a full, true, 
and correct transcript of the transcript from the district court of 
Dallas county, Texas, the judgment rendered June 10th, 1886, 
the motion for new trial, the motion in arrest of judgment, the order 
overruling said motion, the bills of exception, the petition for writ 
of error, the bond for writ of error, the writ of error, and the cita- 
tlon in erroy, as appears from the records and files in the case of 
Hoffheimer Brothers vs. Frieberg, Klein & Co., No. 853 on the 
docket of said court. | 
In testimony whereof I hereunto affix the seal of said court, at 
Dallas, and and the name of the clerk thereof, this 7th day of Sep- 
tember, A. D. 1886. 
[The Seal of the U. 8S. Circuit Court, Northern Dist. Texas, Dallas. | 


A. J. HOUSTON, 
Clerk of said Court. 


Endorsed on cover: N. TexasC©. C. U.S. No. 1061. Sam. Klein 
and Joseph Seinsheimer, composing the firm of Frieberg, Klein and 
company, plaintiffs in error, vs. Solomon Hoffheimer, Max Hoff- 
heimer, and Abraham Hoffheimer, composing the firm of Hoff- 
heimer Brothers. Filed October 2, 1886. 
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Supreme Court of the anited States. 


OCTOBER. TERM, 1889. 


No. 112. 


SAM. KLEIN anp JOSEPH SINSHEIMER, Comprisine 
THE FirRM OF FREIBERG, KLEIN AND CoMPANY, PLAINTIFFS 
IN ERROR, 


SOLOMON HOFFHEIMER, MAX HOFFHEIMER, anp 
ABRAHAM HOFFHEIMER, Comprisinc tae Frreo or 
HorrueEIMER BROTHERS. 


am moat 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF TEXAS 


BRIEF FOR PLAINTIFFS IN BRROR 


STATEMENT OF CASE. 


The proceedings for review in the present case arise under 
a writ of attachment or garnishment issued under the stat- 
utory law of the State of Texas. The plaintiffs in error are 
garnishees, and they complain of a judgment rendered 


against them as such garnishees in favor of the defendants 
in error, plaintiffs below, when, as they claim, they were not 
indebted to the principal defendants in the suit, and had no 
assets of said principal defendants in their hands 

The suit was instituted on August 14, 1885, by Hoffheimer 
Brothers, the defendants in error here, against a firm of 
Strauss and Levy, of Dallas,in the State of Texas, to recover 
the sum of $11,787.15 due from the said firm of Strauss and 
levy to Hoffheimer Brothers, and immediately upon the 
institution of the suit Strauss and Levy, liaving become in- 
solvent, a writ of garnishment was taken out by Hoffheimer 
Brothers in the same suit and laid in the hands of the firm 
of Freiberg, Klein and Company as haviag in their hands 
assets of the insolvent firm of Strauss and Levy. Freiberg, 
Klein and Company pleaded to the writ, and denied that 
they were in any way indebted to Strauss and Levy, or had 
any assets of that firm in their hands (Rec., pp. 3, 4). To 
this answer the plaintiffs replied, alleging a fraudulent as 
signument by Strauss and Levy of all the book accounts, 
notes, and other choses in action belonging to them on 
August 10, 1885, to the garnishees, amounting in the aggre- 
gate to about $32,000, a large part of which, it was alleged, 
the firm of Freiberg, Klein and Company had collected. 

[ssue was joined between the plaintiffs and the garnishees, 
and upon trial before a jury, verdict and judgment were 
rendered in favor of the ‘plaintiffs below and against the 
garnishees for the whole amount of the claim of the former, 
$11,787.15, judgment having previously been rendered 
against Strauss and Levy, the principal debtors (Rec., p. 
11). 

The facts of the case, as developed by the record, were 
these: Strauss and Levy had become heavily indebted to 
various persons and firms in different amounts, and, among 
others, to the firm of Freiberg, Klein and Company, the 
gi 


irnishees and plaintiffs in error here, in the sum of $15,789 
(Ree., p. 19). Upon learning their embarrassment, and the 


fact that Hoffheimer Brothers had made some threats to 
proceed against them, Sam. Klein, of the firm of Freiberg, 
Klein and Company, hastened to demand payment of the 
claim of the latter—amounting, as already stated, to $15,789— 
and sueceeded in getting a settlement on August 10, 1885, 
by the assigninent by Strauss and Levy of certain book ac- 
counts and promissory notes belonging to them to the firm 
of Freiberg, Klein and Company (Ree., p. 19). These book 
accounts were of the nominal value of. $11,138.33, and the 
promissory notes of the nominal value of $11,751.79 (Rec., 
p. 15); but the actual value of all was estimated to be not 
more than $15,000 (Ree., pp. 19, 24). They did not include 
all the notes and book accounts of the embarrassed firm 
(Rec., p. 17), as claimed by the defendants in error in their 
replication (Ree., }). 2). 

This occurred on August 10,1885. On the following day, 
August 11, 1885, various suits were instituted against Strauss 
and Levy by their creditors, Crawford and Crawford, Oliver 
and Griggs, Marx and Kempner, Wertheim and Schiffer, 
and Addie Lowenstein; and writs of attachment thereon 
were issued, and all the stock in trade and assets of the in- 
solvent firm were seized in pursuance of them, and subse- 
quently sold. All these claims were reduced to judgments 
in due course of time. 

Three days after these attachment suits—that is, on Au- 
eust 14, 1885—Hoffheimer Brothers instituted their suit 
against Strauss and Levy, and caused the writ of attachment 
to be served on Freiberg, Klein and Company, which con- 
stitutes the basis of the present proceedings. The suit was 
originally instituted in one of the State Courts; but was after- 
wards transferred, on petition, to the United States district 
court. The question in controversy was the validity of the 
assignment wade on August 10, 1885, by Strauss and Levy 
to Freiberg, Klein and Company. Hoffheimer Brothers, 
the plaintiffs below, claimed that the assignment was in 
fraud of creditors. The garnishees, on the other hand, 


6 


a note endorsed by one August Cohn, whose endorsement, it 
is said, all parties had agreed to protect, and which was in 
fact protected by an endorsement by Freiberg, Klein and 


‘> 


Company. (Rec., p. 13.) 


3d. Testimony of Marx, of the firm of Marx and Kempner, 
as to the statements alleged to have been made by Strauss, 
Levy, and Klein,as above stated, on September 2, 1885 ; and 
also in reference to the arrangement for the protection of the 
Cohn endorsement. (Rec., p. 14.) 


4th. Testimony of H. Kempner, of the same firm of Marx 
and Kempner, in reference to conversations alleged to have 
been had with Klein after the institution of the attachment 
suits—on the Sundav following, it is said, which was the 
16th of August, in that year—in which Klein is stated to 
have given his reasons for arranging the attachment suits in 
the way in which he did arrange them. 


5th. Testimony of one Chapman Bradford that some prop- 
erty, presumably some that had belonged to Strauss and 
Levy, had come into the possession of one Paschal. Tucker. 


(Rec., p. 26.) 


The court charged the jury substantially that they should 
find in favor of the plaintiffs, unless they were satisfied from 
the proof that the garnishees had acted in good faith ; and that 
their dealings with the inSolvent firm had been entirely fair 
and honest; and that.the insolvent firm was indebted to 
them in the full sum claimed by them ; and that they (the 
garnishees) had received from that firm no more than. their 
debt was reasonably worth; and that they had acted with 
the sole and single purpose of obtaining satisfaction of that 
debt (Rec., pp. 28, 29); and it refused to instruct the jury, 
as requested by the garnishees, that the latter were entitled 
to stand upon their denial, and that the burden of proof 


was upon the plaintiffs to show that the answer of the gar- 
nishees Was untrue. (Rec., p. 27.) 

lor these rulings of the court in regard to the admission 
of testimony and for its charge to the jury and for its refusal 
to charge, as requested by the garnishees, errors are assigned. 


II. 
ASSIGNMENT OF ERRORS. 


1. The court below erred in the admission of testimony as 
to declarations made by one of the assignors long after the 
avsigninent. 


2. The court below erred in the admission of testimony as 
to other transactions unconnected with the assignment and 
irrelevant to the issues in this case 


3. The court below erred in the admission in evidence of 
a letter written by one of the assignors long after the assign- 
ment to a person having no conneetion therewith, and re- 
ferring to a transaction irrelevant to the issues in this case. 


4. The court below erred in its instruction to the jury that 
the plaintiffs were entitled to recover unless there was good 
faith on the part of the garnishees, and in placing the burden 
of proof on the garnishees to show such good faith. 


©. The court below erred in its instruction to the jury that 
the plaintiffs were entitled to recover unless the principal . 
defendants, Strauss and Levy, were indebted to the gar- 
nishees in the full sum claimed by the latter. 


6. The court below erred in its instruction to the jury that 
the plaintiffs were entitled to recover unless it was shown 
by the proof that the garnishees had received no more for 
their debt than that debt was reasonably worth. 


Q 


7. The court below erred in its instruction to the jury that 
the plaintiffs were entitled to recover unless it appeared 
from the proof that the gcarnishees had received the notes 
and book accounts assigned to them with the single purpose 
of obtaining satisfaction of their debt from the insolvent 
firm. 


8. The court below erred in its instruction to the jury to 
give against the garnishees a verdict for the value of the 
uncollected assets in their hands that had been assigned to 


them. 


9. The court below erred in its refusal or failure to in- 
struct the jury to render a verdict for the garnishees. 


10. The court below erred because its charge to the jury 
was inconsistent and calculated to mislead the jury. 


ITI. 
BRIEF OF ARGUMENT. 
Rs) 


The first, second, and third assignments of error are based 
upon the admission of improper and irrelevant testimony, 
and may be considered together. 

A witness, Edmonston, put upon the stand by the plaintiffs, 
testified that on Sept. 2, 1885—twenty-three days after the 
assignment by Strauss and Levy to Freiberg, Klein and 
Company—the witness had a conversation with Strauss and 
Levy, in the presence of Klein and of Marx, of the firm of 
Marx and Kempner, in which Strauss and Levy stated how, 
on the night of August 10 and on the morning of August 
11, 1885, Klein had arranged for the institution of the at- 
tachment suits which were instituted on the latter day and 
for the order in which they should be brought, and how 


and why some change was made by Klein from the first 
arrangement in order to protect the indorsement, to which 
reference has already been made, of one August Cohn on a 
note of Strauss and Levy held by Marx and Kempner. The 
witness further testified that “Sam. Klein concurred in all 
that Strauss and Levy had said.” ‘To this testimony objec- 
tion was made, but it was admitted notwithstanding the 
objection. (Ree., pp. 12, 15.) 

In the next place, there was introduced in evidence, over 
the objection of the garnishees, a letter from Levy, of the 
insolvent firm, to Marx, of Marx and Kempner, under date 
of August 31, 1885, twenty-one days after the assignment to 
Freiberg, Klein and Company, in which there is a reference 
to some agreement by which “all parties concerned had 
agreed not to let A. Colin suffer” on account of the indorse- 
ment by him already mentioned. (Rec., p. 13.) 

Then M. Marx, of the firm of Marx and Kempner, was 
introduced as a witness. He corroborated the testimony of 
Edmonston as to the interview of the 2d of September, 1885, 
which has been stated, and he added that they had released 
Cohn from his indorsement by taking a new note signed by 
Coln and indorsed by Freiberg, Klein and Company and 
by Strauss and Levy. This testimony was also admitted 
over the objection of the garnishees. (Ree., p. 14.) 

Kempner, the other partner of the firm of Marx and 
Kempner, was then introduced, and testified that on the 
Sunday following the attachment suits—that ts, on August 
16, 1885—he had a conversation with Klein in Galveston, in 
which the latter gave his reasons for arranging the attach- 
inent suits as he did. Objection was also taken to this tes- 
timony as irrelevant. (Rec., p. 15.) 

In rebuttal the plaintiffs introduced the testimony of 
Chapman Bradford, who testified to seeing some barrels of 
whisky marked “S. & L, ; Dallas,” ut the store of one Paschal 
Tucker, in Brownwood, ‘Texas. in November. LSS5. (Ree.. 
p. 26.) This testimony, which was objected to by the gar- 
‘) 
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nishees, apparently seems to have been introduced to con- 
tradict the statement of Klein, that none of Levy’s goods 
had been shipped to Tucker (Rec., p. 18)—a wholly imma- 
terial statement, whether true or false, brought out on cross- 
examination. 

Much of this testimony is controverted or qualified by 
other testimony in the case, but whether it be true or false 
it is utterly inadmissible, and so plainly irrelevant to the 
issues in the case that it is difficult to conjecture upon what 
principle of law or rule of evidence it was admitted at all. 
It has reference exclusively to the attachment suits insti- 
tuted in the name of various creditors of the insolvent firm 
of Strauss and Levy, other than the garnishees, on August 11, 
1885, and to the part which Klein, one of the firm of Frei- 
berg, Klein and Company, took in the institution and man- 
agement of those suits,and it has no reference whatever, 
directly or indirectly, to the assignment of notes and ac- 
counts made on the previous day, August 10, 1855, by 
Strauss and Levy to Freiberg, Klein and Company, in satis- 
faction of the undisputed and indisputable claim of the 
latter. The two transactions were entirely separate and in- 
dependent of each other, and no connection whatever is 
shown or even sought to be shown between them. 

Alarmed by a demand made upon the insolvent firm in 
his presence on behalf of some creditor, Klein, with a Vigi- 
lant eve to his own interests, immediately demanded and 
secured a settlement of the indebtedness of Strauss and Levy 
to Freiberg, Klein and Company. The settlement took the 
shape of an assignment by Strauss and Levy of certain choses 
in action, notes, and book accouuts, assets of that firm of the 
estimated value of about $15,000, to Freiberg, Klein and 
Company, in consideration of the claim of the latter, amount 
ing to $15,789. Having effected his settlement, Klein went 
home, and apparently dismissed the affairs of Strauss and 
Levy from his further consideration. This transaction oc- 
curred just after dinner on August 10, 1885. (Rec., p.. 16.) 


Late on the evening of the same day one Reinhardt, who 
was the brother-in-law of Klein, came with Strauss and Levy 
to Klein’s honse, called out K!'ein, showed him a telegram 
from the Hoffheimers of an alarming character, and Strauss 
and Levy consulted him and wanted to know what they 
should do about their affairs. ‘Thereupon it was determined 
to anticipate action by the Hoffheimers, and during that 
night and the next morning (August 11, 1885) the arrange- 
ments were made and perfected for the institution of the 
attachment suits (Rec., pp. 16, 12) under which the stock in 
trade of Strauss and Levy was seized and sold and exhausted 
in the payment of the claims of the attaching creditors. 

Now, apparently the inference sought to be drawn from 
this is that because Klein interested himself in the manage- 
ment of the attachment suits, therefore the previous assign- 
ment to his own firm of Freiberg, Klein and Company was 
fraudulent. ‘This is the only theory upon which such testi- 
mony can be sustained ; but plainly the inference is illogical 
and unreasonable. As we have already stated, there is no 
connection whatever shown between the two transactions. 
The assigniaent had been consummated before the attach- 
ment suits were even thought of. ‘Testiinony in regard to 
the latter is therefore irrelevant in regard tothe former, and 
its admission was plain, palpable error for which the judg- 
ment should be reversed. 

Again: Klein was properly the agent of his firm in the 
negotiation for the assignment made for the benefit of that 
firm, but his individual action in the subsequent attachment 
suits, even if it were improper, should not be charged against 
his firm, and yet that is what has here been done. The ele- 
f partnership preclude any 


mentary principles of the law « 
such conclusion. 

But assuming for the present that the theory of the plain- 
tiffs below, of combination, conspiracy, fraud, and collusion— 
for that seems to be their theory—was well founded in 


fact, it cannot be proved by any such testimony as that 
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which bas been adduced in this case, and this Court has 
emphatically SO decided it) the CHSC of The Winchest r and 
Partridge Manufacturing Company vs. Creary and Others (116 
I. S. 161). a ease which also arose under the attachment 
laws of the State of Texas and in which the issues were 
almost identical with those in the present case. In that 


case, with reference to proof by declaration alleged to have 


heen made ryy\ vendors HTT) eale. the ¢ ourt said 


‘What they (the venders) might say, not under oath, to 
others, after possession was surrendered, as tothe real nature 
of the sale, was wholly irrelevant. They were competent to 
testify under oath and subject to cross-examination as toany 
facts imme diately connected with the sale of which they had 
knowledge; but their statements out of court, they not being 
parties to the issues to be tri dd, were inere hearsay. After the 
sale their interest i) the property Was gone. Having become 


strangers to the title, their admissions are no more binding 
on the vendee than the admissions of others. Jt 7s against 
all principle that their declarations, rade after they had parted 
with the title and surrendered possession. should be allowed to 
ae stroy the tath of their vendes 

af however, insisted that Webb’s (the vendor’s) decla- 
rations after the sale are admissibie ae support of the charge 
of combination and conspiracy Lo defraud the defendants 
and other creditors. Without extending this opinion by il 
review of the adjudged cases In which there was proof of 
concert or collusion between vendor and vendee to defraud 
creditors, and in waich subsequent declarations of the ven- 
dor were offered in evulence avainst the vendee to prove the 
true character of the sale, it is sufficient to savy that such 
declarations are not adinissible against the vendee, unless 
the alleged common purpose to defraud is first established 
by independent evidence, and unless they have such relation 
to the execution of that purpose that they fairly constitute 
a part of the res geste. There was no such independent 
evidence in this case,and there is no foundation for the 
charge of a conspiracy between the vendors and the vendee 
Lo hinder creditors, outside of certain Statements which Webb 
(the vendor) is alleged to have made after his firm had 
parted with the title and surrendered possession.” 


i 


All this is precisely in point in the present case. If the 
declarations of Strauss and Levy, alleged to have been made 
on September 2, 1885, have any value at all—and it is not 
apparent that they have any, except to confuse the jury—it 
is to discredit the assignment made by that firm to Freiberg, 
Klein and Company on August 10, 1885, and that is pre- 
cisely the impropriety reprobated in the opinion of the Court 
just cited. There is no independent testimony of combina- 
tion, conspiracy, collusion, or fraud, and they constitute no 
part of the res geste. 

It is true that one of the witnesses who testified to these 
declarations testified also that “Sam. Klein coneurred in 
all that Strauss and Levy said.” But this does not remedy 
the impropriety or make the testimony Inore relevant. The 
declarations of K lein might have been important, but they 
are not proved by proof of the declarations of some one 
else, made even with his concurrence. 

But what matters it even if there was combination, con- 
spiracy, collusion, or a purpose to hinder or defraud certain 


ereditors in this case ? 


It was not acase of fraud or of a 
fraudulent sale. It is not contended, and could not success- 
fully be contended, that Freiberg, Klein and Company did 
not have a bona fide claim of indebtedness against Strauss 
and Levy amounting to the sum of $15,789. And it is not 
contended, and could not successfully be contended, that, 
both under the law of the State of Texas and under the 
common law, they were not entitled to make arrangements 
with the insolvent firm that would give themselves a prefer- 
ence and secure them, even though thereby the assets of the 
insolvent firm should be exhausted and other creditors 
should receive nothing Preferences, which are sanctioned 
by the common law, are also authorized by the law of Texas. 
Moreover, it is shown conclusively and beyond question 
that at the time of the trial the garnishees had not been 
fully paid the amount of their claim. They had received 
from the assets assigned to them only $12,165.41 gross, or 
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$9,800.42 net. There remained $5,989.58 due to them 
(Ree., p. 15); and the assets which they had wherewith to 
pay that sum were estimated to be worth not more than 
$3,850 (Rec., pp. 20, 24). There 1s no controversy in regard 
to these figures, and there shouldbe no controversy over 
the law applicable to them. 
reiberg, Klein and Company had a bona fide claim of 

$15,789 against Strauss and Levy. ‘They were entitled by 
law to obtain satisfaction of that claim by payment of the 
money, bv assignment of assets, by transfer of property, or 
in any other of the usual modes for the settlement of 
claims, regardless of the ability or inability of Strauss and 
Levy to satisfy their other creditors, and, it may be added, 
regardless of the motives which may have inspired either 
party in making the settlement. Even if it was the delib- 
erate purpose and intention of both parties to hinder or pre- 
vent the plaintiff below or any other creditor or creditors of 
Strauss and Levy from: obtaining satisfaction of their just 
claims, such purpose or intention is of no consequence 
whatever in this connection so long as the claim of the gar- 
nishee is a just and valid claim, and so long, of course, as 
the assets assigned to them are not more than reasonably 
sufficient to pay thatclaim. There can be no fraud in law 
in procuring satisfaction of one’s own just claim, though as 
to any excess of assets over and above such reasonable suf- 
ficiency the question of fraud may be presented. The stat- 
ute of Elizabeth does not apply to this case; and such the 
law has specifically been held to be in the State of Texas as 
well as elsewhere. It is the law of Texas that it does not 
matter what a man’s motive may be, if his action amounts 
to no more than he is legally entitled to do. 

Greenleaf vs. Blums, 59 Texas, 126. 

Valentine vs. Ellis, 65 Texas, 532. 

Lewy vs. Fischl, 65 Texas, 311. 

Bunn vs. Ahl, 29 Pa. St., 390. 

Rice vs. Perry, 61 Me., 149. , 

Horwitz vs. Ellinger, 31 Md., 492, 504. 


There seems to be no justification whatever for the admis- 
sion of the letter of Levy to Marx, dated August 31, 1885 
(Rec., p. 13), or for the testimony of Chapman Bradford in 
regard to the possession by one Tucker, in November, 1885, 
of property supposed to have belonged to Strauss and Levy 
(Ree., p. 26). | 

The last-mentioned testimony is so grossly irrelevant that 
its admission alone should be sufficient to vitiate the judg- 
ment. Klein had been asked on cross-examination whether 
he knew one Paschal Tucker, and whether any of the goods 
of Strauss and Levy had ever been shipped to him or re- 
ceived by him. His answer was that he knew Tucker; that 
Tucker had been book-keeper for Strauss and Levy ; that at 
the time of the trial he was keeping store at Brownwood, 
and that none of the goods of Strauss and Levy had ever 
been shipped to him or received by him (Rec., pp. 17, 18). 
These questions, however proper they may have been in 
cross-examination, either to test the credit of the witness or 
for any other purpose, plainly have no relevancy to the 
issue, and it was therefore improper to adduce or to admit 
testimony, the only object of which was or could have been 
to contradict the answers of the witness tothem. This is 
ali that is apparently sought to be accomplished by the tes- 
timony of Chapman Bradford (Rec., pp. 25, 26), when he 
says,in rebuttal, that in November, 1885, he saw in Tucker’s 
store at Brownwood several barrels of whiskey marked 
“S. & L., Dallas.” Itis not shown that “S. & L.” meant 
‘Strauss and Levy.” It is not shown that Tucker may not 
have received the goods in many other ways than by ship- 
ment from Strauss and Levy in the several months inter- 
vening between the middle of August and November. In 
brief, this testimony is so utterly irrelevant and improper 
for any purpose that it would be a waste of time to discuss it. 


The fourth, fifth, sixth, and seventh assignments of error 
may be considered together. They are based upon the in- 
structions to the jury contained in the charge of the court. 

These instructions were substantially to the effect that the 
plaintiffs below were entitled to recover, unless the proof 
in the case showed that the garnishees were in good faith 
creditors of the insolvent firm to the full amount claimed 
by them, and that the dealings of Klein, on behalf of the gar- 
nishees, with the insolvent firm on the 10th of August, 1885, 
were in fact fair and honest and bad with the single purpose 
of obtaining satisfaction of their claim; and that he received 
no more therefor than was reasonably worth the amount of 
the claim of the garnishees. Now, these instructions are not 
a correct statement of the law applicable to the case; and 
they are erroneous for several reasons. 


Ist. They place upon the garnishees, who were defendants 
in the suit, the burden of proving that they were the owners 
in good faith of certain assets that had been assigned to them, 
of which they were in possession, aud which they claimed to 
own. The plaintiffs below attacked their ownership and de- 
nied their rightof possession. Now, under the most elemen- 
tary principles of law, it was incumbent upon the plaintiffs 
under this condition of things, to prove their case, to prove 
that the possession of the garnishees was illegal and their title 
invalid, to prove all the facts necessary to constitute fraud 
and illegality on the part of the garnishees. The charge, on 
the contrary, imposes on the garnishees the burden of.proof 
that their possession was fair and honest, when the law 
already presumes it to be such and makes no such require- 
ment of them. It was incumbent on the plaintiffs to show 
that the garnishees had acted in bad faith, not upon the 
garnishees that they had acted in good faith. It was incum- 


bent on the plaintiffs to show that the garnishees had re- 
ceived more than their claim was reasonably worth, not 
upon the garnishees to show that they had not received 
more than they were reasonably entitled to receive. The 
well-established rules of evidence have been reversed in this 
case. 

The radical error of the court was in disregarding the 
pleadings. The garnishees, in their plea or answer to the 
suit of the plaintiffs, had denied all liability in the premises. 
They were entitled to the benefit of that denial, and the 
court refused to give it to them, and refused to instruct the 
jury to take it into consideration. 


2d. These instructions given. by the court imposed im- 
proper restrictions upon the garnishees. They directed 
a verdict in favor of the plaintiffs, unless it appeared from 
the proof that the indebtedness of the insolvent firm to 
the garnishees amounted to the full sum claimed by the 
latter; in other words, the whole claim of the garnishees 
was to be confiscated in favor of the plaintiffs if it fell one 
dollar short on proof. This is a most extraordinary ruling, 
unjustified by any rule of law or any principle of equity ; 
and it is all the more extraordinary inasmuch as there 
was no testimony whatever to impugn the validity of the 
claim of the garnishees or to vary its amount in the slight- 
est degree. 

The jury was also directed to render a verdict for the 
plaintiffs, unless it appeared from the proofs that the deal- 
ings of Klein with the insolvent firm in procuring the bills 
and notes in question from it and in cancelling therefor the 
claim of the garnishees against it were had with the single 
purpose of obtaining satisfaction for the claim. This is not 
law. The law cannot scan the motives of men so long as 
their actions are such as are recognized as legal. It is true 
that by the statute of Elizabeth conveyances that otherwise 
would be right and proper are made illegal if made to 
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hinder, defraud, or delay creditors, and the motives of par- 
ties are in that instance of importance ; but it has always 
and invariably been held that in the absence of bankrupt 
or insolvent laws conveyances for the purpose of uvbtaining 
satisfaction of a prior existing indebtedness are not covered 
by this statute, and it does not matter that there may have 
been sinister and improper motives in the transaction 1f, as 
a matter of fact, the transaction practically amounted to no 
more than the settlement of a previous indebtedness. Au- 
thorities to this effect have already been cited. 

Then, in the next place, it is made a condition that the 
garnishees should show that they had received no more 
from the insolvent firm than was reasonably worth the 
amount of the debt due to the garnishees. The uncontro- 
verted proof in the case was that the amount received by 
the garnishees would fall short of satisfying their just claim. 
There was no ground, therefore, for remitting this point to 
the arbitrament of the jury, nor was there any proof what- 
ever, except that given by Klein himself or the other gar- 
nishees, to show the value of the assets assigned, and hence 
there was no question for the jury to pass upon; and again, 
even supposing that there was any such proof or that the 
question was one proper for the jury to pass upon, the effect 
of the instruction is, as in the former case, to confiscate the 
whole and entire claim of the garnishees if itappeared from 
the proof, or rather unless the garnishees showéd that they 
had not received the value of one dollar more than they 
were entitled to receive. 

A radical vice running through all these instructions is 
that in the contingencies specified the whole claim of the 
garnishees is confiscated, instead of their being required, as 
might possibly be proper, to pay over any excess that they 
might have in their hands after the satisfaction of that 
claim. 


The instructions of the court were also erroneous, because 
they authorized a verdict against the garnishees for the 
value of the uncollected assets im their hands, and upon 
this point the eighth assignment of error is based. 

Assets of the nominal value of $22,890.12 had been as- 
signed. (Ree., p. 15.) This is not controverted; it is the 
testimony offered by the plaintiffs themselves. On account 
of them $12,165.41 gross or $9,800.42 net had been collected. 
(Ree., p.15.) This also is the showing of the plaintiffs them- 
selves. The residue of the assets, which remained uncol- 
lected and were of the nominal value of $10,724.72, sup- 
posing that those collected had all realized dollar for dollar, 
which is the most favorable supposition for the plaintiff, 
although it does not appear what the fact was in this regard. 
Now, this residue, it is testified—and the testimony is wholly 
uncontroverted, and it is the only testimony on the subject— 
was not worth more than thirty-five (35) cents on the dollar, 
or $3,753.65. (Rec., pp. 20, 24.) 

The whole of this, as already stated, was not sufficient to 
pay the claim of the garnishees, which was $15,789. The 
net amount collected ($9,800.42), even if the claim of the 
garnishees were wholly to be disregarded, was not sufficient 
to warrant a judgment against the garnishees for the amount 
of the plaintiffs’ claim ($11,787.15), unless the value of the 
uncollected assets was taken into consideration. But the 
court directed the jury to take this into consideration, and 
accordingly to give a verdict against the garnishees for the 
whole amount of the plaintiffs’ claim, which the jury accord- 
ingly proceeded to do. ‘This, it is submitted, was error. 

The garnishees claimed these assets as their own; and if 
their claim was just, they were theirown. But if theirclaim 
of ownership was illegal as against the plaintiffs, they bad 
not converted these assets to their own use, and they could 
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not justly be held for their value until they had so con- 
verted them. The plaintiffs were not, in any aspect of the 
case, the owners of these assets. At most, they could only 
have a lien upon them of an equitable character, to be en- 
forced by law. They could not have maintained trover. 
They could not have directly maintained any action to re- 
cover them from the garnishees. The garnishees were law- 
fully in possession as to the previous owners and as to all 
the world, except creditors injured by the transaction, and 
as to these they could only be held as trustees and by some 
equitable proceeding, or possibly they might be held in as- 
sumpsit, which is an equitable proceeding, if they had con- 
verted the assets and held the proceeds. 

The Revised Statutes of the State of Texas contain the 
following provisions in regard to garnishments : 


Art. 205. Should it appear from the answer of the gar- 
nishee, made in either of the modes provided for in this chap- 
ter, or should it be otherwise made to appear, as hereinafter 
provided, that the garnishee is indebted to the defendant in 
any amount, or was so indebted when the writ of garnish- 
ment was served, the court shall render judgment for the 
plaintiff against the garnishee for the amount so admitted 
or found to be due to the defendant from the garnishee, un- 
less such amount shall exceed the amount of the plaintiff’s 
judgment against the defendant, with interest and costs, in 
which case it shall_be for the amount of such judgment, in- 
terest, and costs. 

Art. 206. Should it appear from the garnishee’s answer or 
otherwise that the garnishee has in his possession, or had 
when the writ was served, any effects of the defendant liable 
to execution, the court shall render a decree requiring the 
garnishee to deliver up to the sheriff, or any constable pre- 
senting an execution in favor of the plaintiff against the 
defendant, such effects or such of them as may be. necessary 
to satisfy such execution. 
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Art. 207. Should the garnishee be adjudged to have effects 
of the defendant in his possession as provided in the preced- 
ing article, and fuil or refuse to deliver them to the sheriff 
or constable on such demand, the officer shall immediately 
make return of such failure or refusal ; whereupon, on motion 
of the plaintiff, the garnishee shall be cited to show cause at 
the next term of the court why he should not be attached 
for contempt of court for such failure or refusal ; and should 
the garnishee fail to show some good and sufficient excuse 
for such failure or refusal, he shall be fined for such con- 
tempt and imprisoned until he shall deliver such effects. 


The assets in question in this case are mere choses in ac- 
tion, which, by the common law everywhere, in the absence 
of statute, are not subject to execution. They are not, there- 
fore, subject to garnishment; and so it has been held in 
Texas as well as generally elsewhere. 


Price vs. Brady, 21 Texas, 614. 

Taylor vs. Gillean, 23 Texas, 514. 

Tirrell vs. Canada, 25 Texas, 455. 

Ellison vs. Tuttle, 26 Texas, 283. 

Van Ness vs. Hyatt, 13 Peter, 294. 

Drake on Attachment, sec. 463, and cases there cited. 


If these assets, therefore, are not subject to attachment, the 
instruction of the court that the jury might find for the 
plaintiffs for the value of them was absvlutely wrong. If, 
on the other hand, they were subject to attachment, it 
could only be as “effects of the defendants” in the 
hands of the garnishees; and articles 206 and 207, above 
cited, would govern the case; and these articles require a 
decree to be rendered for the surrender of them, and do not 
authorize a judgment for their value. By providing for the 
decree they necessarily prohibit the judgment. Under any 
aspect, therefore, of the case the instruction was wrong. 


The instruction of the court that in estimating the fair- 
ness of Klein’s conduct with Strauss and Levy on August 
10, 1885, the jury might consider the subsequent conduct of 
Klein in reference to the demands of other creditors of 


Strauss and Levy is plainly erroneous. There is not the 
slightest particle of testimony to show any connection what- 
ever between the attachment suits of August 11, 1885, and 
the assignment of the previous day to Freiberg, Klein and 
Company. The latter transaction was consummated and at 
an end before the attachment suits were even thought of; 
but even apart from this the instruction was unjustifiable 
so far as it seeks to determine the good faith of one trans- 
action by the conduct of one of the parties in another and 
a different transaction. 

It is true that, in actions for fraud, where the intention is 
important, other similar frauds committed about the same 
time by the defendant may be given in evidence; but, be- 
sides the fact that intention is of no consequence here, as we 
have attempted to show, and the further fact, which is ap- 
parent, that in the matter of the assignment Klein acted 
for his firm and in the attachment suits he acted on his 
individual account, and that therefore his action in the lat- 
ter case, whether right or wrong, should not be held to affect 
the rights of his firm in the transaction in which he was 
authorized to act for the firm, it is certainly not competent 
to prove fraud in one transaction by the evidence of other 
transactions of an entirely different charaeter,and not them- 
selves shown to be fraudulent. For, after all, it does not 
appear that there was any fraud whatever in the attachment 
suits, or that Klein did anything in them which he did not 


have a right to do. 
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[It is respectfully submitted that, for the plain and palpa- 
ble errors manifested in this record, the Judgment of the 
court below should be reversed. 


M. F. Morris, 
Leo N. Levt, 
For Plaintiffs mn Error. 
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The errors assigned in this case may be divided into 
im . 


classes, namely : 


First. To the admission of testimony. 
Srconp.y. To the charge of the Court. 
Turvy. To the amount of the verdict. 
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Hoffheimer Brothers are judgment-creditors of Strauss 
& Levy. In the action where they recovered judg- 
ment, Sam’l Klein and Joseph Seinsheimer, as partners 
under the firm name of Freiberg, Klein & Company, 
and also individually, were garnisheed as debtors and 
in possession of property of Strauss & Levy. 

The principal cause was originally brought in the 
District Court of Dallas County, was subsequently re- 
moved, and with it the garnishment, Hoffheimer 
Brothers being residents of Ohio, to the Cireuit Court 
of the United States for the Northern District of 
Texas. 

The plaintiff's recovery against Strauss «& Levy Was 
the sum of $11,787.15 on May 22d, 1886. 

The issue between the garnishees and the plaintiffs 
were made by answers of the garnishees (Record, fol. 5) : 

“That they are not now indebted to Strauss and 
Levy, or either of them, and were not indebted to 
Strauss and Levy, or either of them, when this writ 
was served ; that they have no effects of Strauss and 


Levy, or either of them, in their possession, and had 
none when this writ was served.” 


To these answers the plaintiffs filed a reply contro- 


verting the same and charging that (Record, fols. 7-8) : 


‘“ August 10, 1885, prior to the issuance and service 
of said writs of garnishment, that said garnishees com- 
bined, colluded, and confederated together with ‘said 
Strauss & Levy, for the purpose and with the intent to 
hinder, delay and defeat the creditors of said Strauss 
& Levy in the collection of their debts, and that in 
furtherance of said combination, at said time and with 
the intent aforesaid, said garnishees secretly and covi- 
nously procured and received from said Strauss «& 
Levy all the books, accounts, notes, choses in action 
and other evidences of indebtedness then owing to said 
Strauss & Levy by divers and sundry persons to these 
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plaintiffs unknown, but amounting in the aggregate to 
about the sum of thirty-two thousand dollars, and that 
said garnishees thereafter immediately commenced to 
collect said claim, pretending to be the owners thereof. 
* * * They are informed and believe that at the 
time the writs of garnishment were served, as well as at 
the time said answers were filed, that said garnishees 
had then collected a very large amount upon said 
claims, * * * whereupon these plaintiffs say that 
they have good reason to believe and do believe that 
said garnishees did have in their possession effects be- 
longing to said Strauss & Levy, both at the time said 
writs of garnishment were served upon them and at the 
time they filed said answers herein ; and also that they 
were indebted to said Strauss & Levy at said time, and 
that therefore the answers of said garnishees are incor- 
rect in the particulars herein stated.” 


The issue thus made was submitted to a jury on June 
10, 1886, who found for the plaintiffs that they recover 
from the garnishees the sum of $11,329.79, for which 
sum judgment was thereupon rendered, with the order 


that (fol. 11): 


“when the above amount or any part thereof is col- 
lected by or paid to said. plaintiffs, it shall constitute a 
credit to the amount so collected or paid,” 


on the piaintiff's judgment against Strauss and Levy. 


) 
OBJECTIONS TO TESTIMONY. 


The testimony objected to, in order to justify re- 
versal, must be shown to have been incompetent or ir- 


relevant, and prejudicial. 


This testimony may have been incompetent or ir- 
relevant, yet, unless prejudicial, it did not injure the 
plaintiffs in error. If competent, but irrelevant, it is 
not easy to see how it could have injured them. 

Chandler vs. Von Roeder, 24 How., 224. 
Gregg vs. Moss, 14 Wall., 564. 

Cooper Us. Coates, 21 Wall., LO5. 

Cannon vs. Pratt, 99 U. S., 619. 

Mining Company Us. Taylor . 100 U, S., 37. 


The same rule is adopted in the State practice. It 
is thus laid down in the syllabus of Loder vs. Whelpley, 
111 N. Y., 239. 

‘ Where, however, testimony so prohibited has been 
improperly received by the Surrogate, it is not a suffic- 
ient ground for a reversal of his decree, ‘ unless it ap- 
pears to the appellate Court that the exceptant was neces- 

iw aaa ahve lode of Civil Procedur 
sarily prejudiced thereby.’ (Code of Civil Procedure, 
Section 2545), 7. e., to authorize a reversal, it must appear 
that without the improper evidence the respondent 
would not have succeeded.” 


With regard to the several items of testimony ob- 
jected to, bearing in mind that the issue was whether 
the garnishees combined, colluded and confederated 
with Strauss and Levy to hinder, delay and defeat their 


creditors, we observe —_ 


First. That the record does not profess to contain 
all the testimony given for either of the parties to the 


cause. 


Secont/y. That the testimony of the witnesses Ed- 
mondson, Marx and Kempner, the admission of which 
is claimed to constitute error, prove admissions of 


Klein establishing the conspiracy and fraud. 
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The testimony of Edmondson (folios. 21, 22), and 
Marx (folios. 24-25), consisted of the repetition of a 
conversation on September 2, 1885, with the defendant 
Klein, together with Strauss and Levy. All that was said 
by Strauss and Levy in these conversations was con- 
curred in by Klein. This, the witnesses testify, and, 
therefore, the testimony consists of admissions of one 
of the present plaintiffs in error, a defendant in the 
original garnishment. | 

The testimony of Kempner is of the same general 
character. It consists of a conversation with Klein in 
Galveston. 

This testimony being in the nature of admissions by 
a party to the record, was strictly competent. The real 
objection, if any, therefore, must be that it was irrele- 
vant. If it bore upon any issue in the cause, it could 
not be objected to on any ground, because it came from 
the highest source of authority, being the admission of 
a party against his interest. 

The nature of this testimony will be better under- 
stood by a brief description of the character of the 
case. | 

On August 10, 1885, the defendant Klein, being in 
Dallas, Texas, in the store of Strauss and Levy, claims 
to have overheard a conversation between them and a 
lawyer by the name of Bradford, in which the latter 
claimed payment of a claim not then due. Klein says 
(folio 30), that he 
“ knew that Bradford was the attorney for the Brad- 
street Commercial Agency. I became alarmed and de- 
manded payment of our debt. They said they did not 
have the money. I asked what else they had, and they 


replied notes and accounts, and they assigned them to 
us in payment of our debt.” 
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Bradford testifies (folio 46), that so far from demand- 
ing payment of a note that was not due, he went into 
the store of Strauss & Levy to inquire about a note 
which had been due for about a month, and which 
Strauss & Levy satisfied him had been paid into bank, 
as to which upon inquiry by the witness at the bank, he 
found that a mistake had been made in not giving him 
credit. He also testifies that Klein was not within 
hearing distance. 

In this way, the notes and accounts, collections of 
which constitute the fund garnisheed and recovered in 
this case, came into the nominal control and ownership 
of Klein, for himself and his partners. | 

Strauss & Levy also stated in the same conversation, 
Klein concurring, that Hoffheimer Brothers _ tele- 
graphed the same day, August 10, in such a way as to 
alarm them. That they went with the telegram to 
Klein, and about one o'clock that night they went to 
the house of Crawford, one of their lawyers, and it was 
then agreed that their confidential debts, as they called 
them, should be secured by attachments, as follows, 
viz.: Debts due by Strauss & Levy to Crawford & 
Crawford, Marx & Kempner, Wertheim & Schiffer, 
Oliver & Griggs and Addie Lowenstein, respectively. 

In getting up these attachments Klein was leader. 
This is shown by his admissions of Klein to Kempner, 
included in the objections now under consideration. 
Kempner says that he asked Klein this question (fol. 


25) : 


“ Now, Mr. Klein, being that you were the leader and 
manager of the attachment suits why is it that you did 
not carry out the instructions of Strauss and Levy, to, 
put Marx and Kempner second in the order of attach- 
ment?” 


i 


Klein replied that he felt in honor bound to put in 
Oliver & Griggs ahead of Marx & Kempner, because 
he had recommended them for accommodation ; that, 
as for the others, that was done by the attorneys. He 
said that he had done all that he could for Marx & 
Kempner ; that Strauss had insisted that Addie Lowen- 
stein should be put in as a creditor in attachment for 
$3,000, but he (Klein) objected, and it was compro- 
mised on the $1,000 named. She is the sister-in-law of 


Strauss. Klein admitted on the stand (fol. 33) that: 


“ Rhinehart came tomy house at night on the 10th 
with Strauss & Levy. At their persuasion | went with 
them to Judge Crawford’s. I went with them from 
there to Crawford's office. It was early in the morning. 
I went to sue out attachments for Marx & Kempner. I 
intended to make the affidavit for Marx & Kempner’s 
attachment. My name was signed to that affidavit for 
attachment in the case of Marx & Kempner and Addie 
Lowenstein ; do not remember what the ground of the 
attachments were.” 


The affidavits in the cases of Lowenstein and Marx 
and Kempner were then shown to Klein containing 
this clause : 


“ That the defendants Strauss & Levy have disposed 
of their property in whole or in part, for the purpose of 
defrauding their creditors.” 


It was then agreed by the parties (folio 33) : 


“ That the attachment affidavits of Marx & Kemp- 
ner and Addie Lowenstein were signed by Sam. Klein 
originally ; that he intended to make the affidavits and 
went to the clerk's office for that purpose ; that Judge 
Crawford hurried off to levy the first three attachments 
on the goods, and by mistake had these affidavits along 
with him; that Klein waited some time for his return, 
and finally, being sick, went home before Crawford re- 
turned, and other persons made the affidavits instead. 
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He signed the attachment bond of Lowenstein as surety 
and also of Oliver and Griggs.” 

As the only transaction to which these affidavits 
could have referred, as appears by the record, was the 
assignment during the previous daytime by Strauss & 
Levy to Klein, of the garnisheed property, it follows 
that, but for the accidents that Judge Crawford by mis- 
take carried these affidavits to the court house in his ‘ 
pocket after they had been signed by Klein, and of 
Klein’s sickness which compelled him to go home be- 
fore Crawford’s return, Klein would have been on 
record in Dallas County in the position of swear- 
ing that the transaction now in question was fraudu- 
lent. 

The affidavit which he actually did sign contained the 
statement : 


‘“ That the defendants Strauss and Levy have dis- 


posed of their property, in whole or in part, for the 
purpose of defrauding their creditors.” 

This disposal thus admitted by Klein to have been 
fraudulent was in issue in this case. Klein not only 


signed the admission, but. was ready to swear to it, and 


was only prevented from such verification by accident, 
and became surety upon two at least of the bonds j 
necessary for attachment, by which the stock in trade of 
Strauss and Levy were confiscated for the benefit of 
the attaching creditors, viz.: Crawford & Crawford, 
Oliver & Griggs, Marx & Kempner, Wertheim & Schiffer 
and Addie Lowenstein, and finally bought by Klein. % 
How can it be possible, under these circumstances, that | 
the statement of Strauss and Levy, concurred in by : 
Klein, made to Edmondson and to Marx, and the other 


statement of Klein to Kempner explaining these trans- 
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actions are either incompetent or irrelevant? These 
are all parts of one transaction in which the leader and 
principal actor, the Poo Bah of the whole proceeding, 
was Klein. Hetook the assignment of the notes and book 
accounts to his firm ; he prescribed the order of the at- 
tachments, actually signed and was ready to verify the 
affidavits for attachment, went on the bonds, and then 
explained in the objected conversations the reason why 
matters were thus done, and why this shape and form 
of transaction had been adopted. 

Part of the conversation between Edmondson and 
Marx of the one part, and Strauss, Levy and Klein of 
the other, consisted of explanations by Klein of the 
relations of one August Cohn to the claim of Marx & 
Kempner. Marx & Kempner held Strauss and Levy’s 
note for $1,250, endorsed by August Cohn. Cohn was 
Levy's brother-in-law, and Levy was particularly angry 
that Klein had arranged that Oliver & Griggs’ attach- 
ment should be levied ahead of Marx and Kemprer’s, 
which would have secured his brother-in-law from loss. 

Levy insisted in the conversation (fol. 22; italics 


mine) : 


“that it was particularly understood when they at- 
tached that the August Cobn note should first be paid. 
He then demanded an indemnity from Marx for Cohn 
against said note, claiming that the goods attached were 
enough to recover that amount, and whatever became 
of the balance, that note must be paid and August 
Cohn not bothered. Levy said that he had taken legal 
advice and would knock all the attachments out of 
Court and give away how the whole thing was done, 
and let none of the confidential debts be paid—a dollar, 
rather than Cohn should suffer. Levy also said that 
Oliver & Griggs’ attachment was not worth a cent, be- 
cause he gave the note sued on by them after the at- 
tachment; that the note sued on was not in existence 
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when the suit was filed. * * Sam. Klein con- 


curred Ln all that Strauss and Levy said.” 


These witnesses, Edmondson and Marx, also testified 
that this controversy between Marx and Kempner and 
Klein was finally settled by Strauss and Levy giving 


Marx and Kempner— 


‘a note of August Cohn for $800, endorsed by Frei- 


berg, Klein & Co.” (fol. 23). 


[It is manifest that Klein’s part in the transaction is 
not divisible, as claimed by the learned counsel for 
plaintiffs in error. They cannot establish that Klein first 
took an assignment of the notes and accounts, and that 


this transaction having been closed, became the leader 


in a separate and independent transaction consisting of © 


the issue of the attachments. 
The notes and accounts were transferred on August 


10th. “‘ after dinner” (fol. 30). It was not until 


‘Just after dinner that Bradford came into the 
office of Strauss & Levy, and it was not until Bradford 
came in that Klein became alarmed.” 


The Court will find on examination of the Record 
(fol. 45) that the assignmént to plaintiffs in error was 
of accounts as described in a schedule. This schedule 
has been lost, but it appears to have had two sets of 
figures, one in black and the other in red ink. The 
loss of the schedule is itself a suspicious circumstance, 
but without delaying further to refer to this, our object 
will be attained by directing the Court's attention to. 
the fact that much time must have elapsed from Brad- 


ford's visit until the completion of the execution of the 
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assignment of notes and accounts with this schedule. 
Klein says that, the same evening (fol. 30) : 


“ Late on the night of the 10th, Mr. Rhinehardt came 
to my house and showed mea telegram and said that 
Strauss and Levy were outside and wanted to know 
what to do about their business matters. I told them 
to go and see Crawford & Crawford. At their solicita- 
tion I went with them to the residence of M. L. Craw- 
ford. After 1 o'clock A. M. on the 11th, immediately 
after seeing Crawford, he said that his papers were 
ready and he was going to attach. This was the first 
intimation I had that any attachment would be levied. 
We did not take the books at once. Strauss & Levy 
gave them to us because we could not sue on some of 
the claims without them.” 


According to this story the lawyer Crawford drew the 
affidavits in the Marx and Kempner and Lowenstein 


cases for Klein to swear to his own fraud. without in- 


structions. 
Further description of the transaction was given by 


Klein on crosa-examination in these words (folio 31): 


“T gave Strauss and Levy a receipt against the 
notes for the whole debt and took a written transfer 
of the notes and accounts on the afternoon of the 10th. 
A statement of the amount of each account was taken 
from the books, and each statement endorsed to us by 
writing thereon, ‘for value received we transfer to Frei- 
berg, Klein & Co. Each note was so endorsed also. 
This was the case with all, except some in the hands 
of Dickson & Maroney for collection. I got them all 
that evening, and a few days after sent them to Galves- 
ton. I do not remember when I got the books. They 
were in the house on the llth, when the attachments 
were made. I hada list of the notes dnd accounts 
transferred. It is either in our possession or Levy's.” 


It seems in the highest degree improbable that any 
considerable time elapsed, on the afternoon and night 
of the 10th. of August, and the early morning of the 
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eleventh, during which Klein was not engaged in this 
business ; that it was all one thing, an attempt to give 
himself and partner a preference by assignment of the 
notes and accounts, and to provide for his friends by 
attachments based on the ground of fraud practiced by 
Strauss and Levy; fraud which could have been none 
other than his own dealings during the afternoon of the 
same day in taking the notes and accounts ; fraud 
which he was ready to swear to, and the averment of 
which he did actually sign. There are here ele- 
ments of conspiracy—Hoftheimer Brothers, the absent 
creditors, unprovided for, their arrival and proceedings 
feared—the hour of midnight chosen for action. At the 
sale made by order of the District Court of Dallas 
County the stock of goods attached by the several cred- 
itors was bought in by Klein for $14,000. Klein swears 
that Paschal Tucker had been bookkeeper for Strauss 
and Levy; that he moved to Brownwood : 

‘“T hear he is keeping his store there. I have never 
been in it. None of Strauss & Levy's goods were 
shipped to Tucker. He received none of them. I 


shipped them all to Freiberg, Klein & Co., at Galves- 
ton.” : 


Bradford testifies that in November, 1885, he was in 
Paschal Tucker’s store in Brownwood, and there saw 
several barrels of whiskey marked ‘S. & L., Dallas’ 
(folio 47). | 

Surely enough is shown, even by the imperfect state- 
ment of the evidence contained in the record, to leave 
to the jury, and to sustain the verdict when rendered, 
certainly enough, when the trial Judge, who saw the 
witnesses, approved the verdict by refusing a motion 


for a new trial, to lead now to the conclusion that the 
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averment of conspiracy made in the controverting 
reply is true. If true, all the transactions of the con- 
spirators during its continuance became competent, 


provided they were in furtherance of the conspiracy. 
SeEcoNDLY. This brings us to the letter written by 
Levy to Marx (folio 23), the introduction of which 


was objected to. It is in these words (italics his): 


“* Daxuuas, Texas, August 31, 1885. 


M. Marx, Galveston, T’x : 


Dear Sir: When you were here on Saturday last you 
have told me that the $1,250 note you discounted for 
us on July 31 is all right. Strauss says that you have 
spoken to August Cohn tothe contrary. Now, you 
well know that all parties concerned have agreed not to 
let A. Cohn suffer, nor shall he doso. When we at- 
tached for M. & K. the first consideration was the $1,250 
note. There isenough here to cover that amount. I 
request you to let me know by return mail whether this 
is all O. K., and oblige, 

Yours truly, 
J. J. Levy.” 


To the introduction of this letter the garnishees ob- 
jected, on the ground that it was incompetent and irrel- 
evant, and now stoutly maintain that it has no relation 
whatever to the transaction between Klein and Strauss 
and Levy, whereby Klein procured the assignment to 
his firm of notes and accounts. But the explanation 
already given must satisfy the Court that this letter is 
part of the same transaction. It was a step in- the 
conspiracy, followed up on the second day of Septem- 
ber, three days after its date, by a release of Cohn by 
Marx and Kempner or Freiberg, Klein & Co.'s endorse- 
ment of his $800 note. 
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Part of the testimony of Marx objected to was this 
(fol. 25) : 

‘* Marx said further: We released August Cohn as 
endorser on the $1,250 note by taking his note Sep- 
tember 2, 1885, payable to Freiberg, Klein & Co., and 
endorsed by Frieberg, Klein & Co., and A. Strauss and 
J.J. Levy.” 


Edmonson, who was in the employ of Marx & Kemp- 


ner, says (fol. 23) : 


“The controversy between Marx and Kempner, and 
Strauss and Levy, was finally settled in this way: In 
consideration of the agreement of Marx & Kempner to 
hold August Cohn harmless as endorser, they gave Marx 
& Kempner a note of August Cohn for $800, endorsed 
by Strauss and Levy, and by Freiberg, Klein & Co.” 


The Court will remember that in the conversation of 
Edmondson and Marx with Klein, Strauss and Levy, 
Levy was ‘particularly incensed” because Klein was 
to have fixed the attachments in such a way that Levy’s 
brother-in-law, August Cohn, should be released, which 
would have been the result of levying the Marx’ & 
Kempner attachment, based on the $1,250 note, on 
which Cohn was endorser, ahead of Oliver & Griggs, 
but that Klein so arranged things that the attach- 
ment of his especial friends, Oliver & Griggs, was 
levied before Marx & Kempner’s. Levy, in this con- 


versation, asserted that he had taken legal advice, 


“ And would knock all the attachments out of Court, 
and would give away how the whole thing was done, 
and let none of the confidential debts be paid—a dollar, 
rather than Cohn should suffer.” 


This conversation was on September 2d, the second 


i 
i 
; 
; 


15 


day after writing the letter of August 31, which con- 


tained the following threat: 


“Now, you well know that all parties concerned 
have agreed not to let A. Cohn suffer, nor shall he 
do so.” 


This, followed by Levy's announcement to Klein and 
others, on September 2 that he would expose the 
entire fraud, brought about a settlement by which, 


according to Edmondson’s statement, 


“In consideration of the agreement of Marx and 
Kempner to hold Levy harmless as indorser they gave 
Marx & Kempner a note of August Cohn for $800 en- 
dorsed by Strauss and Levy and by Freiberg, Klein & 
Co” (fol. 23). 


At every turn of this transaction Klein appeared. 
He signed the attachment affidavits, was ready to swear 
to them ; arranged that the Marx & Kempner attach- 
ment, which would have protected Cohn, should be 
junior to that of Oliver & Griggs. The reason of this 
is explained by the testimony of Marx (fol. 24) that 
Klein 

“In explanation why Oliver & Griggs’ attachment 
was given precedence over that of Marx & Kempner, 
said that he was under some obligations to Oliver & 
Griggs to see that they did not lose anything ; and 
furthermore that it would have a better effect to put 


Oliver & Griggs ahead, as they were residents of 
Dallas.” 


Soon after the failure, Freiberg, Klein & Co. secured 
the valuable services of Levy as traveling salesman, and 
at a later date employed Strauss. Both of them were 


in the employ of the garnishees at the time of the trial 
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(fol. 33), both placed in positions of trust by the man 
who was ready to swear that they 


‘had disposed of their property for the purpose of de- 
frauding their creditors.” 


[t is now easy to-see the relationship of this letter to 
the case. Strauss & Levy had intended that Levy's 
brother-in-law, Cohn, was to be protected from liability 
on his endorsement of the $1,250 note held by Marx & 
Kempner by priority of attachment; but Klein, who 
bossed the job for them, being under some obligations 
to Oliver & Griggs, “to see that they did not lose 
anything,’ pushed the latter in ahead. Levy be- 
came particularly incensed, and by the letter in ques- 
tion threatened (‘‘ nor shall he do so”’), and in the con- 
versation of September 2d, again threatened Marx in 
the presence of Klein. Then Klein and Marx surren- 
dered, and agreed to release Cohn, Marx and Kempner 
taking his note for $800, with the endorsement of 
Freiberg, Klein & Co., doubtless with the understand- 
ing that Freiberg, Klein & Co. should pay the note for 


Cohn. 


Lhirdly. The other objection to testimony seems 
to me to be of little importance. It relates to the ad- 
mission by the Court of Bradford’s contradiction of 
Klein, upon the question whether any of Strauss 
& lLevy’s whiskey weut to Paschal Tucker. My 
learned adversary holds that this was a collateral 
question, as to which Klein’s statement was 
final. It seems to us anything but collateral. 


It bears upon the credibility of Klein, and relates to 


the direction which Klein gave to the property of 
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Strauss and Levy which he bought. The sale was but 
the fruition of the conspiracy, and this testimony es- 
tablishes that Klein was not a veracious witness, that 
the property did not all go to Freiberg, Klein & Co., at 
Galveston, but some of it to Tucker, the former book- 
keeper of Strauss & Levy, possibly as a reward for si- 
lence. 

The Court will observe how widely this case differs 
from Winchester & Partridge Manufacturing Company 
vs. Creary, 116 U. 8., 161. The testimony in that 
case consisted of admissions of the vendor after sale, 
sought to be supported as evidence of conspiracy. 

The testimony in the present case consists of the ad- 
missions of the vendee, before the conspiracy had ex- 
pired and its full fruition been accomplished, dum 
opus fervet. 

No admissions of Strauss and Levy, made in the ab- 
sence of Klein, were offered. They would, it seems to 
me, have been competent in this case, because the con- 
spiracy was established by independent testimony, and 
these admissions were not needed to prove its exist- 
ence. But the admissions of Klein, a party to the 
record, the chief conspirator, were competent, whenever 
made. 


They were the admissions of a defendant. 


II. 
INSTRUCTIONS OF THE COURT. 


It must be remembered that Hoffheimer Brothers 


were creditors of Strauss & Levy, entitled as such to 
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object to any transaction of their debtors which might 


have the effect to hinder, delay, or defraud them. 


Judge McCormick instructed the jury thus (fol. 51): 


‘A failing debtor has the right to pay one creditor 
in full, though he may not be able to pay others any- 
thing, and a dona fide creditor of a failing debtor may 
receive satisfaction of his debt in the transfer of bills, 
as well as in money, but is required to exercise the 
utmost good faith in such transaction, and to take no 
more in value than is reasonably adequate to pay his 
debt, and to so deal with said failing debtor as only to 
obtain satisfaction in good faith of his own debt, and 
not use his own debt, however honest it may be, as a 
shield to said debtor or an impediment to other credi- 
tors in reaching other assets of said failing debtor. 

If, then, you believe from the proof in this case that 
the plaintiffs have « valid, subsisting, unsatisfied judg- 
ment against Strauss A Levy for something over eleven 
thousand dollars, or the amount claimed by them, and 
that Strauss «& Levy were insolvent on the 10th day of 
August, 1885, and that the fact of said insolvency was 
then known to Sam. Klein or such facts with reference 
to them were then known to him as_ would have 
prompted a reasonable and fair-minded man to make 
inquiry with reference thereto, and that such inquiry 
would have resulted in a knowledge of said fact, and 
that under these circumstances said Sam. Klein, on be- 
half of the garnishees took the bills receivable afore- 
said, and that the garnishees have received, and for the 
ar ee of this litigation now have, of the proceeds of 
said bills receivable the sum of near ten thousand dol- 
lars (exact sum is shown by the proof as said above), 
and have still uncollected bills of value, you will find 
the garnishees liable to the plaintiffs in the amount so 
colle ‘cted and the value found by you of the bills un- 
collected found by you—that is, return a verdict for the 
plaintiffs for the amount so shown by the proof to 
have been received by said garnishees and the value 
of the uncollected bills, if the sum of these do not 
exceed plaintiffs’ debt, unless you believe from 
the proof that the garnishees were in fact 
and in good faith creditors of Strauss & Levy 
in the full sum claimed by said garnishees, and that in 
the dealings of Sam. Klein, on behalf of the garnishees, 
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with Strauss & Levy, on the 10th of August, by which 
he obtained said bills receivable and canceled the gar- 
nishees’ claim against Strauss & Levy were in fact fair 
and honest and had with the single purpose of obtain- 
ing satisfaction of said debt, and that he received no 
more therefor than was reasonably worth the amount 
of said garnishees’ said debt. 

If the proof does so satisfy you of the honest fair- 
ness of the garnishees’ claim against Strauss & Levy, 
and of the honest fairness of Sam. Klein's dealings with 
them on the 10th of August, 1885, and that he re- 
ceived no more from them than was reasonably suf- 
ficient to satisfy the garnishees’ demand, you will find 
for the garnishees. 

Any subsequent conduct of Sam. Klein, in reference 
to the demands of other creditors, cannot affect his 
dealings with Strauss & Levy further than as circum- 
stances which it is proper for you to consider in de- 
termining whether said Sam. Klein, in his dealings on 
the 10th of August, 1885, with Strauss & Levy, was 
acting in perfect good faith and with the sole purpose 
of obtaining satisfaction of an honest debt due the gar- 
nishees, as they claim.” 


I have made this long extract from the charge, be- 
cause it is only fair to the trial Judge. 

Postponing, for the present, an examination of the 
question whether the Judge was right in saying to the 
jury that the value of uncollected bills receivable might 
be included in the verdict, the rest of the charge is and 
ought to be the law of the land, as it seems to me. 

Strauss and Levy had been in possession of these 
bills receivable ; they were their property. At the time 
of the trial Freiberg, Klein & Co. were in possession of 
them, or their money proceeds. The Hoffheimer Bros. 
had the right to claim that Strauss and Levy in dealing 
with their creditors, if they intended to make a prefer- 
ence, should do so openly, in good faith, and by a trans- 


action which would not reduce their assets beyond the 
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amount of the debt they thereby paid. If this were 
the character of Freiberg, Klein & Co.'s dealing 
with Strauss and Levy, it should be upheld. If not, 
then Hoffheimer Brothers have the right to recover 
from them, as fraudulent vendees, the amount of assets 
of Strauss and Levy found in their hands. 

The moment that Klein, knowing Strauss & Levy’s 
insolvency, took the bills receivable, he took them with 
knowledge that the effect of the transaction would be 
to hinder and delay, if. not defraud, the creditors of 
Strauss & Levy, among whom were Hoffheimer Brothers. 
Of course, he might do this, if he took the property in 
good faith for full value, with the single purpose of 
protecting himself; but it is for him to show that he 
paid value in good faith. This is established by the 
cases of 

-f allan rs, Statham. 93 How.. ATT7. 
Walcott vs. Almy, 6 McLean, 23. 
Hubbard vs. Allen, 59 Ala., 283. 
Hamilton vs. Blackwell, 60 Ala., 545. 
Hlarrell DN, Mitchell, 61 Ala., 270. 
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Buchanan vs, Buchanen. 72 Ala.., DD. 
Lelnick Pr vs. Brigham, 74 Ala., 598. 
(Airens vs. Hobhie. S°) Ala.. 466. 
Wedqworth ves. Wedgworth, 84 Ala., 274. 
Whaun vs. Atkinson, 84 Ala., 592. 


Also by the very recent case of Fish r vs. Moog, 
decided by Judge ToOULMIN in the Cireuit Court of the 
United States for the Southern District of Alabama, 
August 28, 1889, reported in 39 Federal Reporter, 665. 

The rule is thus stated by the learned Judge: 

“A conveyance of property as against the existing 


creditors of the grantor cannot be supported unless 
shown to have been founded on an adequate and valua- 
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ble consideration, and when between the grantee and 
an existing creditor a controversy arises as to the 
validity of the conveyance, the onus of proving that it 
was founded on an adequate and valuable consideration 
is cast on the grantee. * * * The relationship of 
the grantor and grantee, the pendency or apprehension 
of suits on pecuniary debts or liabilities then existing, 
are circumstances from which unfavorable presump- 
tions are drawn, and which call for evidence of a full 
and valuable consideration, and the burden rests on the 
grantee to repel these presumptions, and the sufficiency 
of the proof of a consideration must depend on the re- 
lations existing between the parties, the circumstances 
surrounding them when the transaction was entered 
into, and their subsequent conduct in reference to it. 
Clearer and more convincing proof will be required if 
these are calculated to excite a just suspicion of the 
fairness of the transaction.” 


In Oppenheimer vs. Halff, 68 Texas 409, the Court 
below gave the following charge (p. 411) : 


“Tf the jury believe from the evidence that said 
transfer was made by Burkhart before the levy, to the 
claimants, in satisfaction and payment of a debt or 
debts at that time existing and due from said Burkhart 
to the claimants, and if the latter acted in good faith 
in the transaction, then the jury will find for the 
claimants who are defendants, unless the jury believe 
from the evidence that the claimants, by said transfer, 
obtain more property of the debtor than was (under all 
the circumstances of the case which relate to the value 
of the goods and the mode and cost of realizing the 
debt therefrom) reasonably required to discharge their 
debt.” 


The Court of Appeals characterized this charge as a 
correct statement of the law in the abstract. The bur- 
den was not placed in the present case upon the ven- 
dees, Freiberg, Klein & Co., any more stringently than 
this charge required in that case. 

At page 412 the Court of Appeals defined the settled 


practice of the Courts of Texas by saying that, if an in- 
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struction be in the main correct or do not directly mis- 
state the law, it cannot be taken: advantage of except 
by iu special instruction on the part of the party com- 
plaining. 

The only special instruction asked in the present 
case upon this branch of it was in the following words 
(fol. 15): 

‘ The presumption of law is that the answer of the 


garnishees is true, and the burden of proof is upon the 
plaintiff to show that it is incorrect.’ 


This was objectionable because it asked for the state- 
ment of a purely abstract proposition, a practice for- 
bidden by the following decisions of this Court : 
| Hamilton vs. Fussell, 1 Cranch, 309, 313. 
Etting vs. U. S. Bank, 11 Wheat., 74-75 
Pehett vs. Poe, 2 How., 458. 


[t seems to me also that the instructions given by 
Judge McCormick were strictly within the rule thus 
stated in /ones vs. Simpson, 116 U. S., 609, 610: 

‘ When, at the trial of such an action, it is proved 
that the vendor made the sale with fraudulent intent to 
hinder and delay his creditors, the burden is thrown 
upon the vendee to prove payment of a sufficient con- 
sideration, but this be ing established, the burden is 
then upon the creditors attacking the sale to show bad 
faith in the vendee.” 


A man’s motives are to be deduced from his conduct. 
The Court told the jury that if the plaintiffs were cred- 
itors of Strauss & Levy, as they claimed, for something 
over $11,000, and Strauss & Levy were insolvent, and 
Klein knew it, or had knowledge of such facts as would 
have prompted inquiry, and such inquiry would have 


resulted in knowledge, and under these circumstances 
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Klein, on behalf of the garnishees, took the bills re- 
ceivable, the plaintiffs would be entitled to recover, un- 
less the garnishees were in good faith creditors in 
the sum claimed by them, and that the dealings of 
Klein on their behalf with Strauss & Levy were in 
fact fair and honest, had with the purpose of obtaining 
satisfaction of their debt, and that he received no more 
therefor than was reasonably worth the amount of said 
garnishees’ said debt. Proof that the plaintiffs were 
creditors, that Strauss & Levy were insolvent, and that 
Klein knew it when he took the goods, certainly es- 
tablished that the effect of the transaction would be to 
hinder and delay, if not defraud, the plaintiffs,.and thus 
established presumptively that the transaction was un- 
fair and dishonest, throwing the burden of proof on 
the defendants to show that they paid full value for the 
property. ‘The Circuit Court did not even go so far as 
this. All the testimony being before the Court, the 
Judge instructed the jury, not that if the plaintiffs 
were creditors, Strauss & Levy insolvent, and their in- 
solvency known to Klein, the burden of proof was 
thereby thrown upon the defendants, but that these 
facts would justify a verdict for the plaintiffs, unless 
the jury believed from the proof (not unless the de- 
fendant proved—vot unless the jury believed from the 
proof given by the defendants—/ut unless the jury 
believed from the whole proof) that the creditors were 
in good faith creditors in the full sum claimed ; that the 
dealings of Klein were honest and fair, had with the 
purpose of obtaining satisfaction of the debt; and that 
he received no more than was reasonably worth the 
amount of his debt. This was not a charge transferring 
the burden of proof from the plaintiffs to the defend- 
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ants. It was based upon the entire case, which pre- 
sented all the testimony to the jury, and in which the 
Court had already directed the jury that a creditor of a 
failing debtor might receive satisfaction of his debt by 
transfer of bills receivable, but must use good faith in 
such transaction and take no more value than, might 
be reasonably adequate to pay his debt, and not use 
his debt as a shield to the creditor or an impediment 
to other creditors in reaching other assets of the failing 
creditor. If the garnishees desired a more specific 
charge with regard to the burden of proof, they should 
have resorted, not to the abstract proposition they in 
fact submitted to the Court, but to the correct practice, 
established in Texas, of asking a special instruction 
applicable to the testimony. This they omitted to do, 
and, by omitting to do, forfeited their right to object 
to the charge in the form in which Judge McCormick 


gave it. 


III. 
AMOUNT OF VERDICT. 


Iam advised by my associates, who tried this case 
in Texas, that under the laws of that State choses in 
action are not subject to garnishment, and that the trial 
Judge erred in permitting the jury to assess the value 
of uncollected bills receivable. I quote from the brief 
furnished me by Messrs. Shepard & Miller, as follows : 

“ But the error was an immaterial one, because the 


testimony of Klein showed that they had collected 
$12,165.41 with $500 additional admitted in cross-ex- 
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amination (see printed record, page 21). The Court 
permitted them acredit in the instruction to the jury 
to the amount of $2,362.99, cost and expenses in the 
collection of the fund, and in the maintenance of 
litigation (see printed record, page 15). The account 
shows attorneys’ fees of $250 in this case, and about 
$2,000 for attorneys’ fees and traveling expenses. 
4 : On the hearing of the motion for new trial we con- 
tended that the garnishees were not entitled to deduct 
| from the fund any amount of attorneys’ fees or expenses 
) (see Hobbs Us. McLane. 117 U. Ss. 531. HS 2). We pro- 
. posed to the Court, however, in the event that he should 
disagree with us, to remit all of the judgment in excess 
| of the amount of funds in the hands of the garnishees. 
The Court concurred with us, that we were entitled to 
the whole fund, and the motion was overruled, and no 
remitittur was entered. We suppose, if necessary, a 
remitittur can be entered in the Supreme Court. 

At the time the garnishees’ answers were controverted, 
they had collected—according to their account ren- 
| dered— only $2,923.61 (Record, p. 15). 

We think it clear. however. that the effect of the 

garnishment proceeding must be determined by the 
status at the time of the judgment. Judgment should 
be rendered then against the garnishees for such sums 
as had been collected.” 


This clear and intelligent statement of my learned 
associates seems to leave the case without much neces- 
sity for further discussion, except on a single point. I 
would, however, direct the Court’s attention to the fol- 


lowing : 


| First. That in addition to the money received the 
\ garnishees admit that they took from one Watts, for 
; one of the claims transferred, a house and lot in 
1 Alexander, Texas, in full settlement. They have it yet ; 
| it is worth about $500 ; they have not put it down in 
a the list of amounts received on the claims and accounts 


and do not know why (fol. 38). 
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The total amount received by Freiberg,. Klein & Co., 
as sworn to by Seinsheimer, was, on May 1, 1886, 
$12,165.41. To this add the Watts house and lot. and 
the total receipts are established to have been before 
the time of trial $12,665.41. Against this Frieberg, 
Klein & Co., charge certain expenses of collection 


rregating $2,362.99. In this they include fee paid 


agg 
Wright, Wright & Eckford $250, for services in this 


sé 


case. Another item is “ attorneys’ fees and travelling 
expenses, $2,000." This statement makes very 
manifest uat the recovery was for less than the amount 
the garnishees were fairly chargeable as received from 
the bills receivable before and at the time of trial. 

There cannot be a reversal with a venire facias d 
novo for this reason. And if there is to be a modifica- 
tion of the judgment, it cannot extend beyond the 
excess above the true amount of judgment. 

The remaining question is, whether the true amount 
13 by the laws of Texas to be determined by the con- 
dition of the account at the time of trial, or at the time 
when the garnishees answer was controverted by reply. 

Part of the Texas Statutes upon this subject has been 
copied in the brief of my learned friend Mr. Morris, as 


follows : 


‘¢ Art. 205. Shoul | it appear from the answer of the 


garnishee, * * or should it be otherwise made to 
appear, *~ * * thatthe garnishee is indebted to the 


defendant in any amount, or was so indebted when the 
writ of garnishment was served, the Court shall render 
judgment for the plaintiff against the garnishee for the 
amount so admitted or found to be due to the defend- 
ant from the garnishee,” etc. 


“ Art. 206. Should it appear from the garnishee’s 
answer or otherwise that the garnishee has in his pos- 
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session, or had when the writ was served, any effects of 
the defendant liable to execution, the Court shall 
render a decree requiring the garnishee to deliver up 
to the Sheriff,” ete. 

“ Art. 207. Should the garnishee be adjudged to have 
effects of the defendant in his possession as provided 
in the preceding article, and fail or refuse to deliver 
them, * * * the garnishee shall be cited to show 
canse at the next term of the Court why he should 
not be attached for contempt of Court. *“ = * Ane 
should the garnishee fail to show some good and suffi- 
cient excuse for such failure or refusal, he shall be 
fined for such contempt and imprisoned until he shall 
deliver such effects.” 


To these I add the following 


“ Art. 208. Where the garnishee is an incorporated 
or joint stock company, and it appears from the answer, 
or otherwise, that the defendant is, or was when the 
writ of garnishment was served, the owner of any 
shares of stock in such company or any interest therein, 
the Court shall render a decree ordering the sale under 
execution in favor of the plaintiff against the defendant 
of such shares, or interest of the defendant in such 
company, or so much thereof as may be necessary to 
satisfy such execution.” 

“ Art. 220. It shall be a sufficient answer to any 
claim of the defendant against the garnishee founded 
on any indebtedness of such garnishee, or on the pos- 
session by him of any effects, or where the garnishee is 
an incorporated or joint stock company in which the 
defendant was the owner of shares of stock or other 
interest therein, for the garnishees to show that such in- 
debtedness was paid, or such effects were delivered, or 
such shares of stock or other interests in such company 
were sold under the judgment of the court in accord- 
ance with the provisions of this chapter.” 


It does not seem to me that there can be much 
question as to the meaning of these provisions. 
The State of Texas had a right to provide that 


garnishees should be liable for all moneys and 


Dit 


other property coming into their hands down to the 
time of trial. It has done so by the legislation in 
question. Alternative language is repeatedly’ used. 
The garnishee is liable, if at the time of the garnish- 
ment he had, or if he has in his possession effects of the 
debtor. ‘The garnishee is liable if he was, at the time 
of the garnishment, or if he is indebted to the debtor. 
No doubt is left of the intention of the Legislature to 
hold tl 


hands after the date of varnishment, and also for his 


e garnishee liable for effects coming into his 


indebtedness to the defendant, created or existing 
after the garnishment. The question 1s, to what time 
does this liability of the garnishee to be subjected to 
the claim of the creditor continue. 

The rules of vramimar require the inquiry to relate 
to the time of tnial. The tense used is the present ; 
‘is indebted,” “ has effects.” Grammar is not incor- 
rectly used here, and that the time of trial is the date 
meant by the language of the statute, is shown by 


Section 207. If the garnishee 


“be adjudged to have effects of the defendant in his 


Possession, 


means “if he have af the time of the trial,” and after 
demand made by the Sheriff or Constable, if he fail to 
excuse himself for not delivering, then he shall be 
tined and imprisoned until he deliver such effects. 
This language relates to a time at least as 
late as the day of trial. It is certain from 
this that the State of Texas intends to 
hold a garnishee liable for effects, which at the time of 
trial he may have in his possession and refuse to sir- 


render to the Sheriff or Constable on demand. 
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The same is true where the garnishee is an incorpo- 
rated or joint stock company. The remedy given in 
case the defendant 
66 ba * , , , . : 

1s, or was, when the writ of garnishment was served, 
the owner of any stocks,” 
is a decree for sale of the shares; and Article 209 pro- 
vides that the Sheriff or Constable making such sale 


“ shall execute a transfer of such shares or interest to 
the purchaser.” 


These provisions tend to illustrate Article 20D, and 
convince me that the law of Texas, providing that 
if it be made to appear from the answer of the gar- 
nishee or otherwise, that the garnishee is indebted to 
the defendant in any amount, or was so indebted when 
the writ of garnishment was served, the Court shall 
render judgment for the plaintiff against the gar- 
nishee, relates to an indebtedness existing at the time 
of the trial. 

Upon this theory, which was adopted by the Court 
below, Freiberg. Klein & Co. became liable to Hoffheimer 
Bros. for $12,665.51, less whatever sum the Court may 
be of opinion it is proper to deduct by reason of the 
cost of reducing this sum from bills receivable to 
money. Certainly the fee paid to Wright, Wright & 
Eckford $250 for services in this case, cannot be the 
subject. of such deduction, and I respectfully submit 
that a general item of “ attorneys’ fees and travelling 
expenses $2,000” should not be deducted. But sup- 
posing this to be otherwise, then the amount of 
$12,665.41 is to be reduced by $2,000, or at the most 


$2,112.99 (fol. 27), leaving an indebtedness recoverable 
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by Hoffheimer Bros. of $10,552.52, 1n which case a 
very small remittitur would be required. 

This sum of $2,112.99 is made by deducting, from the 
total amount of expenses claimed by the garnishees 
$2,362.99, the sum of $250 paid Wright, Wright & 
Eekford. 

The construction thus given to the laws of Texas is 
neither uncommon nor strained. 

The writ of attachment in use in this country had its 
origin in the customs of the City of London (Drake on 
Attachment, § 1), where it was held that this process 
had the effect to subject assets coming into the custody 
of the garnishee, after the service of the writ. 

In Bohun’s Privilegia Londini, at page 197 (p. 255 
of 3d Ed.), the following is said to be the rule prevail- 
ing in that City (italics in original) :— 

“If A attaches the Monies or Goods of M in the Hands 
of K in this (Maior’s) Court, and if R have no Monies 
or Goods in his hands belonging to M at the time when 
the Attachment shall be made; and it shall happen that 
six Months after, R shall become indebted to M or have 
Goods in his Hands belonging to M and the Plaintiff 
A by virtue of the Attachment made as aforesaid, shall 
recover the Money or Goods he shall prove came to the 
Hands of R after the Attachment made. The general 
issue upon all Attachments being, Whether LR, who is 

called the Garnishee at the time of the Attachment made, 


or at any time after, had any Monies or Goods of M in 
Ais Hands.” 


It appears, upon examination, that, although Bohun 
fails to give the proper credit, this passage was copied 
by him from an anonymous work which appeared in 
1680, entitled “ Zex Londinensis, or the City Law 
showing the powers, customs and practice of all the 
City Courts” (p. 20). Both these volumes are in the 
library of Columbia College. 
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The passage, in a slightly varied form, was quoted 
by Giles, arguendo, in McDaniel vs. Hughes, 3 East, 
367, 374, where the learned counsel cited the following 
passage from 1 Comyn’s Digest, Title Attachment, C, 


page 451: 


“ If goods come to the hand of the garnishee after 
an attachment granted in the Mayor's Court, they may 
be attached.” 


The rey yrter Hi ids 


” For which he cites Privil. Lond.” 


The passage cited follows, being the same quoted by 
me above. Either the reporter or the annotator, in a 


note referring to the page of Bohun’s Privi/egia, says : 


‘* The page referred to is 197. In my edition, which 
is the third, it is 255. 


The same learned counsel, (Giles), had previously 
argued (p. 374) that: 


“The proceedings in the Mayor's Court in this in- 
stance have been according to the long established 
usage of that Court and part of the custom of foreign 
attachment recognized by the Courts of Westminster 
If the property of the defendants below be found to 
have come into the hands of the garnishee before plea 
pleaded it is liable to be attached by the custom.” 


The reporter then adds the following, ( brackets his) : 


% (The Common Serjeant AS A micus C'urw asserted 
such to be the constant practice and observed, that there 
was no inconvenience in it for if the garnishee came in 
immediately and plead he got rid of the attachment 
at once. but if he chose to wait it was reasonable that 
he should answer up to the time when he came in; 
otherwise he was liable to be harassed with new at- 
tachments till the expected property was fixed in his 
hands.)” 
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In 1 Rolle’s Abridgment, at page 553 G 4, 1t is said that 
the attachment extends according to the notice to prop- 
erty or debts afterwards accruing due to the defendant 
before appearance ; andin Pulling on the Laws and Cus- 
toms of London, Note ¢, to page 190, it is said that 


money not due may be attached, to be paid over. 


| find the following passage at *page 27 of Locke 


on the Mavor’s Court of London : 


‘ Although no action can be entered by the obligee 
for a debt upon a bond, bill or note, the date of pay- 
ment of which has not arrived, * = 7° gti the 
plaintiff would thereupon have judgment against the 
garnishee for the money attached, but execution cannot 
be awarded for the money until it become due.” 


Mr. Locke also says *p. 32: 


‘Goods or money coming to the hands of the gar- 
nishee belonging to the defendant, or the garnishee be- 
coming indebted to the defendant between the attach- 
ment and the plea, such goods, money and debts 
may be recovered in the attachment. The general 
issue in all attachments being whether the garnishee at 
the time of the attachment made or at any time after 
(that is before plea pleaded) had any money or goods 
of the defendant in his hands.” 


The same rule prevails in several American States 
with differences according to the views of public policy 
entertained by the various legislatures. 

Chief-Justice DRAKE, in his work on Attachment (6th 
Ed.), at page 671, says :— 


“In New Hampshire, in Vermont, and in Pennsyl- 
vania since 1836, the garnishee is chargeable not only 
for the effects in his hands when he was summoned 
but also for whatever may come into his hands or be- 
come due from him to the defendant between the time 
of the garnishment and that of the answer. In each 
~ase however, this results, from peculiar statutory 
provisions. In Maryland the practice is to condemn all 
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property of the defendant's in the hands of the garnishee 
at the time of trial. And in New York where garnish- 
ment as it elsewhere exists is not known, but where the 
service of the attachment upon a person having prop- 
erty of the defendant in his possession, is, in effect, an 
attachment of the property, it was held, as between 
different attaching creditors, that an attachment served 
on the 6th of April, upon a factor having in his hands 
property of the defendant and also tills of lading of 
goods consigned to him by the defendant, but not yet 
received, was a continuing attachment, which was en- 
titled to precedence of one served on the Loth of June, 
after the reception by the factor of the soods specified 
in the bills of lading. 


Senator DANIEL, in his work on the Law and Practice 
of Attachment under the Code of Virginia, Section 259, 
Says : 


“A debt not due may be attached, and judgment against 
the garnishee in respect to 1t may be rendered at once, 
but execution cannot issue in favor of the plaintiff until 
it becomes due. itis not necessary that the time of 
payment should fall before the garnishee’s examination 
or answer. ‘The foreign authorities cited in the notes 
sustain these propositions. They have not been adju- 
dicated in Virginia. It has been the practice in some 
of the Circuit Courts to continue the case as to the 
garnishee until his lability matured, instead of giving 
judgment beforehand.” 


The cases cited by the learned author consist of the 
passage already quoted by me from Locke, and of the 
following : Walker vs. Gibbs, 2 Dall., 211; Staples vs. 
Staples, 4 Greenleaf, 532. 

I quote the following which the learned author sub- 
joins as note 2 of § 259: 


“«* The garnishee may plead it is true that he hath so 
much money in his hands, but that the same is not due 


or payable to the defendant till a certain day to come. 


Locke, p. [28*] ; Hals vs. Walker, 1 Roll. Abr., 553; 
Robbins vs. Standard, 1 Siderfin, 327; Self vs. Kennicot, 
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2 Shower, 506. It was held in Elizabeth's reign that 
there could not be an attachment of a debt not payable 
Dalton vs. Selly, Cro. Eliz., 184; Leukner vs. Huntley, 
id., 713; Locke |28*], n. (z); but the cases above 
cited, decided in 2 Car., 2, 19 Car., 11 and2and 3 
Jac. 2, respectively, established that where there is 
delitum mn presenti, though solvendum in futuro it may 
be attached before it is payable, though it cannot be 
condemned until after.” (5 Robinson’s Practice, 834). 


At Section 260 Mr. Daniel says (italics his) : 


‘“ Section 17 of Chapter 151 says: ‘ If it appear, etce., 
that at orn AFreR the service of the attachment Ae 
was indebted to the defendant, ete., or had in his pos- 
session or control any goods, chattels, and money, 
securities, etc., the Court may order him to pay the 
amount so due by him and to deliver such effects, etc.” 
Query: As to meaning of words ‘or AFTER,’ Is 
there any interpretation which can be given other than 
they were intended to apply to such debts and effects 
as came mto being or into the hands of the garnishee 
between service of the writ and his answer ?” 


The language of the statute of Maryland expresses 
the same purpose as that of Texas, although in differ- 
ent words. The Maryland provision is this, (Code 
1860, Vol. 1, page 48, Section 16) :— 

“In all cases of attachment, whether upon warrant, 
judgment or decree, the plaintiff may exhibit interroga- 
tories in writing to the garnishees who shall * * * 
answer the said interrogatories touching * * * the 
property of the defendant in his possession or of or by 
him owing or due at the time of serving such writ of 
attachment or at any other time.” 


In Glenn vs. Glass Company, 7 Md., 287, St. George 


W. Teackle, arguendo. says : 
’ : ’ » 


“The moment Glenn was appointed trustee, by 
operation of law all the property of the insolvent passed 
to his hands and vested inhim * * * The practice 
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for sixty years has been to condemn all property and 
credits in the hands of the garnishee a/ the time of the 
trial.” (Hinkley on Attachment, 51, 109). 


The Court say (p. 296) : 


“ Besides, it has been the general practice under our 
attachment system under the authority of the Fifth and 
Sixth Sections of the Act of 1795. Chapter 56, to con- 
demn all credits or property in the hands of the gar- 
nishee of the debtor at the time of the trial.” 


I do not refer to the customs of the City of London, 
or the statutes of these American States, as authorities 
bearing on the construction of the laws of Texas. ex- 
cept in this way, viz. : to prove that it has not been 
unusual, in the history of jurisprudence, to treat the 
garnishee as converted by force of the notice given 
him, or service upon bim, into a trustee’ for the benefit 
of the creditor. of all assets of the judgment debtor 
coming into his hands after the service of the garnish- 
ment process. In London this lability seems to have 
ended at the time of plea pleaded, but to have applied 
to debts not yet matured. 

In some of the American States the same rule is 
adopted. In Maryland the liability continues and ap- 
plies to all assets coming into the hands of the gar- 
nishee until the time of the trial. Inasmuch as the 
mandate of the laws of Texas, according to the estab- 
lished rules of grammatical construction, by the use of 
the present tense, refers to the time of the trial and 
judgment of the Court, the Maryland rule would seem 
to be applicable in Texas. 

The extent to which this question has come before 
this Court of Appeals of Texas, has only required that 


learned tribunal to hold that while promissory notes 
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in the hands of a garnishee are not liable to garnish- 
ment, collections on such promissory notes made after 
the service of the garnishment process, but before the 
filing of the answer, were subject to the plaintiff's 
claim. 

The two cases in which this was held, Zirre// vs. 
(Cana la. 25) ‘Texas. b>.. and kllis i US, Luttl ‘ 26 Texas, 
283, did not involve the proj osition now before this 
Court. In the former, there was no money on hand at 
the time the writ of garnishment was served, but 
before the time of filing his answer, the garnishee 
had collected $219. In the latter, the Court held that 
promissory notes in the hands of the garnishee were 
not liable to the garnishment, but that the sum of $155 
collected upon such notes and admitted by the garn- 
ishee’s answer to be then in his hands, was liable to be 
subjected to the plaintiff's claim. The sy/labus of the 


case of 7irrell vs. Canada, is as follows: 

‘ Promissory notes and accounts in the hands of an 
agent for collection, and which are uncollected. are not 
the subject of garnishment in a proceeding by attach- 
ment or in a proceeding under the statute providing for 
the issuance of a writ of garnishment to satisfy a judg- 
ment against the owner of such choses in action. 

Money which has been collected on such claims by 
the agent after the timé of service on him of the writ of 
garnishment, and remaining in his hands when he makes 
his answer thereto, if the claim on which it was collected 
had not been assigned, is subject to the claim of the 
plaintiff in the proceeding, and was properly adjudged 
to him.” 


This case establishes, of course, though not more 
clearly than the express language of the statute, the 
lability of the garnishee for moneys coming into his 


hands after the service of the writ of garnishment, but 
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leaves open the question whether this liability ends 
with the answer of the garnishee, or continues to the 
time of trial. 

For the foregoing reasons I respectively submit that 
there is no error in the record, and that judgment 
should be affirmed and the cause remanded for its 
collection. 

Gro. HOoaDLy, 
Of Counsel for Defendants in Error. 
New York, November 11, 188%. 
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MRS. NANCY A. BRADLEY, &¢., ET AL. VS. H. B. CLAFLIN ET AL., 4c. 1 


a Unitep States or AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


Horace B. CLaPrurn et al. 7 

v8. » No. 8896. 

JuLius Lasso ef als. 

Henry Bernuerm ef al. 

Ux. . No. ROT 

Jutius Lusso et als. } 

Simon Avuaust et al. Consolidated. 
s » No. 8898. 


JuLius Lasso e¢ als. 


CHaRLes F. CLAFLIN ef al. 
8. » No. 8899. 
Jutius Lisso et als. 


Appellees, ; 
versus 
Mrs. Nancy A. Braptey, Wife, &c., and Curis. Cuarreg, Jr., 


Syndic, &c., Appellants. 
Transcript of record. 


b Walter H. Rogers, Esq., for appellants; Kennard, Howe 
and Prentiss, for appellees. 


Appeal returnable to the Supreme Court of the United States, at 
the city of Washington, D. C., on the second Monday of October, 
LSS6. 


l Bill of Complaint. Filed Nov. 13th, 1879. 
U.S. Circuit Court. 


H. B. CLaFiin ef al. ) 
ve. . No. 8896. 
Junius Lisso et al. } 


To the judges of the circuit court of the United States for the dis- 
trict of Loulsana: 

Horace B. Claflin, Edward E. Eamer, Horace J. Fairchild, Wil- 
liam S. Dunn, Dexter N. Force, Daniel Robinson, and John Claflin, 
of the city of New York, and each and all citzens of the State of 
New York, bring this their bill against Julius Lisso and Clara 
Forcheimer, his wife, and John N. Scheen and. Nancy A. Bradley, 
his wife, each and all of Coushatta, Louisiana, and each and all citi- 
zens of the State of Louisiana. 

And thereupon your orators complain and say : 
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First. That your orators now compose, and have for upwards of 
two vears last past composed, the mercantile firm of H. B. Claflin & 
Co., domiciled and doing business as merchants in the city of New 
York; that the said Julius Lisso and John H. Scheen have, during 

the same time and at the periods hereinafter set forth, com- 
2 posed the commercial firm of Lisso & Scheen, of Cowshatta, 

Louisiana, and as such are justly and truly indebted unto 
your orators in solido in the sum of nin thousand five hundred and 
eighty ,\4, dollars, with interest thereon at 7 per cent. per annum, 
as follows: 

On promissory notes made by said Lisso and Scheen to orators’ 
firm for value received in merchandize, viz: 

One note for $2,161.76, dated New York, Si pt. 1, 1878, payable 
Dec. 4th, 1878. : 

One note for $2,161.76, dated New York, Sept. 1, 1878, payable 
Jan’y 4, 1879. 

One note for $2,161.77, dated New York, Sept. Ist, 1878, payable 
Keb’y 4th, 1879. 

One note for $2,161.78, dated New York, Sept. 1, 1878, payable 
March 4th, 1879. 

And on open account for goods, wares, and merchandize sold by 
orators to said Lisso and Scheen in Septem ber and October, 1878, 
and to them delivered at their request, to the amount and value of 
nine hundred and thirty-three ~}5, due Dec. 18th (average), 1878, 
and said notes and account are made part hereof. 

Second. ‘That on or about the 4th December, 1878, your orators 

commenced their certain suit of attachment in the district 
3 court of the parish of Red River against the said Lisso and 
Scheen and their said wives, the said Clara Forcheimer and 
Nancy A. Bradl y,and others. in accordance with the law and prac- 
tice of Louisiana, and certain property of.said Lisso and Scheen, 
partnership and individual, was seized under said attachment; and 
your orators annex hereto and make part hereof the petition in 
sald cause and the return to the writ of attachment issued ‘in said 
suit, marked Exhibit A of this bill. They reiterate all the allega- 
tions of said petition, and they show that by the said seizure under 
said attachment they have acquired a just and valid lien and privi- 
lege on the property seized by virtue of and under the laws of 
Louisiana. ‘They further show that all the defendants in said cause 
appeared therein by counsel and filed certain defences, as by said 
record will more fully and ut large appear ; that on the 19th day of 
May, 1879, the said cause was removed to this honorable court, and 
is now here under the No. 8883 of the docket: and, for greater cer- 
tainty, your orators refer to the record of said cause and make the 
same part hereof. 
4 Third. Your orators further’ show that the said Lisso and 
Scheen obtained the goods, wares, and merchandize sold by 
orators to them, aforesaid, by false representations as to theirsolvency 
made to orators’ firm in New York and in contemplation of the 
fraud and insolvency hereinafter set forth. 
Among other assets they reported the real estate here nafter men- 
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tioned, which they declared to be and which is justly worth upwards 
of twenty thousand dollars. 

That thereafter and on or about the 23d November, 1878, being 
entirely insolvent and largely indebted not only to your orators, 
but to others, the said Julius Lisso and John H. Scheen did con- 
spire and collude with their said wives and their said wives with 
them to cheat, hinder, delay, and defraud your orators by making 
a pretended, simulated, and fraudulent transfer of all the real estate 
of the said Lisso and Scheen unto their said wives, respectively, in- 
cluding alike the partnership and individual real property of said 
Lisso and Scheen in the town of Coushatta and parish of Red River, 

and also the interest in the telegraph line described in the 
o deeds. 

That said pretended, simulated, and fraudulent transfers 
were made on the 23rd day of November, 1878, and recorded in the 
office of the parish recorder at Coushatta, and were by acts before D. 
H. Hayes, notary publie, and for greater certainty your orators 
annex hereto and refer to said acts asa part of this bill. 

Now, your orators aver that said acts purported to be dations en 
paiement, but they allege and charge that they and each of them was 
and is illegal, fraudulent, simulated, and void and worked and still 
work great injury to your orators; that they were and each of them 
was made when the transferees were insolvent; that after such trans- 
fers the transferees had not property enough left to pay orators’ 
claims ; that the said transferees and each of them knew of the insol- 
vency of tlie said Lisso and Scheeu and was a party to and colluded 
in said fraud. They further show that the price named in said pre- 
tended dations en paiement or transfer was wholly inadequate and 

fraudulent; and they show that even if the said acts or trans- 
6 fers had and have any reality in law they gave and givean 

unjust and unlawful preference and are null and void; but 
they expressly aver and charge that the said Lisso and the said 
Scheen owed their said wives nothing whatever at the time of said 
pretended transfers, whether on paraphernal account or otherwise. 

And your orators exhibit this their bill as well in aid of the pre- 
ceedings in said suit No. 8883 as for such discovery and rehief as 
they may be entitled to in the premises. 

To the end therefore that the said defendants may, if they can, 
show why your orators should not have the relief hereby prayed, 
and may pon theirrespective and several corporal oaths and accord- 
ing to the best and utmost of their several and respective knowledge, 
remembrance, information, and belief full, true, direct, and perfect 
answer make to each and every allegation of this bill; 

And that the said transfers or dations en paiement passed before D. 
H. Hayes, notary public, on the 23rd November, 1878, may be de- 
clared to be simulated, fraudulent, injurious, illegal, null, and void, 

and all the property therein described subjected to the just 
7 claims of and debts due your orators as aforesaid and sold to 
pay the same; : 

And that the debts due and owing to your orators’ may be 
duly liquidated by proper decree as to the said defendants Lisso 
and Scheen, as well as to the other defendants; 
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And that if need be an account may be taken of the rents and 
profits of the said property which have been received by the said 
defendants, Mistress Lisso and Mistress Scheen, or their saidshusbands 
since the time of said pretended, simulated, and fraudulent dations 
en paiement ; | 

And that an injuction may issue herein and a receiver be ap- 
pointed according to the rules and practice of courts of equity ; 

And that your orators may have such further and other relief in 
the premises as the nature of the case may require and to your 
honors shall seem meet— 

May it please your honors to grant unto your orators writs of 
subpena, to be directed to the said Julius Lisso and to Clara Fore- 
heimer, his wife, and to John H. Scheen and Nancy A. Bradley, his 
wife, commanding them and each of them, at a certain time and 

under a certain penalty therein to be limited, personally to 
8 appear before this honorable court and then and there full, 

true, direct, and perfect answer make to all and singular the 
premises, and further to stand to, perform, and abide such further 
order, direction, and decree therein as to this honerable court shall 
seem meet. 

KENNARD, HOWE & PRENTISS, 
. Solicitors for Complainants. 


W. W. HOWE, Of Counsel. 


sull of Complaint. Filed Nov. 13th, 1879. 
U.S. Circuit Court. In Equity. 


Henry BERNHEIM et al. | 
vs. > No. 8897. 
Jutius Lisso et als. } 


To the judges of the circuit court of the United States for the district 
of Louisiana: 

Henry Bernheim and Elias August, of the city of New York, 
both citizens of the State of New York, bring this their bill against 
Julius Lisso and Clara Forcheimer, his wife, and John H. Scheen 
and Nancy A. Bradley, his wife, each and all of Coushatta, Louisiana, 
and each and all citizens of the State of Louisiana; and thereupon 

your orators complain and say: 
9 First. That your orators now compose and for the two 

vears last past have composed the commercial firm of H. 
Bernheim and August, of the city of New York, domiciled and 
doing business as merchants in said city ; that the said Julius Lisso 
and John H. Scheen have during the same time and at the period 
hereinafter set forth composed the commercial firm of Lisso and 
Scheen, of Coushatta, Louisiana, and as such are justly and truly 
indebted unto your orators in solido in the sum of six hundred and 
fifty-five ,°5, doliars, with interest thereon at five per cent. per an- 
num, as follows: 
_ On a promissory note made by said Lisso and Scheen to orators’ 
firm, for value received in merchandise, for $543.13, made August 
16th, 1878, due February 19th, 1879, with interest. 
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And on open account for goods, wares, and merchandise sold by 
orators to said Lisso and Scheen in October, 1878, and to them de- 
livered at their request, to the amount and value of $112.25, due 
cash. 

And said note and account are made part hereof. 

Second. That on or about the 4th of December, 1878, vour orator- 

commenced their certain suit of attachment, in the district 
10 court of the parish of Red River, against the said Lisso and 

Scheen and the said Clara Forcheimer and Nancy A. Bradley, 
their said wives, and others, in accordance with the law and practice 
of Louisiana, and certain property of said Lisso and Scheen, part- 
nership and individual, was seized under said sattachment; and 
your orators annex hereto and make part hereof the petition in 
said cause and the return to the writ of attachment issued in said 
suit, marked Exhibit “A” of this bill. 

They reiterate all the allegations of said petition and they show that 
by the said seizure under said attachment they have acquired a just 
and legal lien and privilege on the property seized by virtue of.and 
under the laws of Louisiana. They further show that all the de- 
fendants in said cause appeared therein by counsel and filed certain 
defences, as by said record will more fully and at large appear. 

That on the 19th day of May, 1879, the said cause was removed 
to this honorable court and is now here under the No. 8880 of the 
docket; and for greater certainty your orators refer to the record of 

said cause and-make the same part hereof. 
1] Third. Your orators further show that the said Lisso and 
Scheen obtained the goods, wares, and merchandise sold by 
orators to them as aforesaid by false representations as to their 
solvency, made to the agent of orators and in contemplation of the 
fraud and insolvency hereinafter set forth. 

That thereafter and on or about the 25rd of November, 1878, 
being entirely insolvent and largely indebted not only to your ora- 
tors but to others, the said Julius Lisso and John H. Scheen did 
conspire and collude with their said wives and their said wives with 
them to cheat, hinder, delay, and defraud your orators by making 
a pretended, simulated, and fraudulent transfer of all the real estate 
of the said Lisso and Scheen unto their said wives, respectively, in- 
cluding alike the partnership and individual real property of said 
Lisso and Scheen in the town of Coushatta and parish of Red River, 
and also the interest in the telegraph line described in the deeds. 

That said pretended, simulated, and fraudulent transfers were 
made on the 23rd day of November, 1878, and recorded in the office 

of the parish recorder at Coushatta, and were by acts before 
12 D. H. Hayes, notary public, and for greater certainty your 

orators annex hereto and refer to said acts as a part of this 
bill. 

Now, your orators aver that said acts purported to be dations en 
paiement, but they allege and charge that they and each of them 
was and is illegal, fraudulent, simulated, and void and worked and 
still work great injury to your orators; that they were and each of 
them was made when the transferrers were insolvent; that after 
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\ 
said transfers the transferrers had not property enough left to pay 
orators’ claims: that the said transferrers and each of them knew 
of the insolvency of said Lisso and Scheen and was a party to and 
colluded in said fraud. 

They further show that the price named in said pretended 
dations en paiement or transfer was wholly inadequate and fraudu- 
lent, and they show that even if the said acts or transfers have or 
had any reality in law they gave and give an unjust and unlawful 
preferance and are null and void; but they expressly aver and 
charge that said Lisso and said Scheen owed their said wives nothing 
whatever at the time of said pretended transfers, whether on para- 

phernal account or otherwise. 
13 And your orators exhibit this their bill, as well in .aid of 
the proceedings in said suit No. 8880 as for such discovery 
and relief as they may be entitled to in the premises. 

To the end, therefore, that thesaid defendants may, if they can,show 

why your orators should not have the relief hereby prayed, and 
may, upon their respective corporal oaths and according to the best 
and utmost of their several and respective knowledge, remembrance, 
information, and belief, full, true, direct, and perfect answer make 
to each and every allegation of this bill; 
_ And that the said transfers dations en paiement, passed before D. H. 
Hayes, notary public, on the 25rd November, 1878, may be declared 
to be simulated, fraudulent, injurious, illegal, null, and void, and 
all the property therein described subjected to the just claims of and 
debts due your orators as aforesaid and sold to pay the same; 

And that the debts due and owing to your orators may be duly 

liquidated by proper decree as to the said defendants Lisso 
14 and Scheen as well as to the other defendants : 

And that, if need be, an account may be taken of the rents 
and profits of the said property which have been received by the 
said defendants, Mistress Lisso and Mistress Scheen, or their said hus- 
bands since the time of said pretended, simulated, and fraudulent 
dations en paiement ; 

And thatan injunction may issue herein and a receiver beappointed, 
according to the rules and practice of courts of equity, and that 
your orators may have such further and other relief in the premises 
as the nature of the cause may require and to your honors shall 
seem meet— 

May it please your honors to grant unto your orators writs of sub- 
pena, to be directed tothe said Julius Lisso and to Clara Forcheimer, 
his wife, and toJohn H.Scheen and Nancy A. Bradley, his wife, com- 
manding them and each of them, at a certain time and undera certain 
penalty therein to be limited, personally to appear before this honor- 
able court and then and there full, true, and direct and perfect an- 
swer to make toall and singular the premises, and further to stand 
to, perform, and abide such further order, direction, and decree 
therein as to this honorable court may seem meet. 


15 KENNARD, HOWE & PRENTISS, 
| ! Solicitors for Complainanis. 
W. W. HOWE, Of Counsel. 
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Bill of Complaint. Filed Nov. 13th, 1879. 
U. 8. Circuit Court. In Equity. 


Simon Avuaust ef al. ) 
vs. >» No. 8898. 
Jutivs Luisso et als. 


To the judges of the circuit court of the United States for the dis- 
trict of Louisiana: 

Simon August, Charles L. Bernheim, and Felix wu. Bauer, of the 
city of New York and all citizens of the State of New York, bring 
this their bill against Julius Lisso and Clara Forcheimer, his wife, 
and John H. Scheen and Nancy A. Bradley, his wife, each and all 
of Coushatta, Louisiana, and each and all citizens of the State of 
Louisiana ; and thereupon your orators complain and say: 

First. That your orators now compose and for the two years last 
past have composed the commercial firm of August, Bernheim & 
Bauer, of the city of New York, domicijed and doing business as 

mnerchants in said city; that the said Julius and John H. 
16 Scheen have during the same time and at the period herein- 

after set forth composed the commercial firm of Lisso & 
Scheen, of Coushatta, Louisiana, and as such are justly and truly 
indebted unto your orators in solido in the sum of twenty-three 
hundred and twenty-six ,°; dollars, with interest thereon at seven 
per cent. per annum from maturities as follows: 

On a promissory note made by said Lisso and Scheen to orators’ 
firm, for value received in merchandise, for $1,422.25, made Septem- 
ber Ist, 1878, due March 4th, 187, with interest. 

And on open account for goods, wares, and merchandise sold by 
orators to said Lisso and Scheen in October, 1878, and to them de- 
livered at their request, to.the amount and value of $904.11, due 
cash. 

And said note and account are made part hereof. 

Second. That on or about the 3rd of December, 1878, your orators 
commenced their certain suit of attachment in the district court of 
the parish of Red River against the said Lisso and Scheen and the 
said Clara Forcheimer and Nancy A. Bradley, their wives, and 

others, in accordance with the law and practice of Louisiana, 
17 and certain property of said Lisso and Scheen, partnership 

and individual, was seized under said attachment; and 
your orators annex hereto and make part hereof the petition in said 
cause and the return to the writ of attachment issued in said suit, 
marked Exhibit “A” of this bill. They reiterate all the allegations 
of said petition, and they show that by the said seizure under said 
attachment they have acquired a just and legal lien and privilege 
on the property seized by virtue of and under the law of Louisiana. 

They further show that all the defendants in said cause appeared 
therein by counsel and filed certain defences, as by said record will 
more fully and at large appear. 
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That on the 19th day of May, 1879, the said cause \was removed 
to this honorable court, and is now here under the No. 8881 of the 
docket; and for greater certainty your orators refer to the record of 
said cause and make the same part hereof. 

Third. Your orators further show that the said Lisso & Scheen 
obtained the goods, wares, and merchandise sold by orators to them 
as aforesaid by false representations as to their solvency;made to the 

agent of orators and in contemplation of the fraud and in- 
18 solvency hereinafter set forth; that thereafter and on or about 

the 23rd of November, 1878, being entirely insolvent and 
largely indebted, not only to your orators but to others, the said 
Julius Lisso and John H. Scheen did conspire and collude with their 
said wives and their said wives with them to cheat, hinder, delay, 
and defraud your orators by making a pretended, simulated, and 
fraudulent transfer of all the real estate of the said Lisso and Scheen 
unto to their said wives, respectively, including alike the partner- 
ship and individual real property of said Lisso and Scheen in the 
town of Coushatta and parish of Red River, and also the interest in 
the telegraph line described in the deeds. 

That said pretended, simulated, and fraudulent transfers were 
made on the 23rd day of November, 1878, and recorded in the office 
or the parish recorder at Coushatta and were by acts before D. H. 
Hayes, notary public, and for greater certainty your orators annex 
- hereto and refer to said acts as part of this bill. 

Now, your orators aver that said acts purported to be dations en 

paiement, but they allege and charge that they and each 
19 of them was and is illegal, fraudulent, simulated, and void 

and worked and still work great injury to your orators; that 
thev were and each of them was made when the transferrers were 
insolvent; that after said transfers the transferrers had not prop- 
erty enough left to pay orators’ claims; that the said transferees and 
each of them knew of the insolvency of said Lisso and Scheen and 
was a party to and colluded in said fraud. They further show that 
the price named in said pretended dation en paiement or transfer 
was wholly inadequate and fraudulent; and they show that even if 
the said acts or transfers have or had any reality in law they gave 
and give an unjust and unlawful preference, and are null and void ; 
but they expressly aver and charge that said Lisso and said Scheen 
owed their said wives nothing whatever at the time of said pre- 
tended transfer, whether on paraphernal account or otherwise. 

And your orators exhibit this their bill as well in aid of the pro- 
ceedings in said suit No. 881 as for such discovery and relief as 

they may be entitled to in the premises. 
20 To the end, therefore, that the said defendants may, if they 
can, show why your orators should not have the reiief hereby 
prayed, and may, upon their respective corporal oaths and accord- 
ing to the best and utmost of their several respective knowledge, 
remembrance, information, and belief, full, true, direct, and perfect 
answer make to each and every allegation of this bill; 

And that the said transfers and dations en paiement, passed before 

D. H. Hayes, notary public, on the 23rd November, 1878, may be 
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declared to be siwulated, fraudulent, injurious, illegal, null, and 
void, and all the property therein described subjected to the just 
claims of and debts due your orators as aforesaid and sold to pay the 
same ; 

And that the debts due and owing to your orators may be duly 
liquidated by proper decree as to the said defendants Lisso and 
Scheen as well as to the other defendants ; 

And that, if need be, an account may be taken of the rents and 
profits uf the said property which have been received by the said 
defendants, Mistress Lisso and Mistress Scheen, or their said hus- 
band- since the time of said pretended, simulated, and fraudulent 

dations en parement ; 
21 And that an injunction may issue herein and a receiver 
be appointed according to the rules and practice of courts of 
equity, and that your orators may have such further and other re- 
lief as the nature of the cause may require and to your honors shall 
seem meet— | 

May it please your honors to grant unto your orators writs of 
subpena, to be directed to the said Julius Lisso and to Clara For- 
cheimer, his wife, and to John H.Scheen and Nancy A. Bradley, his 
wife, commanding them and each of them, at a certain time and 
under a certain penalty therein to be limited, personally to appear 
before this honorable court and then and there full, true, direct, and 
perfect answer to make to all and singular the premises, and further 
to stand to, perform, and abide such further order, direction, and 
decree therein as to this honorable court may seem meet. 

KENNARD, HOWE & PRENTISS, 
Solicitors for Complainants. 
W. W. HOWE, Of Counsel. 


22 Bill of Complaint. Filed Nov’r 13th, 1879. 
U. 8. Cireuit Court. In Equity. 


CHas. F. CLAFLIN ef al. 
v8. >» No. 8899. 
JULIUS Lisso et als. } 


To the judges of the circuit court of the United States for the dis- 
trict of Louisiana: 

Charles F. Claflin and Thomas Bb. Thayer, of Boston, Massachu- 
setts, both citizens of the State of Massachusetts, bring this their bill 
against Julius Lisso and Clara Forcheimer, his wife, and John H. 
Scheen and Nancy A. Bradley, lis wife, each and all of Coushatta, 
Louisiana, and each and all citizens of the State of Louisiana; and 
thereupon your orators complain and say: 

First. That your orators now compose and for the two years last 
past have composed the commercial firm of Claflin and Thayer, of 
the city of Boston, domiciled and doing business as merchants in 
said city; that the said Julius Lisso and John H. Scheen have 
during the same time and at the period hereinafter set forth com- 

2—384 
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posed the commercial firm of Lisso & Scheen, of Coushatta, 
92 Louisiana, and as such are justly and truly indebted unto 

your orators in solido in the sum of twenty-three hundred 
and thirty- four +5 dollars, with seven per cent. per annum interest 
(aver rage) ) from Mareh 1. oth, lsiY, on open account for goods, wares, 
and merchandise sold by orators to said Lisso and Scheen, and to 
them delivered at their request, to the amount and value of 


‘ “Oo len 
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And said account is made part hereof. 

Second. That on or about the 7th of December, 1878, your orators 
eommenced their certain suit of attachment in the district court of 
the parish of Red River against op said Lisso and Scheen and the 
said Clara Forcheimer and Nancy A. Bradley, their said wives, and 
others, in accordance With the law and practice of Louisiana, and 
certain property of said Lisso and Scheen, partnership and indi- 
vidual, was seized under said attachment. 

And your orators answer hereto ana make part hereof the petition 
in said cause, and the return to the writ of attachment issued in said 
suit, marked Exhibit “A” of this bill. They reiterate all the alle- 

gations of said petition, and they show that by the said seizure 
24 under said attachment they have acquired a just and legal 

lien and privilege on the property seized by virtue of and 
under the laws of Louisiana. 

They further show that all the defendants in said cause appeared 
therein by counsel and filed certain defences, as by said record will 
more fully and at large appear; that on the 19th day of May, 1879, 
the said cause was removed to this honorable court, and is new here 
under the No. 8882 of the docket, and for greater certainty your 
orators refer to the record of said cause and make the same part 
hereof. | 

Third. Your orators further show that the said Lisso and Scheen 
obtained the goods, wares, and merchandise sold by orators to them 
as aforesaid by false representations as to their solvency made to 
orators and in contemplation of the fraud and insolvency herein- 
after set forth. 

Among other assets they reported the real estate hereinafter men- 
tioned, which they declared to be and which is justly worth upwards 
of twenty thousand dollars. 

That thereafter and on or about the 23rd of November, 1878 

being entirely insolvent and largely indebted, not only to 
25 vour orators, but to others, the : said Julius Lisso and John H. 
Scheen did conspire and collude with their said wives and 
their said wives with them to cheat, hinder, delay, and defraud your 
orators by making a pretended, simulated, and fraudulent transfer 
of all the real estate of the said Lisso and Scheen unto their said 
Wives, respectively, including alike the partnership and individual 
real property of said Lisso and Scheen in the town of Coushatta and 
sealant of Red River, and also the interest in the telegraph line de- 
scribed in the deeds. 

That said pretended, simulated, and fraudulent transfers were 

made on the 23d day of November, 1878, and recorded in the office 
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of the parish recorder at Conshatta, and were by acts before D. H. 
Hayes, notary public, and for greater certainty your orators annex 
hereto and refer to said acts as part of this bill. 

Now, your orators aver that said acts purported to be dations en 
paiement, but they allege and charge that they and each of them 
was and is illegal, fraudulent, simulated,and void, and worked and 
still work great injury to your orators; that they were and each of 

them was made when the transfer-ers were insolvent; that 
26 after said transfers the transferrers had not property enough 

left to pay orators’ claim; that the said transferees and each 
of them knew of the insolvency of said Lisso and Scheen and was 
a party to and colluded in said fraud. 

They further show that the price named in said pretended dations 
en paiement or transfers was wholly inadequate and fraudulent, and 
they show that even if the said acts or transfers have or had any 
reality in law they gave and give an unjust and unlawful prefer- 
ence and are null and void; but they expressly aver and charge 
that said Lisso and said Scheen owed their said wives nothing what- 
ever at the time of said pretended transfers, whether on parapher- 
nal account or otherwise. 

And your orators exhibit this their bill as well in aid of the pro- 
ceedings in said suit No. 8822 as for such discovery and relief as 
they may be entitled to in the premises. 

To the end, therefore, that said defendants may, if they can, show 
why your orators should not have the relief hereby prayed, and 
may, upon their respective corporal oaths and according to the best 

and utmost of their several and respective knowledge, re- 
27 membrance, information, and belief, full, true, direct, and per- 
fect answer make to each and every allegation of this bill; 

And that the said transfers and dations en paiement, passed before 
D. H. Hayes, notary public, on the 23rd November, 1878, may be 
declared to be simulated, fraudulent, injurious, illegal, null and 
void, and all the property therein described subjected to the just 
claims of and debts due your orators as aforesaid, and sold to pay 
the same; 

And that the debts due and owing to your orators may be duly 
liquidated by proper decree as to the said defendants Lisso and 
Scheen as well as to the other defendants; 

And that,if need be, an account may be taken of the rents and profits 
of the said property which have been received by the said defend- 
ants, Mistress Lisso and Mistress Scheen, or their said husbands 
since the time of said pretended, simuiated, and fraudulent dations 
en paiement ; 

And that an injunction may issue herein and a receiver be ap- 
pointed according to the rules and practice of courts of equity, and 
that your orators may have such further and other relief in the 

premises as the nature of the cause may require and 

28 to your honors shall seem meet— 
May it please your honors to grant unto your orators writs 
of subpena, to be directed to the said Julius Lisso and to Clara Fore- 
heimer, his wife, and te John H. Scheen and Nancy A. Bradley, his 
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wife, commanding them and each of them, at a certain time and 
under a certain penalty therein to be limited, personally to appear 
before this honorable court and then and there full, true, and direct 
and perfect answer to make to all and singular the premises, and 
further to stand to, perform, and abide such furtherorder, direction, 
and decree therein as to this honorable court may seem meet. 

KENNARD, HOWE & PRENTISS, 

Solicitors for Complainants. 
W. W. HOWE, Of Counsel. 


Copy of Act of Sale of Julius Lisso to Clara F. Lisso. Filed Nov. 26th, 
1879. 


Srate or LourstANA, Parish of Red River: 


Be it remembered that on this, the twenty-third, day of Novem- 
ber, one thousand eight hundred and seventy-eight, before 
29 me, Duke Hamilton Hayes, notary public, duly commis- 
sioned and qualified, in and for said State and parish, per- 
sonally came and appeared Julius Lisso, of said State and parish, 
who then and there stated to me, said notary, in the presence of 
James F. Pierson and Ben. Wolfson, witnesses of lawful age, sex, and 
domicile, that for the considerations hereinafter named, mentioned, 
recited, and described he does by these presents bargain, convey, 
and give in payment, and has hereby bargained, conveyed, and given 
in payment, to his wife, likewise of same residence, Clara F. Fore- 
heimer, to wit, the following named and described tracts, parcels, and 
bodies of land and lots in the town of Coushatta, viz: 

(One.) Lots numbered one (1) and ten (10), in block fifteen (15), 
with all improvements thereon, and all servitudes, rights of way, and 
streets and alley-ways adjacent thereto and the uses thereof, and 
known as the Julius Lisso residence lot, in town of Coushatta. on 
caving bank, and valued at five hundred dollars. . 

(Two.) Lots numbered two (2), three (3), five (5), six (6), seven (7), 
and eight (8), in block thirteen (13), in town of Coushatta, all va- 
cant, except fence around it,and valued at one hundred and fifty 
dollars. ; 

(3.) Two blaze-faced horses of dun color, and named Nich- 
30 olls and Wiltz, same used to work in carriage, and valued at 
two hundred dollars for the pair. 

(4.) One old black horse, named Chester, valued at twenty-five 
dollars. ' 

(5.) One family carriage used on Julius Lisso’s premises, one hun- 
dred dollars. 

(6.) One buggy, valued at twenty-five dollars. 

(7.) One undivided half interest in aud to the brick store and lot 
situated on the corner of Carroll and Front streets, in town of Cou- 
shatta; likewise the telegraph office now occupied by clerks as 
sleeping-room and adjoining the brick store: likewise lot °on Car- 
roll street, with all improvements thereon, and including the new 
warehouse, being the whole of block numbered one (1), except the J. 
M. Brown lot, off the southwest corner, and the Snead lots, off the 
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northeast corner, the boundaries of which are now established, 
dividing the same, except between the telegraph office and Terry 
& Co., the whole of which—being an undivided one-half interest— 
valued at two thousand five hundred dollars for whole. 

(8.) Lot numbered — on Front street, in town of Coushatta, 
known as the J. H. Burke lot, and fronting on Front street and situ- 

ated between the lots of J. H. Beaird on one side and Mrs. 
31 M. K. Gahagan’s store on the other, and running through 

from Front to Abney street, with improvements thereon, and 
valued at fifty dollars, being an undivided half interest, for whole 

(¥.) Undivided one-half interest in and to lot numbered seven (7), 
fronting sixty (60) feet on Front.street and running back to Abney 
street, and known as the warehouse lot, with improvements thereon, 
and valued at one hundred and fifty dollars for the whole. 

(10.) One undivided one-half interest in the Merchants’ Union 
Telegraph Line, from Minden, in Webster parish, to to Natchitoches, 
in Natchitoches parish, Louisiana, with all the offices, fixtures, bat- 
taries, appurtenances, wire, insul: cy office furniture, rights of way, 
in complete working order, valued at the sum of five hundred dol- 
lars for the whole (that is, sential etal conveyed). 

(11.) The store-house and lot known as the Lisso and Brother 
store-house and lot, said lot lying between the warehouse lot and the 
Guthrie office lot, with twenty-five (25) feet front on Front street, 
and running back two hundred (200) feet to Abney street, with fifty- 
six (56) feet front on Abney street, valued at one thousand dollars 

for the whole, and one undivided half interest conveyed. 


o2 (12.) The warehouse and lot lying south of the Lisso & Bro. 
store-house and lot just above described, having in all — feet 


on Front street, same to include, with the store-house and lot. all the 
lands lying between the store-house and lot of S. & P. Lisso and Dr. 
W. Guthrie’- office lot, — at one hundred and fifty dollars for whole, 
one undivided half interest conveyed. 

(13.) One undivided one-half interest in lot numbered ten (10), in 
block numbered fourteen (14), with all impro-ements thereon, valued 
at one hundred dollars for the whole. 

(14.) One undivided one-half interest in vacant lots numbered 
one (1), five (5), six (6), seven (7), and eight (8), in block numbered 
two (2), valued at fifty dollars for the whole. 

(15.) One undivided interest in vacant lots numbered one (1), two 
(2), seven (7), and nine (9), in block three (3), and valued at fifty 
dollars for the whole. ' 

(16.) One undivided one-fourth interest in the lands acquired 
from D. H. & J. R. Hayes by Lisso & Bro., Dewees, and M. H. 
Twitchell, bounded on the south by ditch running from south of 
jail to levee, on east by levee on Bayou Nicholas, on north by lands 
formerly belonging to Carroll and Twitchell, and west by the town 

of Coushatta, valued at two hundred and fifty dollars, and 
de one undivided half of said one undivided fourth interest only 
conveyed. 

(17.) One undivided one-half interest in and to to the land 
known as the Goldsby tract of land, lying east of Bayou Nicholas 
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and west of range line dividing —, from range ten (10), bounded on 
north by J. C. Perault’- claim; also the west half of section nineteen 
(19), north half of northwest quarter of section thirty (30), town- 
ship twelve (12), range (9), and in all containing four hundred and 
eighty (480) acres, more or less, and excepting that portion previously 
sold off, and valued at two hundred dollars for the whole. 

18.) One undivided one-half interest of a portion of the Cowden 
tract, acquired by Love and Scheen from George Hammett by act of 
sale passed before D. H. Hayes, notary public, on the 18th January, 
1876, lying east of Bayou Nicholas and east of slough emptving into 
said bayou, excepting lots previously sold off, valued at one hundred 
dollars for the whole, said town lots all situated in the town of 
Coushatta, and the real estate adjacent thereto, and the whole price 
at which same is conveyed is thirty-five hundred and fifty dollars. 

se it further known and remembered that on the seventh 

34 (7) day of July, eighteen hundred and seventy-four, Julius 

Lisso received of Miss Clara Forcheimer, of New Orleans, 

the sum of five thousand dollars in the currency of the United 

States, and which she did on that date receive by donation or ante- 

nuptial gift from her father, Isaac Forcheimer, by a marriage con- 

tract, authentic in form, and duly recorded in the office of the re- 

corder of Red River parish, Louisiana,on the 17th day of July, 
eighteen hundred and seventv-four (1874). 

Also that Julius Lisso received of the paraphernal money of his 
wife, under her administration and control, the sum of one thousand 
dollars ($1,000) on the 15th of October, eighteen hundred and sev- 
entv-four (1874). 

He also received of his said wife, Clara Forcheimer, the further 
and additional sum of one thousand dollars on the 2ota of May, 
1875, also under her administration and control. 

He also received the further sum of one thousand dollars of his 
said wife, Clara Forcheimer, under her administration and control, 
and on the Sth of March, 1876. 

He also received of his wife, Clara Forcheimer, six hun- 
35 dred and eighty dollars of her separate and paraphernal 
funds, under her administration and control, on the 8th day 

of June, 1877. 

The whole amount aggregating eight thousand six hundred and 
eighty ($8,680) dollars, and the whole of which was the paraphernal 
money of his said wife, Clara Forcheimer, and either brought by 
her into the marriage or received by her afterwards, and which was 
at the date her husband, Julius Lisso, received same under her ad- 
ministration and control, and was received and used by him, and 
which forms a just debt against him, and which is secured by tacit 
mortgage on all his realty. 

Be it further remembered that it is the declared intention of said 
husband, Julius Lisso, vendor, to convey and give in payment all 
the foregoing described, bounded, and valued real estate, town lots 
and personal property unto his wife, Clara Forcheimer, vendee, who 
is personally present and accepting the same for herself ;.to have 
and to hold for her own free use, benefit, and behoof forever, with 
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full and perfect guarantee of title, same to be and remain under her 
exclusive control and administration and free from and out- 

36 side of the community of acquests and guins now existing 
between herself and her husband. 

Be it further stipulated and understood that the purchase price of 

sane hereinbefore named and recited is to be credited on the sum of 
eight thousand six hundred and eighty dollars, which Julius Lisso 
is indebted to his wife, Clara Forcheimer, for sums of her parapher- 
nal monéy received and used, as above receipted, and to that extent 
she acknowledges same to be paid, and both vendor and vendee 
stipulates that same shall be applied in equal portions to each in- 
stallment of said debt. 
_ The vendor and vendee consent and agree that the said notary, 
D. H. Hayes, be exonerated from all liability arising out of the non- 
production of a certificate of mortgages, which is expressly waived, 
and they each affirm that the taxes on all said property has been 
fully paid. 

Therefore I, the said notary public, have caused said vendor and 
vendee to sign these presents in the presence of the two subscribing 
witnesses on the day in the beginning written as the date hereof. 


(Signed) JULIUS LISSOQO. 
9 CLARA F. LISSO. 
Attest: 


J. F. PEARSON. 

BEN. WOLFSON. 
37 D. H. HAYES, 

Notary Public. 

Endorsed: “ Received and filed for record in Book of Mortgages 
and Conveyances this 23rd day of November, 1878. J. Y. Tooke, 
recorder.” “ Recorded in Book B of Conveyances, folios 222 to 226, 
and in Book C of Mortgages, folios 444 to 468, Nov. 23,78. J. Y. 
Tooke, recorder.” . 


I do hereby certify that the above and foregoing pages from 1 to 
10, inclusive, contain a true and correct copy of the original on file 
and of record, as per endorsement above stated, in my office. 

In witness whereof I hereunto set my hand and seal of office, at 
Coushatta, Louisiana, this 18th day of November, 1879. 

[Seal of Parish Recorder. ] 
? J. Y. TOOKE, Recorder. 
Copy of -Act of Sale of J. H. Scheen to Nancy A. Scheen. Filed Nov. 
26th, 1879. 


STATE OF LovuIsIANA, Parish of Red River: 


Be it remembered that on this the twenty-third day of No- 

38 vember, one thousand eight hundred and seventy-eight, be- 
fore me, Duke Hamilton Hayes, a notary public, duly com- 
missioned and qualified,in and for said State and parish, personally 
came and appeared John Henry Scheen, of said State and parish, 
who then and there stated to me, the said notary, in the presence of 
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Wm. F. Chase and Pinchus Leebreich, witnesses of lawful age, sex, 
and domicile, that for the considerations hereinafter named, men- 
tioned, recited, and decribed he does by these presents bargain, con- 
vey, and give in payment and has hereby bargained, conveyed, and 
given in payment, to his wife, likewise of same residence, Mrs. Naney 
A. Bradley, to wit, the following named and described tracts, parcels, 
and bodies of land and lots in the town of Coushatta, viz: 

A lot in the town of Coushatta, known as J. H. Scheen’s residence 
lot and situated north of Carroll street, between the Bayou Nicholas 
and Coushatta bayou, bounding it on the east, north, and west and 
by Carroll street on south, less the lots that have been sold off to 
various parties, as shown by titles on record, with all the improve- 

ments thereon, together with all the uses, streets, rights of 
39 way,and appurtenances thereto belonging, and valued at seven 
hundred and fifty dollars. 

(2.) Two dark bay horses, same used to work in earriage, and 
valued at two hundred dollars for the pair. 

(3.) One family carriage, used on J. H. Scheen’s premises, valued 
at one hundred dollars. 

(4.) One lot or tract of land acquired by J. H. Scheen at succes- 
sion sale of Mrs. E. A. Carroll, deceased, in October, 1877, and being 
within the corporate limits of the town of Coushatta, bounded on 
the north by the improved lots on Carroll street, on the west by 
the town of Coushatta, on the south by Main street, and on the 
east by lands cf Lisso and Twitchell, less the lots sold off as shown 
by recorded titles, with all the improvements thereon, valued at 
three hundred dollars, one undivided half interest conveyed. 

(5.) One undivided half interest in and to the brick store and lot 
situated on the corner of Carroll and Front street-, in the town of 
Coushatta ; likewise the telegraph office now occupied by clerks as 
asleeping-room and adjoining the brick store ; likewise lot on Carroll 

street, with all the improvements thereon, and including the 
40 new warehouse, being the whole of block No. one, except the 

J. M. Brown lot, off the southwest corner, and the Snead lot, 
off the northeast corner, the boundaries of which are now estab- 
lished dividing the same, except between the telegraph office and 
Terry & Co., the whole of whie h, being an undivided half interest, 
valued at two thousand five bundred dollars for the whole. 

(6.) Lot No. —, on Front street, in town of Coushatta, known as 
the J. H. Burke lot, and fronting on Front street, and situated be- 
tween the lots of J. H. Beaird, on the one side, and Mrs. M. K 
Gahagan’- store lot, on the other, and running through from Front 
street to Abney street, with improvements thereon, and valued at 
fifty dollars (being an undivided half interest for whole). 

(7.) The undivided half interest in and to lot No. seven, fronting 
sixty feet on Front street and running back to Abney street t, and 
known as the warehouse lot, with improvements thereon, and val- 
ued at one hundred and fifty dollars for the whole. 

(8.) One undivided half interest in the Merchants’ Union Tele- 
graph line from Minden, in Webster parish, to Natchitoches, 
in Natchitoches parish, La., and all the offices, fixtures, batter- 
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41 ies, appurtenances, wire, insulators, office furniture, and 
rights of way, in complete working order, valued at the sum 


of five bundred dollars for the whole, one-third interest only con- 


veyed. 

(9.) The store-louse and lot known as the Lisso and Bro. store-ouse 
and lot, said lot lying between the warehouse lot and the Guthrie 
office lot, with twenty-five feet front on Front street and running 
back two hundred feet to Abney street, with fifty-six feet front on 
Abney street, valued at one thousand dollars for the whole, one un- 
divided half interest conveyed. 

(10.) The warehouse and lot lying south of the Lisso and Bro. store- 
house and lot just above described, baving in all — feet on Front 
street, same to include, with the store-house and lot, all the lands 
lying between the store-house and lot of 8S. & P. Lisso and Dr. W. 
Guthrie-’ office lot, at one hundred and fifty dollars for the whole, 
one undivided half interest conveyed. 

(11.) One undivided half interest in lot No. ten, in block No. four- 
teen, with all the improvements thereon, valued at one hundred 
dollars for the whole. 

(12.) One undivided half interest in vacant lots Nos. one, five, six, 
seven, and eight, in block No. two, valued at fifty dollars for the 

whole. 
42 (13.) One undivided half interest in vacant lots Nos. one, 
two, seven, and nine, in block three, and valued at fifty dol- 
lars for the whole. 

(14.) One undivided one-fourth interest in lands acquired from 
D. H. and J. R. Hayes by Lisso & Bro., Dewees and Twitchell, 
bounded on the south by ditch running from south of jail to Levee 
and east by levee on Bayou Nicholas, on north by lands formerly 
belonging to Carroll and Twitchell, and west by the town of 
Coushatta, valued at two hundred and fifty dollars, and one un- 
divided half of one-fourth interest conveyed. 

(15.) One undivided half interest in and to the land known as 
the Goldsby tract of land, lying east of Bayou Nicholas and west of 
range line —, dividing from range ten, bounded on the north by J.C. 
Perrault claim; also the W. 4 of sec. 19, N. $ of N. W. } of section 
thirty, township twelve, range nine, containing four hundred and 
eighty acres, more or less, and excepting that portion previously sold 

off, and valued at two hundred dollars for the whole. 
43 (16.) One undivided half interest of a portion of the Cow- 

den tract acquired by Love and Scheen from George Ham- 
mett by an act of sale passed before D. H. Hayes, notary, on the 
eighteenth of January, eighteen hundred and seventy-six, lying east 
of Bayou Nicholas and east of slough emptying in said bayou, ex- 
cepting lots previously sold off, valued at one hundred dollars for 
the whole. 

Said town lots all situated in the town of Coushatta and the real 
estate adjacent thereto, and the whole price at which same is con- 
veyed is the sum of thirty-eight hundred and fifty dollars. 

Be it further known and remembered that on the seventh day of 
June, eighteen hundred and seventy-two, J. H. Scheen received from 
d—dS4 
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Hampton Bradley, the father of Nancy A. Bradley, the sum of ten 
thousand dollars, being one-half interest of tie business of Scheen 
and Bradley and of H. Bradley’s individual business, and as a do- 
nation to his daughter Nancy, said parties then residing in Bienville 
parish, La., and which consisted of goods, wares, and merchandise, 
and rights and credits, and which was the paraphernal property of 

the said wife Nancy under her administration and control 
44 through the agency of her father, H. Bradley, and the same 

was used and consumed by J. H. Scheen, and the same con- 
stituted a debt against him, with a tacit mortgage on his real prop- 
erty. 

Be it further remembered that it is the declared intention of said 
husband, J. H. Scheen, vendor, to convey and give in payment all 
of the foregoing described, bounded, and valued real estate, town 
lots, and personal property unto his wife, Nancy Bradley, vendee, 
who is personally present and accepting the same for herself; to 
have and to hold for her own free use, benefit, and behoof forever, 
with full and perfect guarantee of title, to be and remain under her 
exclusive control and adininistration and free from and outside of 
the community of acqui-ts and gains now existing between herself 
and husband. 

Be it further stipulated and understood that the purchase price of 
saine, hereinbefore named and recited, in the sum of ten thousand 
dollars, which J. H. Scheen is indebted to his wife, Nancy Bradley, 
for the sums of her paraphernal money received and used, as above 
specified, and to that extent she acknowledges the same to be 

paid, | 
45 The vendor and vendee consent and agree that the said 
notary, D. H. Hayes, be exonerated from al] liability arising 
out of the non-production of certificate of mortgages, which is ex- 
pressly waived, and they each affirm that all the taxes on the said 
property has been fully paid. 

Therefore I, the said notary, have caused said vendor and vendee 
to sign these presents in the presence of the two subscribing wit- 
nesses on the day in the beginning written as the date hereof. 

(Signed) J. H. SCHEEN. 
ss NANCY A. SCHEEN. 


Attest: 
W. F. CHASE. 
PERKUS LEEBREICH. 


D. H. HAYES, 
Notary Public. 


Endorsed : “ Received and filed for record in Book of Mortgages 
and Conveyances this 25rd of Nov’r, 1878. J. Y. Tooke, recorder.” 
“ Recorded in Book B of Conveyances, folios 226 to 229, and recorded 
in Book C of Mortgages, folios 448 to 452, Nov’r 23rd, 1878. J. Y. 
Tooke, recorder.” 


HORACE B. CLAFLIN ET AL., &¢. 19 


I do hereby certify that the above and foregoing pages, from 1 to 

9, inclusive, contain a true and correct copy of the original 

46 on file and of record, as per endorsements above stated, in my 
office. 

In witness whereof I hereunto set my hand and seal of office, at 
Coushatta, Red River parish, Louisiana, this 18th day of November, 
1879. 

[Seal of Recorder. ] 


J. Y. TOOKE, Recorder. 


Agreement to Consolidate Four Cases, Nos. 8896, 8897, 8898, and 8899° 
Filed March 3rd, 1880. 


United States Circuit Court. District of Louisiana. 


H. B. CrLarcin ef al. 
vs. No. SSO6. 
Jutius Lusso et al. 


Same Court. 


Henry Bernuer etal. ) 
vs. No. 8897. 
Junius Lisso et als. if 


Same Court. 


Simon Avoaust e al. 
vs. No. 8898. 
Jutius Lisso et als. 


Same Court. 


CHARLES F. CLAFFIN ef al.) 
Vs. No. 8899. 
Juctus Lisso et als. ' 


It is agreed between the complainants and defendants in 
47 the above-entitled causes that the same be consolidated and 
tried together as one cause. 
Feb’y 7th, 1880. 
THOS. J. SEMMES, Sol. for Defendants. 
KENNARD, HOWE & PRENTISS, 
Sol’r- for Complainants. 


Order for Subp. D. T. and Appointing F. A. Woolfley Special Ezx’r. 
Filed March 17th, 1880. 


U.S. Cireuit Court. In Equity. 
H. B. ¢ — et al. ) No-. 8896, 8897, 8898, 8899. 
“ ( Consolidated. 
Jutius Lasso et als. } onsolidatec 


In these consolidated causes, on motion of W. W. Howe, of counsel 
for the complainants, and on suggesting the filing of replication, 
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and that the causes are ready for the taking of testimony,and that it 1s 

necessary to have an inspection, and by experts, of all the books 

and papers of the firm of Lisso and Scheen or which pertain to 
their business, and especially the following: 

48 All books of account, blotters, day books, ledgers, journals, 
cash books, check books, draft books, letter books, and bank 

books, and all business letters received ; 

And all the foregoing containing any entry record, memorandum, 
or reference to the business of said firm from January Ist, 1878, to 
date of service of this order; 

Also private books of account of Julius Lisso and John H. Scheen, 
individually, letter books and letters and memorandum referring 
to the property in contest herein— 

It is ordered that the said Julius Lisso and John H. Scheen, com- 
posing the late firm, do produce all said books and papers before F. 
A. Woolfley, Esq., who is hereby appointed examiner in these causes, 
on Wednesday, the 3lst day of March, 1880, and that the said Julius 
Lisso and John H. Scheen do themselves appear to be examined 
themselves with reference to the said books and papers and the 
issues in this cause. 


U.S. or AMERICA: 


W. W. Howe, of counsel for complainants, who are all absent from 
the State, being duly sworn, says that the suggestions of the 
49 foregoing motion are correct, to the best of his information 
and belief. 
W. W. HOWE. 


Sworn to and subscribed before me this 17th day of March, 1880. 
T. V. COUPLAN 1D, Dy Clerk. 


Marshal’- Return. 


Received March 17, 1880, by the United States marshal, and on 
the 23rd day of March, 1880, served a copy of the within motion 
and order and notice, &e.. on the within-named Julius Lisso and 
John H. Scheen, of the late firm of Lisso & Scheen, defendants 
herein, by hs anding a copy of the same to each of them in person 
on the said 23rd of March, 1880, in the town of Coushatta, parish 
of Red River, La., 510 miles from New Orleans. 

N. O., March 29, ’80. 


W. D. WESTON, 
D’y U. 8. Marshal. 


50 CHARLES B. wep 
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Rule for Contempt. Entered & Filed April 28th, 1880. 
U.S. Circuit Court. In Equity. 


BERNHEIM et al. 
vs. No. 8897. 
Jutius Lisso et al. . 


Aveoust et al. 
v8. 


No. 8898. 
SAME. 
N 


Us. ‘0. 8899. 


SAME. 


H. B. CLAFLIN 
v8. No. 8896. 
SAME. 


On motion of W. W. Howe, for complainants in these causes, and 
suggesting that the defendants, Julius Lisso and Jolin H. Scheen, 
have refused to obey the order heretofore made in these causes 
directing them to produce books and papers before F. A. Woolfley, 
special examiner— 

It is ordered that the said Lisso and said Scheen show cause be- 
fore this court, on the 15th May, 1880, at 11 a. m., why they should 
not be each punished for contempt or why such — or further order 
should not be made as may be just. 


Marshal’s Return. 


teceived April 28th, 1880, by the U.S. marshal, and on the 5th 
day of May, 1880, I served true copies of the within rule and order 
on the within-named defendants in the following manner, to wit, 
on Julius Lisso personally and on John H. Scheen person- 
51 ally, each in the town of Coushatta, Red River Par., La., 
560 miles from New Orleans. 
May 10th, ’80. 
JESSE WHARTON, 
Dy U. 8. Marshal. 


Copy lof Petition and Schedule of Surrender. Filed May 29th, 1880, 
Lisso & ScuHEeEN vs. THEIR CREDITORS. 


To the Hon. J. L. Logan, judge of the 10th judicial district court of 
Louisiana for the parish of Red River: 


Julius Lisso and J. Henry Scheen, residents in your said parish, 
heretofore partners in trade composing the commercial firm and 
partnership of Lisso and Scheen, at Coushatta, in your said parish, 
respectfully represent that, on or about the 7th day of June, 1877, 
they contracted and entered into the said com mercial partnership 
and conducted same until about Dec’b’r, 1878. 
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That the business of said firm was carried on-‘and the stocks of 
goods and merchandize kept in store and on sale by then) were, for 
the most part, were principally purchased by them at and in | 

52 the city of New Orleans, and that the cotton which they pur- 

chased and acquired in the course of their business was 

ship- by them to and sold for their firm account in said city of New 

Orleans in the usual and regular course of their said business — was 

based upon and was maintained upon the said commercial inter- 
course by them with their merchants and dealers in said city of . 
New Orleans, upon which they relied for carrying on said business. | 

Further, they represent that from about July to some time in 
Dec’b’r, 1878, their said commercial intercourse and exchange with 
the said city of New Orleans was interrupted and suspended by the 
enactment and enforcement of local quarantine laws and regula- 
tions in this portion of your said State against all intercourse with the 
said city of New Orleans to prevent the introduction and spread here 
of the yellow-fever epidemic there prevailing in said city; that dur- 
ing said period their business and intercourse was absolutely cut off 
and prevented in the usual channel; that they were forced, in order 
to replenish their stocks on sale and to continue their said business, 
to make purchases at a great sacrifice and loss to them and their 

said business in the cities of New York, Boston, St. Louis, 
ays and other Northern markets; that in there purchases they 

were in many way- unfortunate, and experienced heavy losses 
from the high rate of freights they had to pay,the high prices that 
prevailed at the time, and from the delays in the receipt of goods 
at their place of sale and business. 

Further, that — interval aforesaid they were forced to ship their 
cotton out of the regular and usual channel and to the city of 
Shreveport for sale to meet to meet current maturities and liabilities 
and at a heavy loss to them and their said firm in the high rate of 
freight which they had to pay in it and in the extreme low prices 
which they were forced to accept. Further, they represent that in 
November and December, 1878, before they were able to resume 
their commercial intercourse with the city of New Orleans, their 
usual and established channel of business, a large number and 
amount of their creditors ill-advisedly and wrongfully brought 
numerous suits against them in the district and parish courts of your 
said parish on many large claims before their maturity, and in said 

suits wrongfully and illegally caused writs of attachment to 
54 be issued and executed against them and their property, and 

thereunder caused to be seized all their stocks and goods on 
sale and thereby forced and compelled them to discontinue their 
said business; that at that time they were able to have met all their 
liabilities at maturities had they been permitted to continue in their 
business in their usual way. | 

Further, they represent that at that time they had numerous 
large and valuable assets in accounts, liens, judgments, notes, rights, 
and credits out in the hands and against their customers which they 
made in the usual and regular course of their business and which 
they could have been able to collect in money and cotton during the 
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_season of 1878 had they been permitted to continue their business 


in their usual way ; that by the effect of the execution of said writs 
of attachments and the seizures thereunder of their stocks of goods 
in trade and on sale and by the effect of the necessary discon- 
t-uance and suspension of their commercial business resulting there- 
from they were prevented from collecting their said assets, accounts, 

notes, judgments, liens, rights, and credits outstanding against 
55 their customers, and that they sustained loss and injury re- 

sulting therefrom in very large amounts; that from these re- 
verses and misfortunes hereinbefore enumerated they have become 
insolvent and unable to pay or meet their liabilities. 

That their insolvency has resulted from the aforesaid unfor-seen 
and overpowering reverses, misfortunes, and losses in their commer- 
cial and individual business and affairs, and from which they are 
now unable to pay their debts, individual or partnership. They 
aver that they desire to take, claim, and have the benefit of the in- 
solvent law of your said State and to make a surrender of all their 
effects and property, rights, and interests for the benefit of all their 
creditors. Pursuant to this desire they herewith present the an- 
nexed and subjoined full, complete, and perfect schedule of all their 
assets, both individual and partnership, together with a full list of 
their creditors, individual & partnership. They aver that recently 
they have been ruled in the United States circuit court at the city 
of New Orleans to produce their books and papers pertaining to 
their commercial business, a copy of which is hereto annexed as part 

hereof, and — obedience thereto they have been compelled to 
56 send their books and papers called for to said city of New 

Orleans to respond to said rule, and that the aforesaid and 
annexed schedule and list of their creditors is as full and perfect and 
complete as they are able to make or render in the absence of their 
said books and papers in the city of New Orleans. 

The said schedule and said list of creditors, with their hbames, 
place of residence, and amounts due them respectively, hereunto 
annexed, are herewith presented as part of their petition and. pro- 
ceedings. They aver that they are entitled by law to the full benefit 
and protection of the insolvent lawsof your said State and to tender 
and make this surrender cessio bonorum for the benefit of all their 
creditors, and have same accepted for all their creditors. Therefore 
they pray that this their application and petition for a surrender 
and to make a cessio bonorum may be filed in your said court, and 
for an order of your said court at chambers or in open court accept- 
ing the same for the benefit of all their creditors, and that a curator 
ad hoc be named and appointed to represent their absent creditors, and 

that a notary public be named and commissioned and ordered 
57 to convoke and hold a meeting of their creditors to elect a 

syndic to the said insolvent estate hereby surrendered; that 
a day be appointed for a meeting of their said creditors after due 
and legal notice to them; that a provisional syndic be named to 
take charge of and keep the property hereby surrendered ; that the 
said estate be duly and legally administered for the benefit of all 
their creditors and according — law; and that in the meantime 
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all proceedings against petitioners’ personal property may be staid; 
and they further pray for all orders, decrees, and proceedings nec- 
cessary in these premises and for general relief. 
(Signed) J. F. PIERSON, 
Peed L. B. WATKINS, 
| Att'ys for Plaintiffs. 
STATE OF LourstANa, Parish of Red River: 

We, Julius Lisso and J. Henry Scheen, each for himself indi- 
vidually and both for the commercial firm and partnership of: Lisso 
and Scheen, do selemnly swear that the above schedule contains a 

correct and faithful statement of all the property I possess 
58 individually or for the firm of Lisso and Scheen, as fully and 

completely as we are able to make the same, either movable 
or immovable, or in other rights or claims, except, however, those 
articles which the law authorizes me or us to keep; and I and we 
do further solemnly swear that the schedule contains a correct and 
faithful statement of ny or our active and passive debts as full as 
we are able to give, and that the petition truly alleges the causes of 
the losses I or we have experienced in my or our affairs which we 
are not able to precisely to estimate, and that I nor we have neither 
directly or indirectly diverted any of our or my property to the in- 
jury of my or our creditors, so help me God. 


(Signed) JULIUS LISSO. 
" J. H. SCHEEN. 


Received and sworn to before me, at Coushatta, on this 8th day 
of May, 1880, in chambers. 
(Signed) J. L. LOGAN, 
Judge 10th Judicial Dist. 


STATE OF LOUISIANA, Parish of Red River: 
In the 10th Judieial District Court. 
Lisso and ScHEEN et als. vs. THerrR CREDITORS. 


59 All the formalities of the law having been complied with, 

a cession of the insolvents; Julius Lisso, J. Henry Scheen, 
and the firm of Lisso and Scheen, be, and the same is hereby, ac- 
cepted for the benefit of their creditors, individually, and said firm, 
let a meeting of the creditors of the said insolvents be held before 
D. H. Hayes, notary public, on the 14th day of June, 1880, and let 
J. D. Roach, Esq., be appointed to represent the absent creditors of 
the said insolvents, and in the meantime let all the proceedings 
against the person and property of Julius Lisso, J. Henry Scheen, 
and Lisso and Scheen, insolvénts herein, be staid until the further 
order of this court, and let George W. Cawthorn be appointed pro- 
visional syndic to retain the property of the said insolvents until 
the further orders of this court. ' 

Thus done and signed, at Chambers, at Coushatta, on this the 8th 

day of May, 1880. 

(Signed) J. L. LOGAN, 
Judge 10th Jud. Dist., La. 
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State or La., Parish Red River: 


[ do hereby certify the above and foregoing is a true and 
60 correct copy of the original petition, affidavit, and order of 
court this day filed and of record in my office. 
Given under my hand and seal of office, at Coushatta, on this the 
8th day of May, A. D. 1880. 
[CLERK’S SEAL. | L. M. HOWARD, 
CUk District Court. 


J 
Amended and Suppl’t Bill. Filed June 8th, 1882. 
U.S. Circuit Court, Eastern District of Louisiatia. 
Horace B. CLaruiin, &ce., 
v8. » S896. 
Juuius Lisso et al. j 
Henry Bernuerm e al. } 
v8. 8897. 
SAME. ( 
Simon Avuaust ef al. 
v8. S898. 
SAME. 
- CHARLES F. CLAFLIN é al. 
ve. ° 8899. 
SAME. 


To the judges of the circuit court of the U.S. for the 5th cireuit 
and E. district of Louisiana : 
61 The complainants in tiese four consolidated causes, and all 
of them, with leave of the court bring and file thi§ their 
amended and supplemental bill, and thereupon they complain and 
say : 
First. That your orators reiterate all the allegations made by 
them in their four several original bills filed herein November 13th, 
| 1879. 
| Second. They aver that on or about the — day of April, 1879, 
| said defendant, Mistress Scheen, filed a suit, No. 203, in the district 
court for the parish of Red River, wherein she averred that her said 
husband was indebted in certain sums, including the same sum set 
forth as the consideration of the so-called dations en paiement attacked 
by complainant herein, but the said item was rejected by the court 
and no appeal taken, and the judgment rendered in said cause was 
as to the amount decreed in her favor null and void, as fraudulent 
and collusive and for want of any due execution according to the 
laws of Louisiana, and has been recently so declared and decreed 


~~ by the supreme court of Louisiana in the cause, No. — of its 
62 docket, of Chaffe against said Mrs. Scheen, and the said dation 
- has also been by the same court declared void in same cause, 


as by the said record will more fully appear. 
4—384 
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Third. They aver that Christopher Chaffe, Jr., of the city of 
New Orleans, who is a citizen of Louisiana, was, in or about 
the month of , 1880, elected syndic of said Lisso and Scheen, 
who had gone into State insolvency in May, 1880, and makes 
some claim to the property which is sought by complainants 
to be subjected to their claims herein; they aver that they, the 
complainants, have never been or made themselves in anywise 
parties to said insolvency and are not bound by any proceedings 
therein, not being citizens of Louisiana and their claims hav- 
ing arisen from contracts made in other States than Louisiana, and 
they are still such citizens; that said insolvent proceedings and the 
doings of said syndic therein should in nowise impair or effect their 
rights and demands herein, and that any claims said syndic may 
have, if they exist, are subordinate to those of these complain- 


ants. 

Fourth. They show that in the cause No. 9069 of this court 
by order of the court said Cnaffe, syndic, has been made party 
defendant and has filed a cross-bill with reference to the same prop- 
erty in question herein and other property, and it is but just, right, 
and in accordance with equity that he should be made party hereto, 
and that the causes should, if the court deem proper, be consolidated 
in order that all the issues as to all the claimants may be decreed 
and settled. 

Your complainants aver that that they have the first claim, lien, 
and privilege on said property, as set forth in their bills, respectively. 

To the end, therefore, that justice may be done in the premises 
they pray that said Christopher Chaffe, Jr., as syndic of Lisso and 
Scheen, may be duly made party hereto and brought in by proper 
writ of subpiena; that the property pursued and claimed herein 
may be applied by preference to complainants’ claims, the transfers 
thereof being set aside; that justice and equity may be administered 

as heretofore and herein prayed, and for such other and 
64 further decrees and orders — may be just. 
KENNARD, HOWE & PRENTISS, 


Solicitors for Compla nants. 


65 


Ofder. 

Let this amended and supplemental bill be filed and C. Chaffe, 

Jr., syndic, be made party hereto. 

June 8th, 1882. 

EDWARD C. BILLINGS, Judge. 
Supplemental Bill. Filed Jan’y 23d, 1883. 
U.S. Circuit Court. 
Horace B. CLartin et al. 
vs. 
. JuLius Lisso et al. 


(Nos. 8896, °7, 8, & °9. 
| Consolidated. 


To the judges of said court : 


The supplemental and amended bill of complaint, with leave of 
the court filed, respectfully shows: 


F dl 
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Your orator- complain and say that the defendant, Nancy A. & 
Bradley, wife,of John H. Scheen, set up some claim by way of ‘ 
mortgage on the property described in the conveyance from her b 
husband to her of Nov’r 23, 1878, and which act or dation is an- & 
nulled by the decree herein of January 22d, 1883. Your orators ¢ 
aver that her said mortgage claims are null and illegal, and if they t 

have any existence se is denied) they are subordinate to 

65 the just claims and prefefences of your orators herein. 
am They pray that said Mrs. Nancy A. Bradley, wife of said John 


H. Scheen, and her said husband may have notice hereof through 
their solicitor of record, aud that her said mortgage claims may be 
declared void as tothe demands and preference of your orator, or, 


in apy event, may be subordinated thereto, and for all general 
relief. 
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KENNARD, HOWE & PRENTISS, 
Solic-tors for Conrpl’ts. 


Order. 
Let this supplement and amended bill be filed. 
Jan’y 23rd, 1883. 
EDWARD C. BILLINGS, Judge. 
Plea in Bar. Filed in Cons. Suits No. 8896, ’7, ’8, & 9 May 1, 1883. 
U.S. Cireuit Court, District of Louisiana. 
Horace B. CLartiin et al. ; 


re. - No. 9069. 
Jutius Lisso et al. 


sie cline 


The joint and several plea of Nancy A. Bradley, wife of John H. 
Scheen, and John H. Scheen, her husband, defendants, to the 
66 supplemental bill of complaint of Horace B. Claflin, Edward 
E. Eams, Horace 3. Fairchild, William 8S. Dunn, Dexter 

W. Force, Daniel Robinson, and John Claflin, complainants. 


These defendants, by protestation, not confessing or acknowledg- 
ing all or any of the matters and things in the said complainants’ 
bill of complaint mentioned and contained to be true in such sort, 
manner, and form as the same are therein set forth and alleged, 
except that which may be hereinafter admitted, for plea to the said 
supplemental bill say that the matters presented in the original bill 
have been finally adjudicated upon and determined by judgment of 
this hon. court between these parties. 

Respondents further plead that the matter set up in the supple- 
mental bill of complainants is new, original,and contradictory with 
the avermnents in the original bill of complaint and cannot be sup- 
plementary thereto. 

Further, that respondents are domiciled in the parish of Red 
River, in the northern district of Louisiana, and without the juris- 
diction of this court, and that all actions brought against them must 
be brought in said northern district of Louisiana; thes- proceed- 
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67 ings, being entirely new and original and not supplement- 
ary, must be brought in the court having jurisdiction over 
said district. 

Respondent, Nancy A. Bradley, wife of John H. Scheen, admits 
that she is the mortgage creditor of John H. Scheen; but the said 
John H. Scheen, together with Julius Lisso and the firm of Lisso 
and Scheen, have madea voluntary surrender of their property to 
their creditors through the 10th judicial district court for the parish 
of Red River, and that said court is and was seized of jurisdiction 
before the proceedings herein. 

Respondents allege that the said 10th judicial district court, in 
due course of law, has appointed Christopher Chaffe, Jr., syndic of 
the creditors of the said John H. Scheen and Julius Lisso and the 
firm of Lisso and Scheen, and that all the property of said insolvents 
is in the possession and under the control of said syndic, Chaffe, and 
that he will sell the same for the benefit of all the cre ditors of said 
insolvents, among whom is your respondent, Nancy A. Bradley, 
wife of John H. Scheen, in accordance with law and the orders of 
the 10th judicial district court, and that the validity of your re- 
spondent’s claim will have to be determined contradictorily with 

the said Chaffe, syndic, and all of said crediturs of the 
68 insolvents before the 10th judicial district court, which is 

already seized of jurisdiction over this whole subject-matter, 
and was seized of the same before this bill was filed. 

And these defendants plead the foregoing matters in bar to the 
said complainants’ supplemental bill of complaint, and pray the 
judgment of this hon. court whether they should be compelled to 
make any further answer to the said bill, and pray to be hence dis- 
missed with dll reasonable costs and charges in their behalf most 
wrongfully sustained. . 
J. C. EGAN, 
Solicitor for Def’ts Mentioned in the Foregoing Plea. 


[ hereby certify that, in my opinion, the foregoing plea is well 
founded in point of law. 
J. C. EGAN 
Solicitor for Def’ts Mentioned in the Foregoing Plea. 


Nancy A. Bradley, wife of John H. Scheen, and John H. Scheen, 
her husband, being duly sworn, say that they are the respondents 
mentioned in the foregoing plea, and that said plea is not interposed 
for delay and is true in point of fact. 

NANCY A. SCHEEN. 
J. H. SCHEEN. 


69 Sworn and subscribed before me on this the 6th day. of 
April, LSS85. . 
[ CLERK’S SEAL. | L. M. HOWARD, 


Clerk District Court. 
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Order. Plea of Mrs. Scheen, Fixed for Dec. 20th, 1883. Ent’d & Filed 
Dec. 12th, 1883. 


LU. S. Cireuit Court. 


H. B. CLaFuin et al.) 
vs. 
Juxtius Lisso et als. 


4 Cases Consolidated. 
Nos. 8896, 8897, 8898, & 8899. 


On motion of Kennard, Howe and Prentiss, for complainants, 
ordered that the pleas herein of Mrs. Scheen & als. be fixed for Dec. 
20th, 1883, and that the defendants be notified hereof. 


Decree Overruling Plea of John H. Scheen & Wife. Ent'd & Filed Dee. 
26th, 1883. 


U.S. Cireuit Court. 


H. B. CLaruin ef al.) ~. ge0¢ 78 & 9 


is. Pa ‘ . ’ 
‘(4 Consolidated Causes. 
Junius Lisso etal. } 


These consolidated causes came on to be heard on the joint and 

several plea of John H.Scheen and Nancy A. Bradley, his 

70 wife, filed April 13th, 1883, and were argued by counsel. In con- 

sideration whereof it is now ordered, adjudged, and decreed 

that said plea be in all respects overruled, with costs, and that the 

defendants, John H. Scheen and Nancy A. Bradley, his wife, pay costs 
and answer by rule day in February, 1884. 


In open court. 


DON A. PARDEE, Judge. 


Dec. 26th, 1883. 
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Seperate Answer of Nancy A. Bradley, Wife of John H. Scheen, to Supple- 
mental Bill of Jan’y 23rd, 1883. Filed April 7th, 1884. 


In the Circuit Court of the United States for the Eastern District of 
Louisiana. In Equity. 
H. B. CLaFuin et al. ) ) 
vs, > No. S806. 
Juxtius Lisso et als. } 


H. BERNHEIM et al. ) 
is, > No. SS97. 
Juxius Lisso et als. } 


- Consolidated. 
Simon Avuaust et al. ) 

vs. > No. 8898. 
JULIUS Lisso et als. j 


CHARLES F. vepetcesd, | 
vs. No. 8899. 


Jutius Lisso et als. j } 


The separate answer of Nancy A. Bradley, wife of John H. 
71 Scheen, to the supplemental and amended bill of com- 
plaint filed herein by the complainants in the above-en- 

titled consolidated causes on the 23rd of January, 1883. 


This defendant, answering seperately from her said husband, pur- 
suant to an order of this honorable court, dated March —, 1884, au- 
thorizing her so to do, now and at all times hereafter saving and 
reserving to herself all and all manner of benefit or advantage of 
exception or otherwise that can or may be had or taken to the 
many errors, uncertamties, and imperfections in said bill contained, 
for answer thereto says— 

That it is true, as stated in the said bill, that she sets up a claim 
by way of mortgage on the property mentioned in said bill, but that 
it is not true, as stated in the said bill, that her said claim is null, 
void, or illegal, and that it is not true, as stated in said bill, that her 
said claims, the existence of which is denied by said bill and as- 
serted by her, are subordinate to the claims and preferences asserted 
by said complainants in their bills of complaint herein. On the 

contrary, this defendant avers that her said claims are lawful 
72 and valid claims, superior in rank to and entitled to priority 

and preference of payment out of all the proceeds of the prop- 
erty mentioned over the said claims of the said complainants, all 
and singular. 

This defendant says that she was lawfully married to her said 
husband, John H. Scheen, in the parish of Bienville, Louisiana, in — 
the year 1857, and resided with him there until 1875, when they re- 
moved to the parish of Red River, and that at all times since then 
the marital domicile has been in said parish and State; that she is 
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the only child of Hampton Bradley and Susan Bradley, the latter 
of whom is now dead; that after her marriage, in 1857, with the 
said John H. Scheen her fatberand mother made to her at different 
times divers valuable donations, which gifts became and were, 
under the law of Louisiana, her seperate paraphernal prop- 
erty; that a large portion of her seperate paraphernal estate 
so acquired by gift from her said parents came into the hands 
of her said husband and was at divers times by him expended 
for his own account and applied to his own uses, and item- 
ized statement and account of which she annexes to and 
73 and makes part of this her answer, which statement she avers 
to be correct and true in all respects; that under the laws of 
Louisiana her said husband became and was and is, by reason of 
the premises, indebted and accountable to her for her said para- 
phernal property and funds so received and used by him, and that he 
has never repaid or reimbursed her for any of her said paraphernal 
property or funds so used and expended by him; that, as shown b 
said itemized statement, her said husband became so indebted and 
accountable to her on the account aforesaid in the sum of twenty- 
nine thousand three lundred and twenty-one dollars and twenty- 
three cents ($29,321.23), and that he is still indebted to her for the 
whole of said sum, with interest; that, as shown by said itemized 
statement of said indebtedness of her said husband to her was in- 
curred in and prior to the year 1875, and she avers that it was in 
all respects a bona fide, valid, and lawful indebtedness, and existed 
prior to and at the time of the filing of the several original bills of 
complaint in these consolidated causes, and prior to any of 
74 the transactions of any — said complainants with her said 
husband stated in any of said bills; and this defendant 
says that, to secure the reimbursement and repayment to her by her 
suid husband of the said funds of ber paraphernal estate soe as afore- 
said received and used by bim, sle was and is entitled by the laws 
of Louisiana to a legal mortgage on all real and immovable prop- 
erty owned by bim at any time since the said paraphernal funds 
came into his hands, and she avers that all of said funds were, as 
set forth in the itemized statement filed herewith, so received and 
used by him in or prior to the year 1875. 

And this defendant says that, on or about the 30th of April, 1879, 
she caused to be recorded, in due and legal form, in the mortgage 
books of the offices of the recorders of the parishes of Red River, 
and on 6th June, 1879, in the parish of Bienville, the evidence of 
said indebtedness of her suid husband to her for and on account of 
her said paraphernal funds, and that by the laws of Louisiana her 
said legal mortgage became and was effective against all of the 

complainants herein and all other third persons as a valid 
79 existing mortgage lien and ineumbrance on all of the real 

and immovable property of her said husband in said parishes 
of Red River and Bienville from the said date of inscription thereof 
as aforesaid. ; 

And this defendant says that, with a view to the enforcement ac- 
cording to law of said paraphernal claims and mortgage lien against 
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her said husband and the real and immovable property effected as 
aforesaid by her said legal mortgage, she instituted suit on the 16th 
of February, 1883, in the tenth judicial district court of the State of 
Louisiana for the parish of Red River, a court of general and com- 
petent jurisdiction and the court of the domicile of her said husband; 
that in her petition filed in said suit she averred and showed, in sub- 


stance, that her said husband, being indebted to her as aforesaid, 


became financially embarras-ed in 1879, from which embarrass-. 


ments he was unable to extricate himself, and that about May, 1880, 
her said husband and the commercial firm of Lisso and Scheen, of 
which he was a member, made a cessio bonorum under the insolvent 

laws of the State and ceded and surrendered to their cred- 
76 itors all of their property, rights, and credits, including the 

real estate and property in said parishes of Red River and 
Bienville, effected as aforesaid by said legal mortgage in favor of 
this defe a ant, which was averred in said petition to bea first mort- 
gage upon all of said immovable property. 

That in said insolvent proceedings in said district court for the 
tenth judicial district of Louisiana for the parish of Red River 
Chris. Chaffe, Jr., of the city of New Orleans, was about July, 1880, 
elected and subsequently commissioned and qualified as definitive 
syndic of said insolvent estates, and now has under his control and 
admint stration the said real and immovable property surrendered 
bv her said husband, on which she has her legal mortgage as afore- 
said; that her said husband has not been discharged from his lia- 
bilities and is still insolvent, and that the condition of his financial 
affairs was such as to require the petitioner (this defendant) to sue 
for the restitution and reimbursement to her of her said seperate 
paraphernal rights and claims and to take upon herself the aaa 

administration of her paraphernalia, free from the interfer- 
77 ence of her said husband; that the financial embarras-ments 

and insolvency of her said liusband are such as to entitle her 
to a dissolution of the community of aeque-ts and gains heretofore 
existing between them, that she in the future may have the benefit 
of her seperate earnings. 

The said petition further averred that the real property surren- 
dered by her said husband was surrendered subject to her said legal 
first mortgage, duly recorded in the parishes of Red River and Bien- 
ville in 187: ), and that said property is still unsold and under ad- 
ministration by said Chris. Chaffee, syndic, in said tenth judicial 
district court for the parish of Red River, and that by virtue of her 
said legal first mortgage she is by law entitled to be be paid by 
preference out of the proe ‘eeds of said property, and to have the 
same sold accordiug to law to pay and satisfy her said debt and 
mortgage. 

Wherefore she prayed, by her said petition, to be authorized by 
the court to bring said suit, which authorization was duly grantéd, 

and she further prayed for services and citation on John H. 
78 Scheen, her said husband, and on said Chris. Chaffe, Jr., syndic, 
and, after final hearing had, for judgment finally dissolving 
the community of acque-ts and gains between her and her said hus- 
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band and decreeing her to have the seperate administration of her 
mt go property, rights, and claims free from the control of 
ver said husband, and for judgment in her favor recognizing her 
suid seperate rights and claims, and that she recover the sum of 
twenty-nine thousand three hundred and twenty-one dollars and 
twenty-three cents($29.321.23), with five per cent. per cent. per annum 
interest thereon from judicial demand, for the restitution and re- 
imbursements to ber of her paraphernal property alienated, used, 
and expended by her said husband, and that the legal mortgage in 
her favor on all of the real and immovable property ceded and sur- 
rendered by her said husband and now in the hands and under the 
administration of the said Chris. Chaffe, Jr., syndic, as aforesaid, be 
recognized and enforced ; that her said claims against her said hus- 

band be placed upon the bilou and schedule of the acknow!l- 
79 edged debts of ihe insolvent estate of her said husband, with 

the rank of legal and first mortgage on all of the real estate 
ceded by her said husband, in the hands of the said syndic, situated 
in the parishes of Red River and Bienville, and that ber said debt 
be paid to her in concusso, in due course of administration, out of 
the proceeds of said property by priority and preference over all 
other creditors. 

This defendants says that after due services and citation or due 
acceptance thereof judgment by default was in due course entered 
in her favor against her said husband, and that on the 5th of July, 
1883, the said Chris. Chaffe, Jr., syndic, as aforesaid, filed his answer 
to said petition, wherein, after denying generally the allegations of 
said petition, except as thereinafter admitted, the said respondent 
admits the financial embarrassment of said J. H. Scheen, as alleged 
in the petition, and that Lisso and Scheen and the individual mem- 
bers of the firm made a cessio bonorum in 15880, and that said re- 
spondent was duly elected syndic of said insolvent estates and is 
now administering the property surrendered ; that said Scheen has 

not been discharged, and that his insolvent estate is still un- 
80 settled. He specially denies any indebtedness of the said 

John H.Scheen to his said wife; denies the donations set up 
in her petition and statement, and avers if any such donations were 
attempted or contemplated the same were and are null for want of 
proper and legal form and execution; denies that any legal mortgage 
exists in favor of the said Mrs. Scheen for any sum on any of the 
sroperty surrendered, or otherwise, and says that if she ever had a 
he: mortgage the same has no existence or effect for want of due 
and seasonable evidence of the registry thereof. 

This defendant hereby reiterates and reasserts the truth of all and 
singular the averments as aforesaid of her said petition in said State 
court, and says that the statement and account hereto annexed as 
part of this answer is an exact copy of the statement and account 
annexed to and made part of the said petition in said State court, 
and is true in every particular. 

And this defendant says that upon the issues joined, as above set 
forth, in said suit in said tenth judicial district court of the State of 
Louisiana for the parish of Red River the said suit was regularly 
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tried, contradictorily with said Chris. Chaffe, syndic, and 
8] her said husband, upon joinder of issue, by default, as afore- 

said, and that a final judgment was rendered and signed 
thereon by the said district court on the 7th of December, 1883, in 
the words and figures following, to wit: 

“In this cause, by reason of the law and the evidence being in 
favor of the plaintiff, Naney A. Scheen, and against the defendant, 
John H. Scheen, and C, Chatte, Jr. syndic, it is therefore ordered, 
adjudged, and decreed that the community of acque-ts and gains 
heretofore existing between the said plaintiff, wife, and the said J. 
H. Scheen be, and the same is hereby, dissolved and terminated. 

[t is further ordered that said plaintiff in future do have the sole 
and exclusive administration of her owh seperate paraphernal prop- 
erty, rights, and claims free from the control and influence of her 
said husband. 

[t is further ordered, adjudged, and decreed that the debt and 
claim of the said plaintiff against the defendant, C. Chaffe, Jr., 
syndic of the insolvent estate of the insolvent defendant, J. H. 

Scheen, for the sum of twenty-nine thousand three hundred 
82 and twenty-one dollars and twenty-three cents ($29,321.23), 

with five per centum per annum Interest thereon from judi- 
cial demand, viz., the 16th day of February, 1883, be recognized 
and enforced and placed upon the schedule and bilou of the aec- 
knowledged debts of said insolvent estate, with recognition of the 
rank of a legal mortgage from the 30th day of April, 1879, upon all 
the real estate surrendered or ceded by the defendant, J. H. Scheen, 
either individually or as a member or partner of the firm of Lisso 
and Scheen, in the parishes of Red River and Bienville, with leave 
to said plaistiff to enforce said mortgage in due course of law and 
the administration of said insolvent estates of J. H. Scheen and 
Lisso and Scheen by the said C. Chatffe, Jr., syndie, end sn ConCcUrrO 
with the other creditors of said insolvent estates. 

[t is further ordered that the defendants do pay the costs of this 
suit.” 

And this defendant further says that from said final judgment of 
said court the said Chris. Chaffee, Jr., syndic, took an appeal to the 

supreme court of Louisiana, and that the said supreme court 
83 has, upon consideration of said appeal, affirmed said judg- 

ment in all respects, except in ‘so far as it recognized the 
legal mortgage claimed by this defendant on lands of said insolvent 
situate in the parish of Bienville, in which particulars the said 
judgment of the district court has been reversed and a judgment of 
nonsuit rendered on the ground that there was no proof.in the 
record of appeal to show that the evidence of said mortgage claim 
had been inscribed in the mortgage books of the recorder of said 
parish of Bienville, as averred in the petition of this defendant in 
said suit, but the right to make such proof in any proper proceed- 
ing thereafter was expressly reserved to this defendant by the 
opinion and decree of said supreme court, upon the making of 
which proof this defendant is entitled, upon the principles an- 
nounced in said opinion and decree, to the judicial recognition and 


or 
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enforcement of her said legal mortgage upon all of the lands of said 
insolvent’s estate situate in said parish of Bienville, and affecting 
from the date of inscription the said lands in her favor for the 

security of her said .paraphernal claims and the payment 
S4 thereof against all other creditors of her said insolvent hus- 

band not secured by mortgage entitled by priority of in- 
scription in said parish to priority of rank over her said mortgage. 
And this defendant says that the evidence of her said legal mort- 
gage claim was duly recorded in the mortgage books of the recorder 
of said parish of Bienville, in the manner and form required by 
law, at or about the time hereinbefore stated, to wit, the 30th of 
June, 1879, and that, upon due proof thereof being made upon the 
trial of this cause, she is entitled to have her said lega! mortgage 
recognized by degree of this honorable court as an existing mort- 
gage lien effecting all of the said real property or her said hus- 
band’s insolvent estate situate in said parish of Bienville and 
effective against the complainants herein and all other creditors of 
her said husband from the date of its inscription as aforesaid. 

And as to so much of said supplemental and amended bill of 
complaint of complainants herein as says that the said mortgage 
claims of this defendant are subordinate to the just claims and 

| preference of said complainants this defendant says that all 
85 and singular the said complainants were at and prior to the 

time of the filing of their respective original bills of com- 
plaint herein, on the 13th of November, 1879, mere ordinary cred- 
itors at large of the said commercial firm of Lisso and Scheen, of 
which her said husband was a partner; that none of the real estate 
described in said bills was partnership property of said commercial 
firm, but that the individual members were joint owners of much 
of said property as stood in the partnership name, and that such 
property was not assets of saidl commercial firm, but the respective 
interests of the individual members of the partnership therein were 
individual assets of said members, respectively, and that as between 
ordinary individual creditors of said partners and erdinary part- 
nership creditors the individual creditors were and are entitled by 
law to be paid out of the proceeds of said real estate in preference 
to the partnership creditors, and that this defendant, as an individ- 
ual creditor of her said husband as aforesaid, is by law entitled to 

be paid out of the proceeds of the real and immovable prop- 
86 erty of his said insolvent estate, irrespective of her said legal 

mortgage thereon, by priority over and in preference to any 
and all of said complainants; also, as creditors of the partnership 
of Lisso and Scheen, are entitled to be paid out of the partnership 
assets of said firm in preference to ordinary creditors of the indi- 
vidual members of said firm, but whose claims upon the individual 
property of the members of said firm are subordinated by law and 
in equity to the claims of the ordinary creditors of the individual 
members of the firm. 

And further this defendant says that at the time of the filing of 


' said several original bills of complaint, on the said 13th of Novem- 


ber, 1879, none of the said ordinary claims at large of said com- 
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plainants against the said partnership in their said respective bills 
set forth had been reduced to judgment; and this defendant says 
that upon the face of all of said several bills it appears that the 
sole ground therein stated or averred upon which the jurisdiction 
of this court in equity to entertain said several bills could be 
87 asserted or maintained was the averment in each of said bills 
made of the existence of an attachment lien on the property 
of the defendants described in said bills, which said lien was averred 
in said several bills to have arisen and to exist under and by virtue 
of several levies alleged in said bills to have been made under sev- 
eral writs of attachments issued in several suits at law which had, 
prior to the filing of said bills in equity, being instituted by the said 
several complainants in a court of the State of Louisiana, and which 
had been subsequently removed into this honorable court and en- 
tered upon the docket thereof on the law side under the respective 
numbers 8880, 8881, 8882, and 8883, and which said suits at — are 
respectively referred to by the said complainants and set forth in 
their respective bills in equity originally filed in this court under 
the respec tive nutnbers 8896, 8897, 8898, and 8899: and this defend- 
ant says that after the filing of the said several bills in equity on 
the said 13th of November, 1879, to wit, on the first of June, 1880, 
judgments were rendered by this court in all of said actions at law 
referred to and set forth in said bills, whereby the attachments in 
each and all of said aetions at law were dissolved; and, this 
88 defendant says that by effect of said several judgments at 
law the said complainants in said several suits in equity were 
and are precluded from claiming that any attachment lien or liens 
exists or exist in their favor on the property described in their re- 
spective bills or that any such attachment liens or liens lawfully 
existed in their favor at the time of the filing as-aforesaid of their 
said respective bills in equity or that there really and lawfully ex- 
isted at the time of the filing of their said bills or thereafter any 
valid or sufficient ground of jurisdiction in equity to warrant this 
court in entertaining any of said bills for any of the purposes stated 
in any of them, and that for the reasons aforesaid it is apparent 
upon the face of the proceeding in said actions at law and suits in 
equity, extant and of record in this court, that this court was and is 
without jurisdiction in equity to entertain any of said several bills 
for any of the purposes therein stated, and that this defendant hopes 
she may have the same benefit of this defence as if she had set up 
said several judgments at law by way of pleas in bar to said 
89 bills or to further proceedings in equity thereunder after the 
rendition of said judgments at law. 

And this defendant says that after said writs of attachment 
were dissolved as aforesaid by said judgments at law on the Ist 
of June, 1880, the defendants in said actions, being in the actual 
possession of the said property deseribed in said bills, lawfully 
surrendered the same for the benefit of all their creditors, in the 
month of July, 1880, to the said tenth judicial district court for 
the perish of Red River, the court of their domicile, vested by 
the laws of the State of Louisiana with general jurisdiction 
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over their persons and their property, and the said surrender 
was by said court accepted for the benefit of all the creditors of the 
said commercial firm of Lisso and Scheen and of the members of 
said firm, Julius Lisso and John H. Scheen, under and in con- 
formity to the insolvent laws of the State of Louisiana, and that 
thereafter the said Chris. Chaffe, Jr., was duly elected definitive 
syndie of the said insolvent estates and was duly qualified and 

commissioned as such, and was by said court of competent 
9) jurisdiction put into actual possession and control, as an 

officer of said court, of all the property of said insolvent 
estates, including all of the property described in said several bills 
of complaint of complainants herein, and that the said syndic has 


‘from. that time hitherto remained and now is in lawful possession 


of all of said property as an officer of said court and under its 
orders; and this$defendant says that by reason of the premises it 
became and was imperatively necessary for her to assert, asshe has 
asserted, in the manner and form hereinbefore stated, her said 
paraphernal claims and mortgages upon the said property so in the 
actual custody and under the control and administration of said 
State court; and she says that the said judgments of the said 
tenth judicial district court of the State of Louisiana for the parish 
of Red River and of said supreme court of Louisiana in her favor 
in her said suits are, as she is advised, entitled to be regarded 
by the court as judgments of courts of competent jurisdiction, 
operative and affective in her favor and binding upon 

91 the persons whom and upon the property which they pur- 
port to bind, and that the conclusive effect of said judgments 
cannot be here questioned except upon averment and proof of fraud 
or collusion in the procuring of said judgments, and this defendant 
say- the proceedings in said suit were In all re spe cts hona fide and 
regular; that the paraphernal claims set up bv her in said suit 
against her said husband and the said syndic of his creditors are 
honest and valid claims and were fully and fairly sustained by the 
evidence adduced in their support to the satisfaction alike of the 
said district and supreme courts, and that the judgments of said 
court- sustaining her said claims and recognizing her legal mort- 
gage rights were fully warranted by the law and the evidence, and 
she claims in this court and on this proceeding the full benefit of 
the said judgments in her favor; and in so far as the said judgment 
of the supreme court is one of non-suit as to the existence of her 
said legal mortgage as entitled to effect against third persons as to 
the said property in the parish of Bienville, she says that upon 

92 proof being made, as it will be made on the trial of this cause, 
of the due inscription of the evidence of her said legal mort- 

gage in the books of the recorder of the said parish of Bienville, the 
said mortgage will be entitled to recognition and enforcement by 
the court as having taken effect from the date of its inscription 
against all of the complainants herein, none of whom has or have 
averred or stated in any of their several bills of complaint herein 
that any of them have or claim any mortgage, lien, privilege, or 
ground of preference in their favor otherwise then in respect of said 
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; 


several illegal attachments dissolved as aforesaid bv said several 
judgme nts at law of this honorable court. : 

And this defendant denies all and all manner of unlawful] com- 
bination «nd confederacy wherewith she is by the said bills charged, : 
without this, that there is any other matter, cause, or thing in “the 

said complainants’ said bills of complaint c ont 1ined material or nee- 
essary for this defendant to make answer unto and not herein and 
hereby well and sufficiently answered, confessed, traversed, and 


avoided or denied that is true, to the knowledge or belief of . de 
93 this defendant; all of which matters and things this defendant 


is ready and willing to aver, maintain, and prove as this 
court shall direct, and respectfully prays to be hence dismissed with 
her costs in this behalf most w rongfully sustained. 


NANCY A. SCHEEN. 
HENRY B. KELLY, Of Counsel. 


Personally appeared before the undersigned authority Mrs. Nancy 
A. Bradley, of the parish of Red River, Louisiana, the defendant 
named in the above and foregoing answer, wife of John H.Scheen, 
who, being sworth, Says that she has heard the foregoing answer read 
and knows the contents thereof, and that the same is true of her own 
knowledge, except as to matters therein stated as of her information 
and belief, and as to those matters she believes them to be true. 

Coushatta, La., March 29th, 1884. 


[SEAL. ] D. H. HAYES ’ 
Notary Public. A 
Fetition of Mrs. Nancy A. Scheen for Leave to Answer Seperately from | 
Her Husband. Filed April 16th, 1884. + 
94 In the Circuit Court of the United States for the Eastern 


District of Louisiana. In Equity. 


H. B. CLAFLIN et al. 
No. S896. 


Us. 


LissO AND SCHEEN ef als. 


H. BERNHEIM ef al. 


M8. No. 8897. 
Juxtius Lisso et als. 
vs. o. 8S98. > ad 


JuLius Lisso et als. 


CHARLES F. CLAFLIN ef al. 


vs. 


SIMON AvuaustT ef al. ) 


' No. 8899. 
Jutius Lisso et als. } 


To the judges of the circuit court of the United States for the eastern 

district of Louisiana: , 

The petition of Mistress Nancy A. Bradley, wife of John H.Scheen, 
defendant— - 
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Respectfully shows that the complainants in the above-entitled 
causes, consolidated by order of court, have exhibited their supple- 
mental bill against petitioner and her said husband, and that peti- 
tioner has appeared thereto; that the said bill is filed in respect of 
your petitioner’s seperate estate and claim against the insolvent estate 

of her said husband. 
95 Petitioner therefore prays that she be allowed to put in ber 
answer to complainants’ said bill seperate from her hus- 
band. 
And your petitioner will ever pray, ete. 


HARRY B. KELLY, Solicitor. 


Let the prayer of the foregoing petition be granted and peti-oner 
be allowed to put in her answer to said bill of complaint seperate 
from her husband. 

March 19th, 1884. 

EDWARD C. BILLINGS, Judge. 


Cross-Bill of Mrs. Nancy A. Bradley, Wife of John H. Scheen. Filed 
June 10th, 1884. 


In the Circuit — of the United States for the Eastern District of 
Louisiana. In Equity. 


H. B. CLAFLIN ef al. ) 
Ds. > No. SS96. 
Junius Lisso et als. } 


H. Berxnuem e al. 
vs. No. 8897. 
Juntius Lisso et als. 


Srmon Avaust ef al. ) 
vs. , No. 8898. 
Jutius Lisso et als. } 


C. T. CLAFLIN e al. ) 
va. No. SS99. 
Junius Lisso et Oe | 


96 To the judges of the circuit court of the United States for the 
eastern district of Louisiana: 

Nancy A. Bradley, wife of John H. Scheen, by her next friend, 
William B. Somerville, of the city of New Orleans, brings this her 
cross-bill of complaint against all of the complainants in the bills of 
complaint in the above entitled and numbered causes named and 
against her said husband, John H. Scheen, and against Chris. 
Chaffe, Jr., syndic of the creditors of the commercial firm of Lisso 
and Scheen and of Julius Lisso and John H. Scheen, defendants 
named in said bills of complaint. 

And thereupon your orator says— 

That she was married to her said husband, John H. Scheen, in 
the parish of Bienville, in the State of Louisiana, in the year 1857, 
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and resided with him in said parish until the year 1875, when they 
removed tothe parish of Red River, in said State, and that at all 
times since then their matrimonial domicile has been and 
now isin said parish of Red River and State of Louisiana; that 

she is the only child of the marriage of Hampton Bradley 


7 and Susan Bradley, of said parish of Bienville and State of 


Louisiana; that after her marriage, in 1857, as aforesaid, with 
her said husband, John H.Scheen, her said father and mother made 
to her at several different times divers valuable donations, which 
gifts became and were under the law of Louisiana her seperate para- 
phernal property; that a large portion of her said seperate para- 
phernal estate so as aforesaid acquired by her by gift from her said 
parents came into the hands of her said husband and was by him at 
divers times expended for his account and applied to his own uses, 
an itemized statement and account of which is hereto filed and made 
part of this her bill of complaint, and that, by reason of the prem- 
ises, her said husband became and was and is accountable and in- 
debted to her for and on account of her said seperate paraphernal 
funds so received and used by him in the sum of twenty-nine thou- 
sand three hundred and twenty-one dollars and twenty-three cents 

| ($29,251.23), and that said indebtedness of ber said husband 

98 to her existed as a bonna fide, valid, and lawful indebtedness 

at and prior to the time of the filing of any of the said sev- 

eral bills of complaints of complainants herein and and prior to the 

time of any of the transactions of any of said complainants with her 

said husband or with the commercial firtin of Lisso and Scheen stated 
in any of said bills. 

And complainants says that to secure the reimbursement and re- 
payment to her by her said husband of the said funds of her sepe- 
rate paraphernal estate, so as aforesaid received and used by him, 
she was and.is entitled by the laws of Louisiana to-a legal: mortgage 
on all real or immovable property owned by him at any time since 
said paraphernal funds came into his hands, including all the real 
estate described in the several bills of complaint of complainants 
herein. | 

Complainant avers that all of her seperate paraphernal funds for 
which her said husband is accountable and indebted to her, as set 
forth in the itemized statement and account thereof herewith filed 

as a part of this bill, came into the hands of her said husband 
99 and were converted to his own use before the filing of the 

several original bills of complaint of complainants herein, 
on the 13th of November, 1879, to wit.in or prior to the year, 1875; 
and your orator says that prior to the filing, as aforesaid, of said 
original bills of complaint, on the 13th of November, 1879, she had 
aused to be recorded in manner and form provided by law the 
evidence of the indebtedness, as aforesaid, of her said husband to 
her for and on account of her said seperate paraphernal property in 
the mortgage books of the offices of the recorders of the said parishes 
of Red River and Bienville, and that the said inscription- of mort- 
gage were made in the parish of Red River on the 30th of April, 
1879, and in the parish of Bienville on the 6th of June 1879; and your 


en ne 


7. 


om | 


HORACE B. CLAFLIN ET ALE., &¢. 41 


oratrix says that by effect of said inscription her said legal mort- 
gage became and was operative under the laws of Louisiana as a 
valid and subsisting mortgage lien and encumbrance from the 
dates of said inscriptions, respectively, upon all the real estate of 
her said husband in said parishes, and became and was effective 
from said dates, respectively, as against all third persons, in- 
100 ~—s cluding all of the complainants named in the several bills of 
complaint in the above entitled and numbered causes. 

And your orators says that for the purpose of enforcing accord- 
ing to law her said paraphernal claims against her said husband and 
her said rights of mortgage against the said real estate in the said 
parishes effected as aforesaid by her said mortgage, she instituted 
suit on the 16th of February, 1883, in the tenth judicial district 
court of the State of Louisiana for said parish of Red River, the 
courts of the domicile of her said husband and of general and com- 
petent jurisdiction over his personal property, and that in her peti- 
tion in said suit she stated, in substance, that her said husband was 
indebted to her on the account and in the amount hereinbefore 
stated, and annexed to her said petition a statement of said indebt- 
edness, of which the itemized statement annexed to this bill asa 
part thereof is an exact copy, and that in her said petition she fur- 
ther stated that her said husband, being indebted to her as afore- 
said, in the year 1879 became financially embarrassed and was 
unable to extricate himself from such embarrassment; that 

about May, 1880, her said husband and the commercial 
101 firm of Lisso and Scheen, of which he was a member, made 

a cessio bonorum, under the State insolvent laws, in a volun- 
tary proceeding for that purpose, in the tenth judicial district court 
of the State for the parish of Red River, and made a surrender to 
said court for the benefit of all their creditors of all their property, 
including the real estate of her said husband in the parishes of Red 
River and Bienville affected as aforesaid by said legal mortgage, in 
favor of complainant; that in said insolvent proceedings Chris. 
Chaffe, Jr., was, in or about July, 1880, elected definitive syndic of 
said insolvent estates, and was subsequently qualified and commis- 
sioned as such, and that he has now under administration and con- 
trol as such officer of said court all of the said property of her said 
husband which passed to said creditors by said cessio bonorum, in- 
cluding the property affected as aforesaid by her said legal mort- 
gage; that her said husband has not been discharged from his lia- 
bilities and is still insolvent, and that the condition of his affairs is 

such as to require the petitioner (your oratrix) to sue for the 
102 __—srestitution and reimbursement to her of said seperate para- 

phernal rights and claims and to take upon herself the sep- 
erate administration of her paraphernalia, free fron the interference 
of her said husband: that his financial embarrassment and insol- 
vency are such as to entitle her to a dissolution of the community of 
acquests and gains heretofore existing between them, that she in 
the future may have the benefit of her seperate earnings; that the 
real property ceded by her said husband to his creditors was sur- 
rendered subject to her legal first mortgage thereon, duly recorded 
6—384 
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in the parishes of Red River and Bienville in 1879, and that said 
property is still unsold and under administration by said Chaffe, 
syndic in said court, aud that by virtue of her said legal first mort- 
gage thereon she is by law entitled to be paid by preference out of 
the proceeds thereof, and to have the same sold according to law to 
satisfy her said debt and mortgage, 

Wherefore she prayed, by her said petition, to be authorized by 
the court to bring said suit, which authorization was granted, and 
for services and citation on her said husband and the said syndie, 

Chaffe, and after final hearing for judgment finally dissolving 
103 ~—s the community of acque-ts and gains between herand ber hus- 
band and decreeing her to have the seperate administration 
of her paraphernal property, rights, and claims, free from the con- 
trol of her said husband, and recognizing her said seperate rights 
and claims, and that she recover the sum of twenty-nine thousand 
three hundred and twenty-one dollars and twenty-three cents 
($29,321.33), with five per cent. per annum interest thereon from 
judicial demand, for the restitution and reimbursement to her of her 
paraphernal property alienated, used, and expended by her said 
husband, and that the legal mortgage in her favor on all the im- 
movable property ceded by her said husband and now in the hands 
and under the administration of said Chaffe, syndic, be recognized 
and enforced; that the said claims against her said husband be placed 
upon the bilou and schedule of the acknowledged debts of his in- 
solvent estate, with the rank of first mortgage on all the real estate 
ceded by him, in the hands of said syndic, situate in the parishes of 
Red River ard Bienville, and that her said debt be paid to her in 
concurro, in due course of administration, by priority and preference 
over all other creditors. 
104 And your oratrix says that, after due service of citation or 
acceptance thereof, judgment by default in said suit was duly 
entered in her favor against her said husband, and that on the 5th 
of July, 1885, the said syndic, Chaffe, filed his answer to said peti- 
tion, wherein, after denying gener: ally the allegations of said peti- 
tion, except as thereinafter admitted, the said responde nt admits the 
financial embarrassments of said J. H. Schee ‘n, as alleged in the pe- 
tition, and that a cessio bonorum was made in 1880, as alleged, by 
Lisso and Scheen and the individual members of said firm, and that 
the respondent was duly elected syndic of said insolvent estates and 
is now administering the property ceded ; that said Scheen has not 
been discharged, and that his insolvent estate is still unsettled. He 
specially denies any indebtedness of the said John H. Scheen to his 
wife (your oratrix), denies the donations set up in her petition and 
statement, and avers if any such donations were attempted or con- 
templated that the same were and are null for want of proper and 
legal form and execution; denies that any legal mortghge 
105 ~—s exists in favor of your oratrix for any sum on any of the prop- 
erty surrendered or otherwise, and says that if she ever had 
a legal mortgage the same has no existence or effect for want of due 
and seasonable registry of the evidence thereof. 
Your oratrix hereby reiterates and reasserts all and singular the 
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averments of her said petition in said suit in said State court, and 
says that they are correct and true in all respects. 

And your oratrix says that upon the issues joined, as above set 
forth in said suit, trial was regularly had, contradictorily with said 
Chatfe, syndic, who appeared and answered, as above stated, and 
with her said husband, with whom issue was joined by the entry 
against him of a judgment by default as aforesaid, the entry of a 
judgment by default being tantamount, according to the rules of 
practice of the State courts of Louisiana, to a joinder of issue in the 
suit and nothing more. 

And your oratrix says that, upon consideration of all the evidence 
adduced upon the trial of said suit and of the law applicable thereto, 
and after hearing argument by counsel for your oratrix, the plain- 

tiff, and for the said Chaffe, syndic, representing the creditors 
106 ~=—of said insolvent estate,the said tenth judicial district court 

of the State of Louisiana for the parish of Red River rendered, 
on the 7th of December, 1883, a final judgment in said suit in the 
words and figures following, to wit: 

“In this cause, by reason of law and the evidence being in favor 
of the plaintiff, Naney A. Scheen, and against the defendants, John 
H. Scheen and Chris. Chafle, Jr., syndic, it is therefore ordered, ad- 
judged, and decreed that the community of acque-ts and gains here- 
tofore existing between the said plaintiff, wife. and the said J. H. 
Scheen be, and the same is hereby, dissolved and terminated. 

It is further ordered that said plaintiff do have in future the sole 
and exclusive administration of her own seperate property, rights, 
and claims free from the control and influence of her said husband. 

It is further ordered, adjudged, and decreed that the debt and 
claim of said plaintiff against the defendant, C. Chaffe, Jr., syndic of 
the insolvent estate of the insolvent defendant, J. H. Scheen, for 
the sum. of twenty-nine thousand three hundred and twenty-one 
dollars and twenty-three cents ($29,521.23), with five per centum per 

annum interest thereon from judicial demand, viz., the 16th 
107 = day of February, 1883, be recognized and enforced and placed 

upon the schedule and bilou of the acknowledged debts of 
said insolvent estate, with recognition of the rank of a legal mort- 
gage from the 30th day of Apri!, 1879, upon all the real estate sur- 
rendered or ceded by the defendant, J. H. Scheen, either individu- 
ally or as a member or partner of the firm of Lisso and Scheen, in 
the parishes of Red River and Bienville, with leave to said plaintiff 
to enforce said mortgage in due course of law,in the administration 
of said insolvent estates of J. H. Scheen and Lisso and Scheen by 
the said C. Chaffe, Jr., syndic, in concurro with the other creditors of 
said insolvent estates.” 

And your oratrix says that from said final judgment of said dis- 
trict court in her favor the said Chaffee, syndic, appealed to the su- 
preme court of Louisiana, which court, upon consideration of said 
appeal, affirmed said judgment in all respects, except in so far as it 
recognized the legal mortgage claimed by your oratrix on the lands 
of said insolvent estate in the parish of Bienville, in which partic- 
ular the said judgment was reversed and a judgment of nonsuit as 
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to said claim rendered, on the ground that there Was no evi- 
108 dence before the supreme court in the record of appeal to 

show that the evidence of said mortgage claim had ever been 
recorded in the books of the recorder of the parish of Bienville, as 
averred in the petition of your oratrix in said suit, but the right to 
make such proof in any proper proceeding hereafter is expressly 
reserved to your oratrix by the opinion and decree of the supreme 
court in said suits; and your oratrix say- that she will make such 
proof in the present proceeding, and that thereupon she will be 
entitled, under the laws of Louisiana and upon the principles 
enounced by the supreme court of said State in the said opinion 
and decree, to the judicial recognition by this honorable court of her 
said legal mortgage as a valid and subsisting mortgage lien lien opera- 
tive upon all the real property of said insolvent estate in the parish of 
jen ville, and effecting all of said property with said mortgage lien 
in her favor from the date of the inscription, for the security and 
payment of her said paraphernal claims against all other creditors 
of her said insolvent husband not secured by mortgages entitled by 

priority of inscription in said parish to priority of rank over 
109 ~her said legal mortgage, which was inscribed in the mort- 

gage books of the recorder’s office of the parish of Bienville, 
in the manner and form provided by law, at the time hereinbefore 
stated, to wit, the seventh day of June, 1879. 

And your oratrix says that there is no averment in any of said 
several bills of complaint in any of said above entitled and num- 
bered causes that any evidence of any mortgage lien or privilege 
whatever for any sum in favor of any of the complainants named 
in anv of said bills has at any time been inscribed in said mortgage 
books in the said parishes of Red River or Bienville against any of 
the property described in said bills or any other property of said 
insolvent husband. 

And your oratrix says that as tou so much of the supplemental 
and amended bill of compl: uint herein exhibited against her on the 
23rd of January, 1883, as pretends that the said mortgage claims of 
your oratrix are subordinate to the alleged just claims and prefer- 
ences of said complainants, and prays that her said mortgage claims 

may be declared void as to the demands and preferences of 
110 =the said complainants, or, at any rate, may be subordinated 
thereto, your oratrix respectfully say- that this honorable 
court should not declare her said mortgage claims to be void ; but, 
on the contrary, and for the reasons and upon the grounds herein- 
before and hereinafter stated, should declare and decree that her 
said paraphernal claims and legal mortgage rights are entitled to 
judicial recognition by this court in this proceeding to the full 
amount thereof hereinbefore stated, and that as to the pretense that 
her said paraphernal claims and mortgage rights should be gub- 
ordinated to the claims and alleged rights of preference of said com- 
plainants, no ground or reason for so doing is anywhere stated or 
suggested in any of said several bills of compl: tint nor in said sup- 
plemental and amended bill. 


And your oratrix says that at and prior to the time of filing of 
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the said several original bills of complaint, on the 13th of Novem- 
ber, 1879, the said complainants were all and singular mere ordi- 
nary creditors at large of the commercial firm of Lisso and Scheen, 
none of whose claims had been rendered to judgments or were al- 
leged to be secured by any mortgage lien or privilege other 
111 than certain pretended attachment liens, which were alleged 
in and by said several original bills to have arisen and to 
exist at the time of the filing of said bills and to affect the property 
described in said bills under and by virtue of certain liens alleged 
by said complainants in their respective bills to have been made in 
said property under several writs of attachment issued in several 
suits at law originally instituted by the complainants in said several 
bills in a court or courts of the State, and afterwards by them re- 
moved into this court and entered upon its docket, on the law side, 
under the respective numbers, 8880, 8881, 8882, and 8883, and which 
said several attachment suits are referred to by the complainants, 
respectively, in their said several original bills in equity under the 
respective numbers, 8896, 8897, S898, and 8899. Now, your oratrix 
says that after the filing as aforesaid of said several original bills 
in. equity in this court on the said 13th of November, 1879, 
to wit, on the first of June, 1880, judgment- were rendered in 
all of said action- of law by this honorable court dissolving the 
attachment in each and all of said actions at law upon 
112. = which the claim of jurisdiction in equity of this court to en- 
tertain said several original bills has been based and predi- 
vated ; and your oratrix says that by effect and operation of said 
several judgments at law dissolving said several attachments the 
said complainants are severally precluded and estopped by the 
record of said judgments from pretending not only that any right 
of preference sti!l exists in favor of any of them by virtue of any 
such attachment lien or privilege upon the property described in 
their said several bills. but that they are thereby preciuded and es- 
topped from saying that any such attachment liens existed lawfully 
at the time of the filing of their said several bills or prior thereto. 
And, further, your oratrix is advised and says that under and by 
the laws in force in the State of Louisiana when the real estate de- 
scribed in said several bills of complaint as the property of said 
commercial firm of Lisso and Scheen was acquired, and since real 
estate acquired in the name of a commercial firm did not become 
and does not constitute partnership property or assets, but that the 
individual members of the partnership became joint owners 
113. +=thereof and their individual interests and shares therein 
became and are property and assets of the parties individually 
and respectively; and your oratrix is advised and says that under 
and in accordance with the rules and principles of equity, as ad- 
ministered in courts of chancery in cases of insolvency and the 
marshalling of liabilities and assets in cases of insolvency of com- 
mercial partnership and of the individual members of such partner- 
ship, partnership creditors are entitled to preference over creditors 
of individual partners only upon the assets and property of the 
partnership, and that the creditors of individual partners are en- 
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titled to preference over the creditors of the partnership upon the 
property and assets of the partner who is their individual debtor; 
and your oratrix says that as the creditor as aforesaid of her said 
husband, individually, she is entitled to preference and priority of 
payment out of the proceeds of said real property of said insolvent 
estate over and above any and all of said complainants, none of 
whom claim to be creditors of her said husband otherwise than as 

creditors of the said commercial firm of Lisso and Scheen ; 
114 and that she is entitled to such priority and preference on 

this ground independently of the lien and privilege on said 
real estate in her favor resulting from her legai mortgage and the 
inscriptions thereof as aforesaid. _ 

And, furthermore, your oratrix says that after said several at- 
tachments in said several actions at law were dissolved by judg- 
ments therein on the first of June, 1880, as aforesaid, to wit, in July, 
1880, the said Julius Lisso and John H. Scheen, the defendants in 
said action, being in the actual possession, as owners thereof, of the 
property described in said bills in equity, lawfully surrendered the 
possession thereof to the tenth judicial district court of the State of 
Louisiana for the parish of Red River, the court of their domicile, 
vested with general jurisdiction over their persons and property, 
and ceded and transferred to the said court, for the benefit of all of 
their creditors, all of their property, subject to whatever rights of 
priority or preference their said creditors might, respectively, be en- 
titled to according to law, and that the said cession and surrender 
was by the said court duly accepted, and that therefore the said 

C. Chaffe, Jr., was duly elected definitive syndic of said insol- 
115 ~— vent estates and qualified and commissioned as such, and the 

actual possession and lawful control of all the property of said 
insolvent estates were transferred to him in his said capacity by 
said court, and that from that time hitherto the said syndic has re- 
mained and is now in the actual and lawful administration, posses- 
sion, and control of all said property as an officer of said court, and 
subject, in respect of said property, to iis orders, judgments, and de- 
crees. | 

And your oratrix says that, by reason of the premises, it became 
and was necessary that she should assert, in the manner and form 
hereinbefore stated, her said paraphernal claims and mortgage rights 
against her said husband and his insolvent estate before the said 
court of his domicile, which had assumed actual custody and con- 
trol of said insolvent estate and of the property affected by her said 
legal mortgage; and your oratrix is advised and respectfully says 
that the orders, judgments, and decrees of the said tenth judicial 
district court for the parish of Red River and of the supreme court 

of Louisiana in her favor, in her said suit, as hereinbefore 
116 ~— stated and set forth, are entitled to judicial recognition by 

this honorable court in this proceeding as judgments of 
competent courts between parties and concerning property law- 
fully subject to their jurisdiction and conclusive and binding 
upon the persons whom and the property which they purport to 
bind, and that the conclusive and binding effect, as aforesaid, of said 
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judgments cannot be deemed or questioned here or before any 
other tribunal except upon averment and proof, which has not been 
made in this proceeding, of defect of jurisdiction in the courts which 
rendered said judgments or of collusion or fraud in the procurement 
of them; and your oratrix affirms that the proceedings in her said 
suit were in all respects regular and bona fide; that the said claims 
set up therein against her said husband and his said insolvent 
estate represented by said syndic were valid and lawful claims and 
were sustained by the evidence adduced to the satisfaction alike of 
said supreme court and said district court to the full extent to which 
they were allowed by said judgment of said supreme court, 
117. and she claims in this court and in this proceeding the full 
benefit of said judgment in her favor; and in so far as the 
said judgment is one of nonsuit as to the recognition of her rights 
of mortgage upon said real estate in the parish of Bienville your 
oratrix says that, although proof of this fact was‘ not made in her 
said suit in the State courts, the truth is this evidence of her said 
legal mortgage claim was recorded, in manner and form provided by 
law, in the oftice of the recorder of the said parish of Bien ville, on 
the 6th of June, 1879, as hereinbefore stated, and as will be shown 
on the trial of this cause by the certificate in due form of law of the 
recorder of said parish; and your oratrix says that by effect of said 
inscription her said mortgage .-became and was operative as a valid 
subsisting mortgage lien and encumbrance on said real estate in 
favor of your oratrix from the said date of its inscription against all 
and singular the complainants in said several bills of complaint in 
said above entitled and numbered causes, none of whom aver in any 
of their said bills that any of the claims therein set forth are 
118 secured by any mortgage lien or privilege of any character 
inscribed at any time in the office of said recorder of said 
parish of Bienville. 

To the end, therefore, that the said paraphernal claims and mort- 
gage rights of your oratrix may be recognized in this proceeding, 
and that she may be allowed to enforce them according to law, may 
it please your honors to decree that the said John H. Scheen and 
his said insolvent estate is indebted to your oratrix in the said sum 
so as aforesaid decreed to be due her by the supreme court of Lou- 
isiana in her said suit against her said husband and the said syndic, 
Chris. Chaffe, Jr., to wit, in the sum of twenty-nine thousand three 
hundred and twenty-one dollars and twenty-three cents ($29,321.23), 
with five per centum per annum interest thereon from the 16th day 
of February, 1883, and to decree that at and prior to the time of the 
surrender in insolvency of her said husband as aforesaid, and at 
and prior to the time of the filing of the said several original bills 
of complaint in said consolidated causes, on the 13th November, 

1879, a legal mortgage existed under the laws of Louisiana 
119 in favor of your oratrix to secure the payment to her of said 
indebtedness to the amount aforesaid, aud that said mort- 
gage affected all the real estate owned by her said husband at and 
rior to his said surrender in insolvency in the said parishes of 
Red River and Bienville, and that said legal mortgage took effect 


Ae NII 


5 iy RN Fe AEE RN 


RS Yorn Pui * - se a NG A A FN ett Siaeild 


4§ MRS. NANCY A. BRADLEY, &¢., ET AL. VS. 

and became operative against all their persons, including the com- 
plainants, in said several bills, ou ail of said real estate in the parish 
of Red River from the 30th day of April, 1879, and in all of said 
real estate in the parish of Bienville from the 6th of June, 1879; 
and to decree that your or itrix 1s entitled to be paid her said cle ‘bt, 
with interest in full, out of the proceeds of said real estate by pre- 
ference and priority over any and all of the complainants in said 
several bills, in due course of administration of said insolvent estate 
in said State court, and that no cause is shown to warrant to warrant 


any interference by this court with said administration on behalf of 


all or any of said complainants in respect of any of the property 
described in any of said bills; and that your honors will 
120 = grant unto your oratrix such other and further relief as the 
nature of the case may require and to your honors may seem 
meet. 

May it please your honors to grant unto your oratrix writs of sub- 
pena, to be addressed to the said complainants, through their solicitor 
ol record, and to the sald John H. Scheen, and Lo the said Chris. 
Chaffe, Jr., syndic of the creditors of Lisso and Scheen and of Julius 
Lisso and John H. Scheen, commanding them and each of them, at 
a certain time and under a certain penalty therein to be Limited, 
personally to be and appear before this honorable court, and then 
aud there full, true, and perfect-answer make to all and singular the 
premises, and further to stand to, perform, and abide such further 
order, direction, and decree therein as to your honors shall seem 
meet. 


HENRY B. KELLY, Solicitor. 


Detailed Statement and Account Made Part of Answer and Cross- Bill of 


Mrs. Nancy A. Scheen. Filed June 10th, 1884. 


12] J. H. Scheen in ac. with Mrs. M. A. Scheen. 

1865. ‘To proceeds 20 bales cotton sith her by her father 
ROG ORE OF FOR wc cnddtisiciccen ileal nae Gree Oe 

“ To procee te J bales Gotton given her by her father 
H. Bradley, and used by you -.-...-..-...-... 6,800 00 
1866. To cash om her father, H. Bradley, used by you- S00 00 
1867. To gold coin from her parents used by you...--- 1,000 00 

1868. ‘To cash, cold coin, from her parents received and 
used bv you. NR ors eae EL a NIT See NOME Se Ya 1200 OO 

1873. To pemanete MeCr: ry p lantation, sold by H. Brad- 
lev to J. A. Pulley, given her and used by you. 3,281 60 


1874. ‘To Aaeston sale of house and lot in Sparta from 

Hi. Bradley to Pearce & Edwards, —— her & 

ES BF PG nike ssinin sisi ctl otis ta tienen nih 450 00 
1872. To proceeds of sale of house and lot in Sparta from . 

H. Bradley to R. M. Crossman, given her & used 

by PO is sch ce eons wetetiaitntn' willie tna emesis banidietrstacan dialiamaieel 600 00 
L874. ‘To proceeds sale of tract of land from H. Bradley 

to Andrew Jackson, given to her and used by 


you sf cunindiange wih ecsihiatinatinpsiii 790 OO 
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1871. To proceeds sale of house and lot in Sparta from 
H. Bradley to R. B. Love, given her and used by 


YOR cccweccncecsccdectiinbunn akin 650 00 
1869. To proceeds sale of land from H. Bradley to N. M. 
James, given to her and used bv you___-..-..- 315 00 
15,396 60 
122 70 emncunt BOOS cacinsenibanenie 15,396 60 


1873. To proceeds sale of Port Bolivar Landing 
from H. Bradley to Sam. Reese, on the 
18th August, 1871, given to her and used 


DF. FOB ...nn0n-2cndhencanvenanhieee Se 
1875. To proceeds sale 28 bales cotton from H. Bradley, 
given to her and sold and used by you-..-.~.---. 1.890 00 


1874. To proceeds of the note and mortgage of B. H. 
Bates, favor of H. Bradley, of date about July 
29, 1871, for $9,364.20, on which there remained 
a balance of $7;234.63, due in 1874, given to her 
by H. Bradley and collected by you and used 
by you in the purchase of the plantation and 
improvements from H. Bates, in May, 1874.... 7,234 ¢ 


Balance dae OF YOR «...cesacenecdmites $29,321 23 


Stipulation and Demurrers on Cross-Bill of Mrs. Nancy A. Bradley, 
Wife, &e. Filed Dec. 19th, 1885. 


LU. S. Cireuit Court. 


C LAFLIN et al, Nos. 8896~’9. 
oe ’ Four Consolidated Causes. 
Lisso ef al. } 

123 To save time and expense to both sides, it is agreed that 
the complainants may withdraw their replication to answer 
of Mrs. Nancy A. Bradley, wife, &c., filed April 26th, 1884, and their 
answer to said Mrs. Bradley’- cross-bill filed,and the said Mrs. Bradley 
may withdraw her replication to said answer (with rights, however, 
reserved to both parties to renew said pleadings and reinstate the 
issues as hereinafter reserved), and that{jcomplainant- may file their 
annexed demurrers and the cause may be set down on the bills, 

answers, and demurrers. 

In case said demurrers are overruled the answers and replications 
above mentioned may be renewed and stand restored to the record 
and cause proceed on traverse and issues thereby made as if they 
had not been withdrawn, the object of this agreement being to pre- 
sent in the simplest and least expensive manner the questions 
raised by said demurrers. 


Dec. 19th, ’85. 
KENNARD, HOWE & PRENTISS, 
For Complainant-. 
W. H. ROGER, For Def’t-. 
7—384 
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124 U.S. Cireuit Court. 
H. B. Carvin e al.) x4. gggg 897. 8898, 8899. 
Tuntus Lisso et al, { Pour Consolidated Cases. 


(The joint and several de sweyes030 of the complainant- herein, defend- 
ants 1n cross- bill of Mrs. 2 Nane y A. Bradley, to said cross-bills } 


The complainants herein, made defendants in the cross-bill filed 
herein by Nancy A. Bradley, wife of John H. Scheen, by her next 


friend, June 10th, 1854, by protestation, not confessing all or any of 


the matters and things in the cruss-com plainants’ said cross-bill con- 
tained to be true In such manner and form as the same és therein 
set forth and alleged, do jointly and severally demur to said cross- 
bill, and for cause of demurrer show— 

First. That as appears on the face of the record and said cross 


bill the alleged recording of the claim or alleged mortgage right of 


said Mrs. Nancy A. Bradley at the dates mentioned in said cross- 
bill, to wit, April 30th, 1879, and June Ist, 1879 (crass- 

125 bill filed »), could give sald Mrs. Bradley ho Inortgage or len 
on the lands In controversy at the time of such recording. 

Second. That the alleged recording could give said Mrs Bradley 
no lien or mortgage on the lands in controversy during the pend- 
ency of the controversy between complainants herein and said John 
H. Scheen and said Nancy A. Bradley, his wife, et als. 

Third. ‘That, even if said Mrs. Bradley could acquire by such re- 
cording some claim of mortgage and lien as to others than com- 
plainant, she could acquire none as against or superior to the lien 
privilege and preference acquired by the complainants herein under 
proceedings, orders, and decrees herein and under the laws of Louis- 
lana and the rules and jurisprudence of equity. 

Fourth. That the proceedings in the State district court and 
supreme court in suit or suits set forth in said cross-bill cannot im- 
pair or in anywise take away the prior lien privilege and preference 
of these complainants herein, who are not alleged to be and were 

not parties to said suit or suits. 
126 lifth. That none of the proceedings in State insolvency set 
forth in said cross-bill can in anywise prejudice or impair the 
prior lien privilege and preference of ‘these complainants acquired 
in this cause. 

Sixth. That the said cross-bill doth not contain any matter of 
equity wherein this court can ground any decree or give to the 
plaintiff any relief against these defendants in said cross- -bill—com- 
plainants in cause. 

Wherefore, and for other good causes of demurrer appearing in 
the said cross-bill, these complainants, defendants therein, demur 
thereto, and humbly demand the judgment of the court whether 
they shall be compelled to make any further or other answer to the 
said bill, and prav to be hence dismissed with their costs and charges 
in this behalf most wrongfully sustained. 

KENNARD, HOWE & PRENTISS, 
Solicitors for said Complainants, Defendants in Oross-Bull. 
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I certify that in my opinion the foregoing demurrer is well 
founded in point of law. 


W. W. HOWE, Of Counsel. 


127 U.S. or AMERICA, 83 

William W. Howe, being duly sworn, says that he — the attorney 
and agent in Louisiana of the complainant herein, defendants in 
cross-bill, who are all absent from the State of Louisiana and from 
the fifth circuit, and that the above demurrer is not interposed for 


delay. 
W. W. HOWE. 
Affidavit waived. 


Fixed for 16th Jan’y, 1886. Ent’d & Filed 


Order, Bills, Answers, &c., 
Dec. 19th. 1885. 


L'nited States Circuit Court. 


H. B. CLarutn et al.) 
8 . No. 8896~-’9. 


Junius Lisso et al. 


On motion of W. W. Howe, of counsel for complainant— 

Ordered, That this cause be set down for 16th January, 1886, at 11 
a. m., on bills, answers,and demur-ers, under and subject to stipula- 
tion of Dec. 19th, 1885, this day filed with demurrers. 


Surviving Partners of H. B. Claflin & Co. to Prosecute 


128 Order. 
Cause. Ent'd & Filed Feb’y 6th, 1886. 


L'nited States Circuit Court. 


; E (° N ¢ a 7 cd * 
Horace B. = AFLIN ef al.) Nos. 8896-9. 
, en ‘ Consolidated Causes. 
Jutius Lisso et als. 


On motion of W. W. Howe, of counsel for complainants, and on 
suggesting the recent death of Horace Bb. Claflin, a member of the 
complaining firm of H. Bb. Claflin & Co., and that all the rights of 
said complaining firm have survived to the other partners of said 
H. B. Claflin & Co., as set forth in the bills of complaint and other 
pleadings herein— 

It is ordered that this cause do proceed in favor of said surviving 
partners of the firm of H. B. Claflin & Co. as well as of the other 


complainants. 
DON A. PARDEE, Judge. 


[On margin:}] R. 8. U. S., 3956. 
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Order. Correcting Decree of Janwary 22d, 1883. Entd & Filed Feb’y 
6th, 1886. 


129 U.S. Cireuit Court. 


Horace B. Ciartin et al. ) 
vs. > No-. 8896, 8897, 8898, 8899. 
JULIUS Lisso et als. 


On motion of W. W. Howe, of counsel for complainant-, and sug- 
gesting that the decree of January 22d, 1883, was made and entered 
herein on consent in open court of the solicitors and counsel of all 
parties to the record— 

It is ordered, all parties hereto consenting, that the minutes of 
said 22nd January, 1883, and the said decree be corrected so as to 
recite the said fact. 

Feb’y 6th, 1886. 

DON A. PARDEE, Judge. 


Decree. Entered and Filed Feb’y 6th, 1886. 


U.S. Cireuit Court, E. D. of Louisiana. 


Horace B. CLaFr in et al. ) : 
vs. > No. 8896. 
Jutius Lisso et al. i 
130 Henry BERNHEI™ et al. ) 
Us. No. 8897. 
Juttus Lisso et als. if 


- Consolidated. 


Simon Avaust et al. \ 
vs. ; > No. 8898. 
Jutius Lisso et als. ) 
CHARLES I. CLAPLIN et al. ) 
vs. » No. 8899. 
Junius Lisso et als. j 


This cause, consolidated as above, came on to be heard on the bills 
of complaint and supplemental bills and answers of Mrs. Nancy A. 
Bradley, wife of John H. Scheen, filed Aug. 7th, 1884; upon the 
cross-bill of said Mrs. Scheen, filed June 10th, 1884, and the de- 
murrers thereto, and under the stipulation of Dec. 19, 1885, 1886, 
filed herein and not argued by counsel. 

W. W. Howe, for complainants, and W. H. Rogers, for defendant 
and cross-complainant, Mrs. Scheen. ’ 

Upon consideration whereof it is now ordered and decreed that 
the said answer of said Mrs. Nancy A. Bradley, wife of John H. 

Scheen, and her said cross-bill show no fact to oust the juris- 
131 = diction of this court by reason of the insolvency of Lisso 
and Scheen nor any right of priority of mortgage in her 
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favor as against complainants; that the demurrers of the complain- 
ant herein to the said cross-bill of the said Mrs. Nancy A. Bradley, 
wife of John H. Scheen, be, and the same hereby are, sustained and 
the said cross-bill dismissed. 

It is further ordered and decreed that the lien privilege and pref- 
erence of the complainants herein on the property or its proceeds 
described in the conveyance thereof, made November 3rd, 1878, from 
said John H. Scheen to said Nancy A. Bradley, his wife, by act be- 
fore D. H. Hayes, notary public for the parish of Red River (which 
conveyance has been revoked as to the complainants by the decree 
herein of Jan. 22nd, 1883, and which property has been subjected 
to the judgments of the complainants in said decree specially de- 
tailed), be, and are hereby, recognized, declared, and made execu- 
tory, and are adjudged to be in all respects superior and para- 
mount to all and any mortgage claim or other debt or demand of 

the said Mrs. Nancy A. Bradley, wife of said John H. Scheen, 
132 set up in this cause, and are declared to be a first lien, priv- 

ilege,and preference on the said property, its proceeds, fruits, 
revenues, rents, and profits. 

And it is further ordered and decreed that the said property de- 
scribed in said act of conveyance or dation en paiement of John H. 
Scheen to Nancy A. Bradley, his said wife, of November 3rd, 1878, 
and which act is made part of said decree of January 22nd, 1883, 
be advertized and sold at public auction for cash after thirty days’ 
advertisement in the New Orleans Picayune, a daily newspaper of 
New Orleans, and by E. D. Craig, who is hereby appointed special 
master herein for this purpose, the said sale to be for cash, and the 
place thereof on the premises or at the door of the custom-house in 
New Orleans, as the master shall determine, and that the proceeds 
of such sale be applied pro rata to the payment of the said judg- 
ments of the complainauts’ firms, as detailed in said decree of Jan’y 
22, 1883, and by preference to auy claim of said, Mrs. Nancy A. 
Bradlev, wife of John H. Scheen. 

It is further ordered that the claim of the complainant for any 

property described in said conveyance which is not found, and 
133 _—s for the value of which complainants claim a decree against 

the said Mrs. Nancy A. Bradley, and all the claims of the 
complainants against said Mrs. Scheen for rents, revenues, and 
profits of said property since November 3rd, 1878, be and are hereby 
referred to the same master for examination and taking testimony 
and report, and for further decree. 

And — is further ordered that the said Mrs. Nancy A. Bradley, 
wife of John H. Scheen, pay all costs of this cause in the proceed- 
ings against her, being the sum of one hundred and forty-four & 
ri, dollars, and this cause is retained in court for such further 
orders and decrees as may be necessary to settle and adjust the 
rights of parties. 

Feb’y 6th, 1886. 

DON A. PARDEE, Judge. 
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Petition for Appeal of Mrs. Nancy A. Sheen and Order. Ent’d & Filed 
Apru 1st, 1886. 
Horace B. CLAFtin et als.) 
v8. 


Jutius Lasso et als. 


No. 8896. 


j 
Henry BERNHEIM ef al. ) 
v8. , >» No. 8897. 
Jutius Lisso et als. j 

- Consolidated. 
SIMON Auaust et al. 

v8. 
SAME. f 


No. 8898. 


CHARLES F. CLAFLIN ef al. ) 
v8. No. 8899. 
SAME. 


In the United States Circuit Court for the Eastern District of the 
State of Louisiana. In Equity. 


To the honorable the nity thereof: ) 

The petition of Mrs. Nancy A. Scheen, wife of J. H. Scheen, 
through her undersigned counsel, respectfully shows— 

That she is aggrieved by the final judgment herein rendered on 
hearing upon supplemental bill and answer thereto of this petition 
and on demurrer to cross-bill of your petitioner, Mrs. Scheen, on the 
6th day of February, 1886, and signed on the.6th d: ay of February, 
1886, and that she is informed and believes that there is error in 
said judgment to her prejudice, and that she is desirous of appealing 
therefrom to the Supreme Court of the United States; that the said 
complainants, Horace B. Claflin, Edward E. Eames, Horace J. Fair- 

child, Wm. 8S. Dunn, Dexter W. Force, Daniel Robinson, and 
135 John Claflin, in cause’ No. 8896, claim ‘the sum of nine thou- 
sand five hundred and eighty +49; dollars, $9,580.40. 

That Henry Bernheim and Elias August, complainants in cause 
No. 8897, claim the sum of six hundred and fifty-eight 34, dollars 
$658.38. 

That Simon August, Charles L. Bernheim, and Felix L. Bauer, 
complainants in cause No. 8898, claim the sum of two thousand three 
hundred and twenty-six +°y° doll ars, $2,326.30. 

That Charles F. Claflin and Thomas B. T hayer, complainants in 
cause No. 8899, claims the sum of two thousand two hundred and 
ninéty-eight ,°;5 dollars, $2,298.57. 

Thatall of said causes have been consolidated and proceeded with 
as one case. 

That the said complainants seek to be paid out of the proceeds of 
sale of certain real estate situated in the parish of Red River, in the 
State of Louisiana, and that your petitioner, Mrs. Scheen, claims 
payment out of the proceeds of said real estate situated in said 


i nian et: 
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parish of Red River, in the State of Louisiana, as first-mortgage 
creditor, to the amount of twenty-nine thousand two hundred 
136 ~=and eleven 5; dollars; that the said real estate at the date 
of the rendition of the decree of this honorable court was 
worth more than five thousand dollars ($5,000), to wit, the sum of 
ten thousand dollars ($10,000), as will appear by annexed affidavits 
made part of this petition. 

Wherefore your petitioner prays that she be allowed an appeal 
to the Supreme Court of the United States, and that a transcript of 
the record, proceedings, and evidence in the cause be certified and 
sent to the said Supreme Court; that the amount of bond be fixed, 
and that your petitioner be authorized to prosecute this appeal; 
that her husband is a party defendant and an interests an opposed 
to him in this cause, and she prays for general relief. 

W. H. ROGERS, 
For Petitioner. 


It is ordered that Mrs. Nancy A. Scheen, wife of J. H. Scheen, be 
authorized to prosecute her said appeal; and it is further ordered 
that the said Mrs. Nancy A. Scheen be allowed an appeal from said 
decree of February 6th, 1586, as within prayed for, on her furnish- 

ing bond in the sum of three thousand dollars, conditioned 
137 as the law directs, said appeal to operate as a supersedias, 

returnable to the Supreme Court of the United States on the 
second Monday of October next, 1886; and that the complainants 
be cited to answer tiis appeal. 

New Orleans, April Ist, 1886. 


DON A. PARDEE, Judge. 
Affidavit of Mrs. Nancy A. Bradley Annexed to Petition of Appeal. 


Horace B. CLAFLIn et al. ) 7 
vs. » No. 8896. 
Jutius Lasso et al. 
Henry BeRNHEIM ef al. ) 
v8. No. 8897. 
Jutrus Lisso et al. ( 
- Consolidated. 
Simon Avuaust et al. ) 
v8. No. 8898 
SAME. f 
CHARLES F. CLaFLIN et al. } 
v8. No. 8899. 
SAME. ( 7 


138 In the United States Circuit Court for the Eastern District 
of the State of Louisiana, Holding Sessions at the City of 
New Orleans. 


Madame Nancy A. Bradley, neé Scheen, the wife of J. H. Scheen, 
personally appeared before me, the undersigned authority, in person, 
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with her said husband, the said J. H. Scheen, in person, present be- 
fore me at the time, and she, the said Madam Nancy A. Bradley, 
neé Scheen, being by me first duly sworn by me in the presence of 
her said hushand, who was himself present authorizing his said wife 
herein, did, on her oath, first legally taken by her before me, depose 
and say that she is one of the defendants in the above entitled and 
numbered cases consolidated, and against whom therein the judg- 
ment and decree of the said United States circuit court aforesaid 
was, on the 6th day of February, 1856, rendered in the above en- 
titled consolidated causes. 

That her interests and rights of mortgage upon the property of 
her said husband involved in said consolidated causes amounts to 
largely more than five thousand dollars, and that her said debt and 

mortgage therein claimed by her against the property of her 
139 said husband exceeds in amount the sum of twenty-nine 

thousand dollars, and that the property mentioned and de- 
scribed in the said consolidated suits or causes aforesaid and in the 
judgment and decree of the said United States circuit court of the 
6th day of February, 1886, therein rendered, largely exceeds in 
value the sum of five thousand dollars, and that said property, by 
reason of improvements made and placed on said property since 
November, 1878, was, on the 6th day of February, 1886, and is now 
worth the sum and is of the value of ten thousand dollars and more, 
and that said property is the same as that described in and referred 
to in the aforesaid consolidated suits and the decree of the said 
United States circuit court, of date the 6th day of February, 1886, 
and that the said affiant is one of the defendants in the said con- 
solidated suits and against whom the said judgment .and decree of 
the said United States circuit court of the 6th day of February, 1886, 
was rendered. 

NANCY A. SCHEEN. 
Authorized’ by me, J. H. SCHEEN. 


Sworn and subscribed to before me, the the undersigned, at 
i140 =i my office, in the town of Coushatta, State of Louisiana, parish 
of Red River, on this the 14th day of March, 1886. 
[SEAL. | DUKE H. HAYES, 
Notary Public. 


~~... 
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Affidavit Annexed to Petition. 


Horace B. CLaFuin ef all. 
v8. 
JuLius Lisso e¢ als. 


Henry BeRNuEIM eé ald. 


8896. 


vs. 8897. 
SAME. 
Simon Avuaust et als. 
Us. 
SAME. 


No. 8898. 


CHARLES F.. CLAFLIN e als. 
vs. SSO9. 
SAME. 


In the United States Circuit Court for the Eastern District of Louisi- 
ana of the State of Louisiana, Holding Sessions at the City of New 
Orleans. 


Before me, Duke H. Hayes, a notary public, duly appointed, com- 
missioned, qualified, and acting notary public in and for the parish 
of Red River, State of Louisiana, personally came and appeared 

James M. T. Elliott, sheriff of the said parish of Red 
141 River,and W. H. Warmsley, his deputy; Frank B. Williams, 
clerk of the district court for the parish of Red River, and L. 
M. Howard, his deputy; Thomas L. Terry, president of the police 
jury for said parish of Red River; Ben. Wolfson, assessor for said 
parish, all of whom, being by me first duly and seperately sworn ac- 
cording to law, jointly and seperately depose and say that they and 
each of them are, respectively, the present incumbents in office in 
the said parish of Red River, as above herein set forth; that they 
and each of them are personally cognizant of and familiar with the 
property described in the act of daitione en paiement, from J. H. 
Scheen, husband, to Naney A. Bradley, his wife, passed before D. 
H. Hayes, notary public, and dated on the 23d day of November, 
1878, and being the property described and involved in the above 
and foregoing consolidated causes in the aforesaid circuit court of 
the United Statesand in the judgment and decree of the said circuit 
court of the United States for the eastern district of the State of 
Louisiana, of date the 6th day of February, 1886, and that the value 
of said property did, on the 6th day of February, 1886, and 
142 does now exceed the sum and value of five thousand dollars, 
and was then and is now of the value of ten thousand dollars 
or more, and that the improvements eam on said property and the 
enhancements of said property since November, 1878, have largely in- 
creased and enhanced the value of said property since November, 1878. 
J. M. ELLIOTT. 
W. H. WARMSLEY. 
F. B. WILLIAMS. 
L. M. HOWARD. 
THOS. L. TERRY. 
BEN. WOLFSON, 


Ne er ieete edema 


— 
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Sworn to and subscribed before me, the undersigned] notary pub- 
lic, at my office, in the town of Coushatta, in the parish of Red 
River, State of Louisiana, on this the fourth day of March, 1886. 
[SEAL. | DUKE H. HAYES 

Notary Public. 


Petition of Chris. Chaffe, Jr., Syndic, for Appeal and Order on Same. 
Filed April 1st, 1886. 


Horace B. CLAFLIN ef al. ) 
V8. . No. 8896. 
Juxius Lisso et al. j 


Henry BERNHEIM ef al. 
US. f No. 8897. 


Juxius Lisso et al. Consolidated. 


Simon Avuaust et al. } In Equity. 
vs. >» No. 8898. 
DAME. 
Cuas. F. OLAvLIn af.) 
vs. No. 8899. 
SAME. { 


In the United States Circuit Court for the Eastern District of the 
State of Louisiana. 


To the honorable judges thereof: 
143 The petition of Christopher Chaffe, Jr., syndic for the in- 
solvent estate. of the commercial firm or partnership of Lisso 
and Scheen and for the insolvent estate of Julius Lisso and J. H. 
Scheen, individually, the members of said firm, respectfully repre- 
sents that he was regularly and legally appointed and qualified as 
the syndic for the said insolvent estate in the hon. the tenth district 
court of Louisiana on or about the — di ay of September, 1880, under 
and pursuant to the cessio bonorum made by the said insolvents in 
the said tenth district court of the State of Louisiana on or about 
the lst day of May, 1880, and since his said appointment and quali- 
fication as said syndic by effect of the law of the said State of Lou- 
isiana and the said cessio bonorum he, in his said capacity as syndic 
thereof, has had the sole and exclusive custody, possession, and ad- 
ministration of all the property, real and personal, rights, and credits 
so ceded by said insolvents or belonging to or vested in them in 
any manner at the date of their said cessio. 
144 That as such syndic as aforesaid he is joined and is.one of 
the parties defendants in the suits and causes first herein de- 
scribed, entitled, and numbered, and that he is aggrieved in his said 
— as syndic for the creditors of the said insolvent- (Lisso and Scheen, 
as a firm, and Julius Lisso and J. H. Scheen individually), and the 
said creditors of the said ‘insolvent-, as a mass, so represented by 
him, are aggrieved by the final judgment herein rendered on hear- 


HORACE B. CLAFLIN ET AL., &¢. 


ing upon the supplemental bill of the complainants and answer 
thereto of Mrs. Nancy A. Scheen, wife of J. H. Scheen, and on de- 
murrer to the cross-bill of the said Mrs. Nancy A. Scheen, one of 
the codefendants with your petitioner herein, on the 6th day of Feb- 
ruary, 1886, and signed on the 6th of February, 1886, and that he is 
informed and believes that there is error in said judgment to his 
prejudice, as also to the prejudice of the mass of the creditors of said 
Lisso and Scheen and of Julius Lisso and J. H. Scheen, individually, 
so represented by him as syndic as aforesaid, and that he desires to 
appeal therefrom to the Supreme Court of the United States. 
That the said complainants, Horace B. Claflin, Edward E. 
145 Eames, Horace J. Fairchild, William 8S. Dunn, Dexter W. 
Force, Daniel Robinson, and John Claflin, in cause No. 8896, 
claim the sum of nine thousand five hundred and eighty 
4°, dollars, $9,580.40. 

That Henry Bernheim and Elias August, complainants in cause 
No. 8897, claim the sum of six hundred and fifty-eight ~4, —, 
$658.38. 

That Simon August, Charles L. Bernheim, and Felix L. Bauer, 
complainants in cause No. 8898, claim the sum of two thousand 
three hundred and twenty-six 3% —, $2,326.30. 

That Charles F. Claflin and Thomas B. Thayer, complainants in 
cause No. 8899, claim the sum of two thousand two hundred and 
ninety-eight .57 —, $2,298.57. 

That all of said causes have been consolidated and proceeded with 
as one case. 

That the said complainants seek to have certain real estate situ- 
ated in the parish of Red River, in the State of Louisiana, sold by 
the marshal of this court and to be paid their said claims out of the 

proceeds, while the said real estate form- part of the assets of 
146 __ the aforesaid insolvent estates and is now and heretofore has 

under the administration, custody, and control of your peti- 
tioner, as the syndic of the said insolvents, for the benefit of the 
mass of the creditors of said insolvents, which your petitioner is en- 
titled to retain and cause to be sold under the law of the said State 
of Louisiana, and to disburse according to law the proceeds thereof 
among all the creditors of the said insolvents according to their rank 
and privilege, respectively. 

That the said real — so involved in dispute herein at the date of 
the rendition of the decree of this honorable court was and is now 
worth more than five thousand dollars, $5,000, but was then and is 
now worth the sum of ten thousand dollars, as will appear by refer- 
ences to the annexed copies of affidavits hereto annexed and made 
part hereof, the original, of which are now on file in this cause and 
annexed to a petition of Mrs. Nancy A. Scheen for appeal from said 
judgment, and to which special reference is hereby made. 

Wherefore your petitioner prays that he be allowed an appeal to 

the honorable the Supreme Court of the United States, and 
147 _—sthat a transcript of the record, proceedings, and evidence in 
the said causes be certified and sent to the said Supreme 
Court, that the amount of bond be fixed, and that your petitioner 
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be recognized in sufficient security therefor, and he prays further 
for all orders and decree necessary or needful in the premises and 


for general relief. 
L. B. WATKINS, 
EGAN & PIERSON, 
For Petitioners. 


Order. 


It is ordered that the said Christopher Chaffe, Jr., syndic, be al- 
lowed an appeal from said decree of February 6th, 1886, as within 
prayed for, on his furnishing bond in the sum of two hundred dol- 
lars, conditioned as the law directs, returnable to the Supreme Court 
of the United States. 

April Ist, 1886. 

DON A. PARDEE, Judge. 


Affidavit of Mrs. Nancy A. Bradley, nee Scheen, annexed to peti- 
tion, copied on page No. 137 of this transcript. 
148 Affidavit as to value of real estate, annexed to petition, 
copied on page No. 140 of this transcript. 


149 Bond for Appeal of Mrs. Nancy A. Scheen. Filed April 1st, 
} 1886. 


linrrep STratTes or AMERICA: 


Know all men by these presents that we, Mrs. Nancy A. Bradley, 
wife of J. H. Scheen, herein duly authorized by the court, and Louis 
KE. Scheen and H. F. Scheen, are held and firmly bound, jointly and 
severally, unto Horace B. Claflin, Edward E. Eames, Horace J. Fair- 
child, William 8S. Dunn, Dexter W. Force, Daniel Robinson, Jno. 
Claflin, Henry Bernheim, Elias August, Simon August, Charles L. 
Bernheim, Felix L. Bauer, Charles F. Claflin, Thomas B. Thayer in 
the sum of three thousand dollars, lawful money of the United 
States of America, to be paid to the said Horace B. Claflin, Edward 
EK. Eames, Horace J. Fairchild, William S. Dunn, Dexter W. Force, 
Daniel Robinson, Jno. Claflin, Henry Bernheim, Elias August, 
Simon August, Charles L. Bernheim, Felix L. Bauer, Charles T. 
Claflin, and Thomas B. Thayer, their heirs, executors, administrators, 
and assigns; for which payment, well and truly to be made, we bind 

ourselves and each of us by himself, and each of our heirs, 
150 ~=executors, and administrators, firmly by by these presents. 
Sealed with our seals and dated the Ist day of April, in 
the year of our Lord eighteen hundred and eighty-six. 

Whereas the said Mrs, N. A. Bradley, wife of J. H. Scheen, having 
heretofore, to wit, on the — day of March, 1886, taken an appeal to 
the Supreme Court of the United States from and to reverse the 
decree rendered on the 6th day of February, 1886, by the circuit 
court of the United States for the fifth circuit, holding sessions in 
and for the district of Louisiana, in the suit of— 


HORACE B. CLAFLIN ET AL., &c. 


Horace B. Claflin e¢ als. vs. Julius Lisso et als., No. ) 
S896 - 

Henry Bernheim et als. vs. Julius Lisso et als., — 
8897 : 

Simon August et al. vs. Julius Lisso e¢ als, — 
SS9S : 

Chas. T. Claflin e¢ al. vs. Julius Lisso et als., — 
SSU9 : 

Nos. 8896, ’7, ’8. & 8899 of the docket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden Mrs. N. A. Bradley, wife of J. H. Scheen, shall prosecute 
her said appeal to.effect and shall answer all damages and costs if 
she shall fail to make good her plea, then this obligation shall be 

void ; otherwise to remain in full force and virtue. 
151 Mrs. N. A. SCHEEN, [t. s.] 
By her att’'y, W. H. ROGERS. 
LOUIS E. SCHEEN. L. @ 
H. F. SCHEEN. H “4 
Signed, sealed, and delivered in the presence of— 
W. H. ROGERS. 


Bond accepted: 
DON A. PARDEE, Judge. 
April Ist, 1886. 


+ Consolidated. 


j 


Unitrep STATES OF AMERICA, } 
Eastern District of Louisiana, | 


Personally appeared Louis F. Scheen and H. F. Scheen, who, each 
being duly sworn, for himself deposes and says that he is the surety 
on the within bond: that he resides in the State of Louisiana, and 
is worth the full sum of three thousand dollars over and above all 
of his debts and liabilities and property — from execution. 

LOUIS E. SCHEEN. 
H. F. SCHEEN. 


Subscribed and sworn before me this 1 day of April, 1886. 


DON ‘A. PARDEE, Judge. 


152 Bond for Appeal of Chris. Uhaffe, Jr., Syadic. Filed April 1st, 
1886. 


LUnirep STATES OF AMERICA 


K now all men by these presents that we, Chris. Chaffe, Jr., syndic 
of the insolvents, Lisso and Scheen, and of Julius -Lisso and J. H. 
Scheen individually, and H. F. Scheen and Louis E. Scheen, are 
held and firmly bound, jointly and severally, unto Horace B. Claflin, 
Edward E. Eames, Horace J. Fairchild, William S. Dunn, Dexter 
W. Force, Daniel Robinson, John Claflin, Henry Bernheim, Elias 
August, Simon August, Charles L. Bernheim, Felix L. Bauer, Charles 
T. Claflin, and Thomas B. Thayer in the sum of two hundred dol- 
lars, lawful money of the United States of America, to be paid to 
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the said Horace B. Claflin, Edward E. Eames, Horace J. Fairchild, 
William S. Dunn, Dexter W. Force, Daniel Robinson, John Claflin, 
Henry Bernleim, Elias August, Simon August, Charles L. Bern- 
heim, Felix L. Bauer, Charles T. Claflin, and Thomas B. Thaver, 

their hairs, executors, administrators, and assigns; for which 
153 payment, well and truly to be made, we bind ourselves and 

ach of us by himself, and each of our heirs, executors, and 
administrators, firmly by these presents. 

Sealed with our seals and dated the Ist day of April, 1886, in the 
year of our Lord eighteen hundred and eighty SIX. 

Whereas the said Chris. Chaffe, Jr., syndic, having heretofore, to 
wit, on the — day of March, 1886, taken an appeal to the Supreme 
Court of the United States from and to reverse the decree rendered 
on the 6th day of February, 1886, by the circuit court of the United 
States for the fifth circuit, holding sessions in and for the eastern 
district of Louisiana, in the suit of— | 

H. B. Claflin et als. vs. Julius Lisso et als., No. ) 

8896 : | 
H. Bernheim et al. vs. Julius Lisso et als., No. 8897; ‘ Consolidated. 


Simon August ef al. vs. Same, No. 8898 ; | 
Charles T. Claflin et al. vs. Same, No. 8899, 


Nos: 8896, ’7, 8, and 8899 of the docket thereof: 

Now, the condition of the above obligation is that if the above- 
bounden Chris. Chaffe, Jr., syndic, shall prosecute said appeal to 
effect and shall answer all damage and costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise to re- 

main in full force and virtue. 
154 L. B. WATKINS, [L. .] 
Per F. F. HANSELL, 
Att'y for Chris. Chaffe, Jr., Syndic. 
H. F. SCHEEN. L. S. 
LOUIS E.SCHEEN. [t. + 


Signed, sealed, and delivered in the presence of— 


W. H. ROGERS. 


Bond accepted. 
DON A. PARDEE, Judge. 


Unitep States OF AMERICA, ) ; 
. J ° e ‘ad ° » Se M 
Eastern District of Lousiana, | 


Personally appeared H. F.Scheen and Louis E. Scheen, who, being 
each duly sworn, for himself deposes and says that he is the security 
on the within bond; that he resides — State of Louisiana and is 
worth the full sum of two hundred dollars over and above all of his 
debts and liabilities and property exempt from execution. 

H. F. SCHEEN. 
LOUIS E. SCHEEN. 


Subscribed and sworn before me this 1st day of April, 1886. 
DON A. PARDEE, Judge. 


¢ 


oe Sa eo ee eS at ls eNO MM ae 


HORACE B. CLAFLIN ET AL., &¢. 63 


The following authority attached to above bond: 


155 ~=&F. F. Hansell, law bookseller and dealer in stationery, school 
books & notions, near City Hotel, 30 Camp St. 


New Or.eans, April 26th, 1886. 


H. B. CLaFLIN é al. ) Consolidated Cases in U. S. 


vs. co : 
. i Circuit Court, N. O. 
Lisso & ScHEEN et al. } saner , 


This is to authorize Mr. F. F. Hansell, for me and in my name, as 
attorney of mine, to sign the name of Chaffe, Jr., def. syndic, to the 


appeal bond in said cause and annex this to same. 
L. B. WATKINS, Aftt’y. 


156 Unitrep STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


CLERK'S OFFICE. 
I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and-eastern district of Louisiana, do hereby cer- 
tify that the foregoing 155 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, to- 
gether with all the evidence adduced, on the trial of the cases of Horace 
B. Claflin et al. vs. Julius Lisso et als., No. 8896; Henry Bernheim 
et al. vs. Julius Lisso et als, 8897; Simon August e ai. vs. Julius 
Lisso et als., 8898; Chas. F. Claflin et al. vs. Julius Lisso e als., 8899, 
of the docket of the said court. 
Witness my hand and the seal of said court, at the city of New 
Orleans, this 18 day of September, A. D. 1886. 
f Seal U. S. Circuit Oourt for the 5th Circuit & wens 
i District of La. 


E. R. HUNT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was at 
the time of signing said certificate and is now the clerk of said 
court: that said certificate is in due form of law, and that full faith 
and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said dis- 
trict, this 18 day of September A. D. 1886. 

EDWARD C. BILLINGS, Judge. 


| 
| 
| 
! 
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157 ‘Tue Unitep STATES oF AMERICA: 
Circuit Court of the United States, Eastern District‘of Louisiana. 


The President of the United States to Horace B. Claflin, Edward E. 
Eames, Horace J. Fairchild, William S. Dunn, Dexter W. Force, 
Daniel Robinson, Jno. Claflin, Henry Bernheim, Elias August, 
Simon August, Charles L. Bernheim, Felix L. Bauer, Charles T. 
Claflin, Thomas B. Thayer, consolidated cases, No. 8896, Greet- 
ing: 

You are hereby cited and admonished to be and appear ata Supreme 
Court of the United States to be holden at the city of Washington on 
the second Monday of October next, pursuant to a petition & order for 
an appeal filed in theclerk’s office of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, wherein Horace 
B. Claflin, Edward E. Eames, Horace J. Fairchild, William S. Dunn, 
Dexter W. Force, Daniel Robinson, Jno. Claflin, Henry Bernheim, 
Elias August, Simon August, Charles L. Bernheim, Felix L. Bauer, 
Charles T. Claflin, Thomas B. Thayer—cases Nos. 8896, 8897, 8898, 
8899, consolidated under 8896—are appellees and Mrs. Nancy A. 
Bradly , wife of J. H. Scheen, is appellant, to show c ~ mc if any there 
be, why the decree rendered against the said Mrs. Nancy A. Bradley, 
wife of J. H. Scheen, as in said petition for appeal mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. W aite, Chief Justice of the 
Supreme Court of the United States, this 1 day of April, in the year 
of our Lord one thousand eight hundred and ‘eighty-six. 


DON A. PARDEE, Judge. 


158 [ Endorsed :] United States circuit court, eastern district of 

Louisiana. R. Nos. 8896 to 8899, consolidated under No. 
8896. Horace B. Claflin & Co. et als. vs. Julius Lisso et als. Citation 
of appeal. No.—. U.S. circuit court, eastern district of Louisiana. 
Filed April 6, 1886. H.‘J. Carter, d’y clerk. 


Marshal’s Return. 


Received Apr. 1, 1886, by the U.S. marshal, and on the Ist April, 
1886, I served a true duplicate of the within citation of appeal on 
Horace B. Claflin, Edward E. Eames, Horace J. Fairchild, William 
S. Dunn, Dexter W. Force, Daniel Robinson, John Claflin, Henry 
Bernheim, Elias August, Simon August, Charles L. Bernheim, 
Felix L. Bauer, Charles T. Claflin, Thomas B. Thaver in consoli- 
dated cases Nos. 8896, 8897, 8898, 8899, appellees therein, by hand- 
ing same to the Hon. W. W. Howe in person in the city of ‘New 
Orleans and leaving same in his hands, he being oneof the attor- 
neys of record of said appellees in said cases, and all said appellees 


residing out of this district. 
R. B. PLEASANTS, 
U. 8. M’l., E. D. of Louisiana, 
By DAN. A. ROSE, 
Dy U.S. Ma-hal, 


HORACE B. CLAFLIN ET AL., &C. 65 


I, Dan’l A. Rose, being duly sworn, do depose and say that I am 
a lawful deputy of R. B Pleasants, United States marshal for the 
eastern district of Louisiana, & that the return of service as above 
stated is true & correct. 


DAN. A. ROSE. 


Subscribed and sworn before me April 6, 1886. 
H. J. CARTER, 
Deputy Clerk United States Circuit Court, 
Eastern District of Louisiana. 


159 ‘THe Unitep States or AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Horace B. Claflin, Edward E. 
Eames, Horace J. Fairchild, William 8S. Dann, Dexter W. Force, 
Daniel Robinson, Jno. Claflin, Henry Bernheim, Elias August, 
Simon August, Charles L. Bernheim, Felix L. Bauer, Charles T. 
Claflin, Thomas B. Thayer, consolidated cases, No. 8896, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Washi- 
ington on the second Monday of October next, pursuant to a petition 
& order for an appeal filed in the clerk’s office of the circuit court of 
the United States for the fifth circuit and eastern district of Louisi- 
ana, wherein Horace B. Claflin, Edward E. Eames, Horace J. Fair- 
child, William S. Dunn, Dexter W. Force, Daniel Robinson, Jno. 
Claflin, Henry Bernheim, Elias August, Simon August, Charles L. 
Bernheim, Felix L. Bauer, Charles T. Claflin, Thomas B. Thayer— 
cases Nos. 8896, 8897, 8898, 8899, consolidated under No. 8896—com- 
plainants, are appellees and Christopher Chaffe, Jr., syndic, is appel- 
lant, to show — if any there be, why the decree rendered against 
the said Mrs. N ‘ancy A. Bradley, wife of J. H. Scheen, as in said pe- 
tition for appeal mentioned, should not be corrected and w hy speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this lst day of April, in the 
year of our Lord one thousand eight hundred and eighty-six. 

DON A. PARDEE, Judge. 


160 [Endorsed :] ‘United States circuit court, eastern district of 

Louisiana. R. No. 8896 to 8899, consolidated under No, 
8896. Horace B.Claflin & Co. et als. vs. Julius Lisso et als. Citation 
of appeal. No.—. U.S. circuit court, eastern district of Louisiana. 


Filed April 6, 1886. H. J. Carter, clerk. 
Marshal’s Return. 


Received Apr. 1, 1886, by the U. S. marshal, and on the Jst April. 
1886, I served a true duplicate of the within citation of appeal on 
Horace B. Claflin, Edward E. Eames, Horace J. Fairchild, William 
S. Dunn, Dexter W. Force, Daniel Robinson, John Claflin, Henry 
Bernheim, Elias August, Simon August, Charles L. Bernheim, Felix 
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. 


L. Bauer, Charies T. Laflin, Thomas B. Thayer, in consolidated cases 
Nos. 8896, 8897, 8898, 8899, appellees herein, by handing same to 
the Hon. W. W. Howe, he being one of the attorney- of record of all 
said appellees, said service being made in person in the city of New 
Orledns, & said citation of appe al left in his hands on said late, April 
Ist, 1886, all said appellees residing out of the eastern district of 
Louisiana. 
R. B. PLEASANTS, 
Marsh-l, Eastern District of La. 
By DAN. A. ROSE, 
Dy U. 8. Mar-hal. 


[, Dan’! A. Rose, being duly sworn, do depose and say that I am 
a lawful deputy of R. B. Pleasants, U.S. marshal for the eastern dis- 
trict of Louisiana, & that the return of service as above stated is true 
W correct. 


DAN. A. ROSE. 


Subscribed and sworn before me April 6, 1886. 
H. J. CARTER, 
Deputy Clerk United States Circuit Court, 
Eastern District of Louisiana. 


Endorsed on cover: EK. Louisiana C. C. U.S. No. 384. Mrs. 
Nancy A. Bradley, wife of J. H. Scheen, & Christopher Chaffe, Jr., 
syndic, appellants, vs. Horace B. Claflin, Edward’ E. Eames, Horace . 
J. Fairchild, et al., composing the firm of H. B. Claflin & Company 
& Uo. eal. Filed October 2, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


NANCY A. BRADLEY, Wire or J. H. SCHEEN Er Art.., 
vs. 


HORACE B. CLAFLIN Er ALs. 


oR A REN 


To explain and complete the transcript of record, which 
has been filed in greatly abbreviated form, it is agreed that 
the omitted answers to original bills of complaint were 
filed in the respective causes March 3d, 1880, and replica- 
tion filed by complainants thereto March 3d, 1880; and 
that the judgments set forth in the decrees of January 22d, 
1883, and of February 6th, 1886, on law side of Court, were 
rendered June Ist, 1880, and signed June 5th, 1880, being 
for the amounts set forth in said decrees. 


W. W. HOWE, 
For Appellees. 


W. H. ROGERS, 
New Orleans, November 8th, 1889 For Appellants. 


— Auiten States Circuit Court. 


J 


Horace B. CiAFuin et al. 
ee 
JuLius Lisso et al. 


' 
| Henry Bernuer et al. 
v8. 


f : Joris Lisso et al. Nos. 8896, 8897, 8898, 
; Simon Avevst et al. Consolida 

| va. 

| JuLivs Lisso et al. 


OHARLES F. CLAFUIN ef al, 
va. 
Jutius Lisso et al. 


This cause, consolidated as above, came on to be 


heard at this term, and was argued by counsel; and 


thereupon, upon consideration thereof, it was ordered, 
adjudged and decreed as follows, viz: 

First. That as to the Act of Conveyance from the 
defendant, Julius Lisso, te the defendant Clara For- 
& cheimer, his wife, recited in the bills of complaint 
herein, passed before D. H, Hayes, Notary, Novem- 


as an exhibit November 26th, 1879, the demands of 


dismissed al J 


< 

~ 

¥ se e 
. 

a 

-. 


ber 23d, 1878, and of which a copy was filed herein 


the complainants herein be in all things rejected and 


* 
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Second. That as to the Act of Conveyance or 
dation en payment recited in the bills of complaint 
‘herein, made by the defendant, John H. Scheen, unto 
the defendant, Nancy A. Bradley, his wife, by act 
passed before D. H. Hayes, Notary, parish of Red 
River, November 23d, 1878, and filed for record and — e 3 
recorded in said parish in Conveyance and Mortgage. 
books the same day, and whereof a certified eopy has 
been filed as an exhibit herein November 26th, 1879, 
and is now annexed hereto as.part hereof, be and the 
same hereby is in all things revoked, annulled and set 
aside, and the property therein described and parport- 
ing thereby to be conveyed to said Mrs. Nancy A. 
Bradley, wife of John H. Scheen, declared to have 
been the property of said John H. Scheen at the time 
the bills of complaint herein were filed to-wit, Novem- 
ber 13th, 1879, and is hereby subjected to the just 
claims, demands and payments of the complainants 
herein; subject to provisions hereinafter made, which 
judgments of complaint herein against said Julius 
Lisso and John H. Scheen in solido are as follows: . 
H. B. Claflin & Co. vs. Lisso & Scheen, No, 8883, 
of the docket of this court, $9,580.14, with interest 
as thereon set forth. 
H. Bernheim & August vs. Lisso & Scheen, No. 
8880, $655.38, with interest as thereon set forth. 
- August, Bernheim & Bauer vs. Lisso & Scheen, 
No. 8881, $2,326.36, with interest as thereon set forth. 
Olaflin & Thayer ys. Lisso & Scheen,:' No. 8882, 
$2,298.57, with interest as thereon set forth.: | 
And it is further ordered that any mortgage claims 


¥ 


| printing, by way of addendum thereto, the above de- 


which said Mrs. Scheen may have against said prop- 
erty described in said deed of November 23d, 1878, be 
and the same are hereby reserved for farther decision 

Third. And inasmuch as Christopher Chaffe, Jr., 
Syndic of Lisso & Scheen, appointed in certain pro- 
ceeding in the State District Court of Red River par- 
ish, which proceedings were begun May 8th, 1880, 


has been made party hereto and makes claim as such = 


Syndio to all the property described in said Act of ©: 
Conveyance-and dation to said Mrs. Nancy A. Brad-. 


ley, for distribution pro rata among the creditors of — 4 


said Scheen, while the complainants claim that in 
equity as well as under the law of Louisiana they are 
entitled to have the same, or “its proceeds applied by - 


preference, in satisfaction, so far as it will go,of their 


such judgments, it is further ordered that the decision 
of this question as between the eomplainants ‘and — 
said Syndic be reserved for further consideration and _ 
decree. tA yt 
And it is farther ordered that the qiestion. of costs 
be reserved for farther settlement and taxation: — . 
Made and entered on consent in open court of the 


Solicitors and Counsel of all parties to the reco rd Ao . 


[Signed] *% 
EDWARD ©, BILLINGS, % 
Jannary 22d, 1883. : Judge. 


It is consented that the transcript of record in case | 
of Mrs. N. A. Bradley ect al, vs. Horace B. Olafiin 
ot als., No.' 110, United States Supreme Oontt, ne 
ber term ‘1889, be corrected by inserting therein or 


5 


cree of January 22d, 1883, referred to in the decree 
appealed from. The Act of Conveyance, or dation 
en payment referred to in said decree of January 224, 
1885, and made part thereof, need not again be copied 
as it is set forth as an exhibit of the bills and is pre- 
sented at pp. 15--18 inclusive of the Transcript of 
Record. UW, St. Rogers , for Appetlant | r 
W. W. HOWE, Of Counsel 
For Appellees. 


New Orleans, Oct. 16, 1889. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM. 1889. 
No, 


MRS. NANCY A. BRADLEY, Wire or J. H. 
SCHEEN, AND CHRISTOPHER CHAFFEE, JR,, 
SyNDIC, APPELLANTS, 


versus 


HORACE B. CLAFLIN, Et Ats., APPELLEEs. 


EQUITY CASE. 


Appeal from United States Circuit Court, Fifth 
Circuit Hastern District of Louisiana. 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE, 


This is an appeal from a decree sustaining 


exception to answer and demurrer to cross bill of 


defendants and appellants, the decree at the same 
time finally disposing of the case, rendered 6th 
February, 1886. (Transcript, page 52.) The case 
therefore stands upon the sufficiency of the answer 
and the sufficiency of the cross bill. This makes a 
statement of the pleadings necessary to understand 


the case. 


) 


The four original cases were consolidated by 
consent. (Transcript, page 19%.) 
All of the complainants were ordinary credit- 


ors of the commercial firm of Lisso & Scheen, 


merchants in Red River Parish, Louisiana. By. 


ordinary creditors, we mean without any security, 
mortgage privilege or lien. Privilege, under the 
law of Louisiana, is a legal right which the nature 
of a debt gives to a creditor, to be preferred before 
other creditors (Louisiana Civil Code, Article 3186), 
and is equivalent toa statutory lien. Complainants 
had no privilege by reason of the nature of their 
claims. | 

In 1879 they filed in the State District Court 
their several suits at law against Lissu & Scheen 
for the amounts of their respective claims, accom- 
panied by writs of attachment against the debtors, 
which attachments, if they had been maintained, 
would have given them a privilege on the property 
attached, superior to- subsequent seizing creditors, 
but not superior to anterior mortgages. 


The complainants removed their cases into the 


United States Circuit Court, Eastern District of 


Louisiana, where the writs of attachment were dis- 
solved by judgment of the Court on Ist June, 1880. 


In the meantime and without waiting for a 


judgment on their several demands as creditors of 


Lisso & Scheen, the complainants on 13th Novem- 
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ber, 1879, filed their several bills in Equity now 
before this Court in this transcript, in which they 
averred the fact that they were creditors of Lisso & 
Scheen; that they had, on 4th December, 1878, 
sued out writs of attachment in the State District 
Jourt; the seizure of property thereunder; that 
Julius Lisso and John H. Scheen, on 28th Novem- 
ber, 1878, did conspire and collude with their said 
wives to cheat, hinder and delay and defraud the 
complainants by making a pretended simulated and 
fraudulent transfer of all the real estate of the said 
Lisso and Scheen unto their said wives. The said 
acts purported to be dations en paiement, but com- 
plainants charge that each of them was illegal, 
fraudulent, simulated and void, the price inade- 
quate and they gave an unjust preference, and the 
said Lisso & Scheen owed their wives nothing at 
the time. The object being to subject the real estate 
described in the deeds to the payment of the com- 
plainants, in preference to the claims of Mrs. Lisso 
and Mrs. Scheen. 

By a decree interlocutory as to Mrs Scheen 
and final as to Mrs. Lisso, rendered 25rd January, 
1883, the bills were dismissed as to Mrs. Julius 
Lisso, and she passed out of the case. 

A supplemental bill filed Sth June, 1882, 
(Transcript, page 25) in which complainants averred 
that Mrs. Bradley had sued her husband and Chaffe, 
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Syndic, on her mortgage claims in the State Court, 
and that her claims had been rejected, the sur- 
render in insolvency of Lisso & Scheen; the elec- 
tion of Chaffe as Syndic, and complainants pray 
that he be made a party, and that complainants be 
decreed to be paid by preference out of the property 
referred to. 

A second supplemental bill, filed 23rd January, 
1883, (Transcript, pages 26 and 27,) avers that Mrs. 
Nancy Bradley, wife of John H. Scheen, sets up 
some claim by way of mortgage on the property 
described in the conveyance, and prays that her 
mortgage claims may be declared void, as to the 
demands and preference of complainants. 

Mrs. Nancy Bradley, wife of John H. Scheen, 
answered in substance as follows : 

‘“‘ It is true, as stated in the bill, that she sets up 
a claim by way of mortgage on the property men- 
tioned in the bill, and it is not true that her claim 
is null, void or illegal, and it is not true that her 
claims are subordinate to the claims and preference 
asserted by complainants. On the contrary, she 
avers that her claims are lawful and valid claims, 
superior in rank and entitled to priority of payment, 
out of the property mentioned, over the claims of 
complainants. She was married to John H. Scheen, 
in the Parish of Bienville, La., in 1857, and at all 


times since the marital domicil has been in Louis- 
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lana; that she is the only child of Hampton Brad- 
ley and his wife Susan, the latter of whom is dead; 
atter her marriage in 1857, her father and mother 
made to her, at different times, valuable donations, 
which were, under the laws of Louisiana, her sepa- 
rate paraphernal property, which .came into the 
hands of her husband and expended by him for his 
own account and applied by him to his own uses, 
an itemized statement of which she annexes and 
makes a part of her answer, by which her husband 
became indebted to her prior to 1875 and prior 
to the time when complainants became creditors 
in the sum of $29,321.25, and he is still indebted 
to her in said sum, with interest; and to®ecure the 
repayment to her she has, under the laws of Louis- 
iana, a legal mortgage on all real estate (immovable 
property) owned by him at any time since said 
paraphernal funds came into his hands. She 
recorded her claims as required by law to give said 
legal mortgage effect against third persons, on 30th 
April, 1879, in the Parish of Red River, and on 
30th June, 1879, in the Parish of Bienville. 

Her husband became financially embarrassed 
in 1879, and in May, 1880, he made a cessio bonorum 
under the insolvent laws of Louisiana, and ceded 
and surrendered to his creditors all of his property, 
rights and credits, including the real estate in the 
Parishes of Red River and Bienville, affected by 
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said legal first mortgage in favor of this defendant. 
Christopher Chaffe, Jr., was elected and commis- 
sioned Syndic, (equivalent to assignee in_ bank- 
ruptey,) and now has under his control and admin- 
istration the said real estate (immovable property) 
surrendered, and on which she has her legal mort- 
gage. 

On 16th February, 1883, she instituted a suit 
against her husband and against Chaffe, Syndic, 
who had possession of the immovable property (real 
estate) affected by her legal mortgage. Chaffe, 
Syndic, contested her claim, and after issue joined 
and contradictorily with him a final judgment was 
rendered and signed 7th December, 1885, in her 
favor for the sum of $29,321.23, with five per cent. 
interest from Lith February, 1853, with recognition 
of her legal mortgage on all the immovable property 
in the Parishes of Red River and Bienville, from 
d0th April, 1879. 

Chaffe, Syndic, appealed to the Supreme Court 
of Louisiana, which Court affirmed said judgment, 


except so far as it recognized the legal mortgage on 


property in Bienville Parish, on the ground that it 


found no proof of the registry of her mortgage in 
the Parish of Bienville, and expressly reserved to 
her the right to make such proof, which proof she 
is now ready to make. 


As to so much of the supplemental bill as says 
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the mortgage claims of defendant are subordinate 
to the claims of preference of complainants; she 


f says the complainants were ordinary creditors at 
large of the firm of Lisso & Scheen, of which her 


husband was a partner, and none of the real estate 


. described or referred to in the bills was partnership 
property, but the individual members were joint 
owners, and such real estate property was not assets 

1 of the firm, and she as an individual creditor having 

j a legal mortgage on the individual property of her 

husband, had a legal right to be paid out of its 

| proceeds in preference. 
| | At the time of the filing of the bills of com- 
eo plaint, none of the complainants had reduced their 
claims to judgment, and the sole ground averred upon 


which the jurisdiction of the Circuit Court in equity 
to entertain said several bills, was the existence of 
an attachment lien on the property of defendants, 
which writs of attachment was dissolved on Ist 
June, 1SS0, by final judgment of the Circuit Court 
az in the cases at law, and by said judgments the com- 
plainants are precluded from claiming any attach- 
ment lien. As soon as the said writs of attachment 
were dissolved, the defendants in said suft lawfully 
surrendered the property for the benefit of their 
creditors under the insofvent laws of the State, 
in the State District Court having jurisdiction, 


which cession and surrender were accepted by the 
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Court, and Chaffe was elected and commissioned 
Syndic and put into actual possession of the 
property described in the bills, and said Syndic 
has remained in lawful possession of said property 
as an officer of the State Court and under its orders, 
and by reason of the premises, it became impera- 
tively necessary for her tu assert, as she did, her 
paraphernal claims and mortgages upon said prop- 
erty in the actual custody and under the control 
and administration of the State Court and the 
judgment of the State Court in her favor is entitled 
to be regarded by this Court, as a judgment of 
« Oourt of competent jurisdiction, operative and 
effective, in her favor and binding upon the per- 
sons and property which it purports to bind and 
its conclusive effects can not be here questioned, 
except upon averment and proof of fraud and collu- 
sion in the procuring of said judgment, ‘and she 
avers the proceedings were in all respects in good 
faith and regular, and her claims were honest and 
valid claims, sustained by evidence to the satisfac- 
tion of the State District Court and the Supreme 
Court of Louisiana; and so far as the judgment of 
the Supreme Court of Louisiana is one of non-suit, 
as to her legal mortgage on lands in Bienville 
Parish, she will make proof of the registry thereof 
and she is entitled toa decree recognizing and 


enforcing her mortgage on said lands. She then 
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denies all manner of unlawful combination and 
conspiracy. This answer was sworn to on 29th 
March, 1884, (Transcript, pages 30-38.) 

There appears in the Transcript (certified to be 
complete) no exception to its sufficiency, and no 
replication. There is a stipulation (Transcript, 
page 49) ‘that complainants may withdraw their 
replication to answer of Mrs. Nancy A. Bradley, 
filed 26th April, 1884, and their answer to said 
Mrs. Bradley’s cross-bill, and Mrs. Bradley may 
withdraw her replication to said answer, (with 
rights however reserved to both parties to renew 
said pleadings and reinstate the issues as hereinafter 
reserved,) and the complainant may file their an- 
nexed demurrers, and the cause may be set down 
on the bills, answers and demurrers. In case said 
demurrers are overruled, the answers above men- 
tioned and replications may be renewed and stand 
restored to the record and cause proceed on traverse, 
and issues thereby made as if they had not been 
withdrawn.” The object of this agreement being 
to présent in the simplest and least expensive man- 
ner the question raised by said demurrers Decem- 
ber 19th, 1SSo. 

Mrs. Nancy Bradley filed her cross-bill 19th 
June, 18384, (Transcript, pages 39-48,) in which she 
sets up her paraphernal claims and legal mortgage 
on the real property in dispute tothe amount of 
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$29,321.23, and reiterates in her cross-bill all the 
averments of her answer (above summarized and 
condensed) and prays for a decree recognizing and 
establishing her mortgage on the lands in dispute. 

To this cross-bill a general demurrer was filed 
19th Deeember, 1885. The Cireuit Judge on 
6th February, 1886, not only sustained this demur- 
rer and dismissed the cross-bill, but practically 
sustained exceptions to the sufficiency of the answer 
and decreed to the complainants, a lien, privilege 
and preference on the property, and declared these 
claims executory and adjudged to be in all respects 
superior and paramount to all and any mortgage 
claim or other debt or demand of Mrs. Nancy A. 
Bradley, wife of John H. Scheen, and then follows 
a decree for a sale and for the payment of. the pro- 
ceeds to the complainants, Claflin, et als. (Tran- 
script, pages 52 and 53.) 


From this decree Mrs. Bradley and Chaffe, 


Syndic, prosecute this appeal. 


ASSIGNMENT OF ERRORs. 
The Circuit Judge erred : 
(1.) In holding the answer to be insufficient. 
(2.) In sustaining the demurrer to the cross- 
’pill. 
(3.) In holding that complainants had a lien 
on the real property, in dispute, when the law of 
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Louisiana gave them none, and when they had no 
judgment, fieri facias or levy. 

(4.) In holding that complainants, as ordinary 
creditors at large of the firm of Lisso & Scheen 
had a lien and right to be paid by preference out 
of lands belonging to an individual partner and in 
preference to Mrs. Scheen an individual creditor, 
having a prior recorded legal mortgage on the land 
in dispute. 

(o.) In holding that a partnership creditor 
had a preference to the individual creditor on in- 
dividual property. 

(6.) In holding that after the writs of attach- 
ment had been dissolved and set aside, and the 
debtors had surrendered their property under the 
State insolvent laws, and had it passed under the 
control of the State Court, that the Federal Court 
could by decree establish an equitable lien, and 
decree a preference in opposition to the decrees of 
the State Court having jurisdiction of the property, 
and in preference to a prior recorded mortgage 


under the State law. 


ARGUMENT. 


All the allegations of the answer of appellant 
and of her cross bill, must be taken as true, and 
the case presents the question whether complainants 
have any lien or privilege in preference to the legal 
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mortgage of appellant on the real estate in dispute, 
situated in Louisiana. 

It is settled by this Court, (1) that there is no 
common law of the United States (Kendall vs. 
United States,12 Peters 621,) and (2) that ques- 
tions to title to real estate and mortgages and liens 
thereon and their rank and priority, must be deter- 
mined by the law of the State where the property is 
situated. 

Suydam vs. Williamson, 24 Howard, 427 ; 

MeCormick vs. Sullivaut, 10 Wheaton, 202; 

Green vs. Neal, 6 Peters, 297. 

A non-resident complainant can get no greater 
relief in the courts of the United States, than he 
could obtain were he to resort to the State courts. 
Kwing vs. St. Louis, 5 Wallace, 413. 

Therefore this case must be determined exclu- 
sively by the law of Louisiana. 

The difficulty that a lawyer learned in the civil 
law of Louisiana experiences in making a judge, 
educated in the common law, appreciate and under- 
stand his case, lies in the fact many of the legal 
ideas and conceptions are different in the two sys- 
tems; and when the conceptions are substantially 
the same, the ideas are expressed in a widely differ- 


ent terminology. As for example: 


The word privilege is equivalent to a statutory 


lien, in a common law State giving the creditor a 
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right to be paid, by preference to other creditors 
out of the property affected by it. It is a creation 
of the statute law, cannot be granted by contract, 
but arises from the nature of the debt in the cases, 


and only in the cases expressly established by sta- 


tute Jaw and is always stricti juris. Louisiana 


Notre. — The numbers in brackets are those of the Code of 1825 : those 
without brackets are of the revised Code of 1870. 


Oivil Code, Articles 3185, (3151) 31586 (3155). 

Stetson vs. Gurney, 17 La. 162 ; 

First Municipality vs. Hall, 2 Ann. (La.) 549; 

Fontenot vs. Soileau, 2 Ann. (La.) 774; 

Shropshire vs. Russel, 2 Ann. (La.) 961; 

Shaw vs. Grant, 13 Ann. (La.) 52. 

The phrase cessio bonorum is equivalent to sur- 
render in bankruptcy. Syndic is equivalent to 
assignee in bankruptcy. 

The levy of a writ of attachment if it be main- 
tained, dues give to the seizing creditor the right to 
be paid out of the proceeds of the property attached, 
in preference to other ordinary creditors at large, 
but not in preference to creditors having a _ prior 
mortgage, whether conventional, legal or judicial. 

Jomplainants alleged the issuance of a writ of 
attachment as the only ground for a_ preference. 
Defendant conclusively answered this by showing 
that the writs of attachment had been dissolved by 
a judgment of the Court, and of course any rights 


growing out of the writs fell with them. 
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There remained, therefore, in the original bills 

the prayer to set aside the conveyance from J. H. 
‘Scheen, to his wife Nancy Bradley, of the real 
estate mentioned in the deeds. But the complain- 
ants had no judgment, and of course no fiert facias 
returned nulla bona and could not file a creditor's 
bill. Mrs. Scheen’s conveyance might fall and her 
legal mortgage still remain in foree. Therefore 
complainants filed the last supplemental bill quoted 
above, in which, without any reasons or facts to 
support it, they prayed her legal mortgage be 
decreed to be void, and this the Court below has so 
done on sustaining a demurrer to her cross bill, and 
practically sustaining exceptions to her answer. 
There are no judgment liens under the law of Louis- 
iana. A judgment recorded in the office of the 
Recorder of Mortgages is a judicial mortgage on all 
the immovable property of the debtor in the parish 
where recorded. Civil Code, Articles 3321, (3289.,) 
3322, (3290,) 3329, (8297,) 3346, (3318,) 3347, (3319) 
Article 2390 (2367) Civil Code enacts: “ If the 
husband has received the amount of the parapher- 
nal property thus alienated by his wife or otherwise 
disposed of the same for his individual interest, the 
wife shall have a legal mortgage on all the property 
of her husband for the reimbursing of the same ;” 
and Article 3319 (3289): ‘The wife has a legal 


mortgage on the property of her husband in the’ 


15 


following cases. * * * (3.) For the restitution 
or reimbursement of her paraphernal property.” 
See also Article 3320. 

Paraphernal property is all property of the 
wife, given to her or inherited by her during the 
marriage (except dotal). Civil Code, Article 2383 
(2360). Article 3349 provides for recording the 
legal mortgage of the wife. This was done on 30th 
April, 1879, in. the Parishes. of Red River and 
Bienville, before the complainants’ suits were filed 
or claims arose. 

It is likewise settled law in Louisiana, that 
when creditors make a cessio bonorum, (surrender in 
insolvency under the State law) all of their property 
passes under the exclusive control of the Insolvent 
Court, and that Court alone can pass upon the rank 
of privileges and mortgages upon the property. 

Dwight vs. Smith, 4 Robinson (La.) 32; 

Dwight vs. Simon, 4 Annual (La.) £990. 


So when the complainants’ writs of attachments 
were dissolved in 1880, and the debtors made a 
cessio bonorum, the property passed under the con- 
trol of the State Court, which accepted the cession 
and surrender, and it alone could determine the 
rank of privileges or mortgages. 

However this may be, the complainants do not 
set forth any facts which entitle them to a privilege 
on the lands under the laws of Louisiana, and they 
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do not pretend to have a mortgage, and a “ lien in 
equity ” is unknown to the laws of Louisiana as we 
have shown. 

The complainants at the time of filing their 
bills were not judgment creditors, but ordinary 
creditors at large of the commercial partnership of 
Lisso & Scheen, without any privilege or mortgage 
on the real estate in question, unless the levy of 
their writs of attachment gave them a privilege, 
which was lost when their writs were dissolved and 


set aside on Ist June. 1880. 


They acquired no privilege or lien by filing. 


their bills. They had no fiert facias levied or 
returned nulla bona, and theirs were not * creditors 
bills” as in the case of Miller vs. Sherry, 2 Wal- 
lace, 249. 

But the equitable lien given by a creditor’s bill. 
in a State where the common law prevails, can 
have no existence In a State where the common law 
and its complement, the chancery law, does not 
prevail, and when all liens or their equivalent 
privileges are expressly prohibited, unless established 
by express statute. 3 

Squire vs. Lincoln, 137 Mass. 403 ; 

[rion vs. Lorett, 122 Mass. 571: 

Powers vs. Raymond, 137 Mass. 483; 

Jones vs. Green, 1 Waplace, 331; 

Day vs. Washburn, 22 Howard, 352; 

Stone vs. Chiniquy, 22 Fed. Rep. 213. 
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But even if the filing of complainants’ bills 
gave them an equitable lien on the property, which 
they sought to subject to their claims, this would 
not make them rank Mrs. Scheen’s previously 
recorded mortgage, and i¢ is clear that the Court 
below erred in decreeing that complainants’ claims 
were superior in rank to that mortgage. 

Even if the conveyance (dation en paiement) 
first attacked was set aside, the previously recorded 
mortgage would revive and attach to the property. 

Bauman vs. McKeroy, 14 Annual (La) 590, 

paragraph 2; 
Chaffe vs. Morgan, 30 Annual (La.)°307 ; 
Insurance Association vs. Labranche, 31 An- 
nual (La.) 839; 

Spencer vs. Goodman, 33 Annual (La.) 909, 

As to any claim of prierity or preference, the 
case of Johnson vs. Waters, 111 U.S. 640, seems 
conclusive against complainants. Also Adams Ys. 
Preston, 22 Howard, 488. 

By the law of Louisiana a commercial partner- 
ship can not own immovable property, the partners 
are joint owners and each undivided share is indi- 
vidual property. 

Skillman vs. Purnell, 4 La. 494; 

Baca vs. Ramos, 10 La. 417; 

McKee vs. Griffin, 23 Annual (La.) 419. 


Therefore the lands ordered to be sold and the 
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proceeds paid to complainants, in preference to 
appellant, Mrs. Scheen, was individual property, 
and the Court erred in decreeing a partnership 
creditor to havea preference on individual property 
to an individual creditor. 

Louisiana Civil Code, Article 2823 (2794) ; 

Skillman vs. Purnell, 3 La. 497; 

Bernaid vs. Dufour, 17 La. 596; 

Poydras vs. Laurans, 6 Annual 771. 

We therefore pray that the decree of the Cir- 
cuit Court be reversed and the bills of complainant 
dismissed; and if this relief be denied, that the 
exceptions to the answer for insufficiency and the 
demurrer to the cross bills be overruled, and the 
cause be remanded to be proceeded with according 
to law. 

Respectfully submitted, 
WALTER H. ROGERS, 
Solicitor for Appellants. 


Bb. R. FORMAN, 
Of Counsel. 


Supreme Court of the United tates 


OCTOBER TERM, 1880. 
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Vs. 


Horace B. CLAFLIN ET ALS. 


REPLY OF APPELLANTS TO BRIEF OF 
APPELLEES. 


B. R. FORMAN, 
Of Counsel for Appellants. 


ON MOTION TO DISMISS, MADE FOR THE FIRST 
TIME IN THE BRIEF OF APPELLEES (p. 10). 


This case is not like Gibson vs. Schufeld. 

By the affidavits annexed to, and forming part of, the 
petition of appeal, the real estate in dispute is shewn to 
exceed $10,000 in value. (R., pp. 54 and 55.) 

Appellant claims a first mortgage upon it exceeding 
$29,000, which is contested by the appellees, and denied 
by the decree. 

The original causes were all consolidated (Transcript, 
p. 19), and thereafter all of the complainants joined in a 
supplemental bill, attacking appellants’ mortgage as nul] 
and illegal (Tr., pp. 26 and 27), and the single decree 
appealed from so treats it. 

The appellant in the answer and in the cross-bill sets 
up a mortgage for $29,000, and the Circuit Judge held 
the answer insufficient, and sustained demurrer to the 
cross-bill, and ordered the property to be sold of a value 
exceeding $10,000, and ordered the proceeds to be paid 
to complainants. Clearly the “value of the matter in 
dispute exceeds $5,000." This case should be governed 
by— 

Market Co. vs. Hoffman, 101 U. S., 113. 

May vs. Sloan, 101 U.S., 231. 

Davies vs. Corbin, 112 U. S., 36. 

The Rio Grande, 19 Wallace, 178. 

Rodd vs. Heartt, 17 Wallace, 355. 

The Connemara, 1038 U.S . 754. 


* « 
we 


The Mamie, 105 U. 8, 773. 

Ex parte B. & O. R. R., 106 U.S., 5. 
Shedds vs. Thomas, 17 Howard, 3. 
Freeman vs. Dawson, 110 U. S., 264. 


REPLY TO APPELLEE ON THE MERITS. 


The basis of the decree of the U.S. Circuit Court of 
22d January, 1883, setting aside the dation en paiement 
from John Scheen to his wife (rendered by consent) is 
found in Chaffe Syndic vs. Scheen, 34 La. Annual Re- 
ports, 684, and it will be seen that the opinion and decree 
in that case in no way affects the wife’s legal mortgage 
given her by the law of Louisiana without any deed of 
mortgage. (La. Civil Code, Article 3319, (8289) and 
3320.) 

This very mortgage now set up by appellants was ju- 
dicially recognized and maintained by the Supreme Court 
of Louisiana in Scheen vs. Chaffe Syndic, 36. La. An- 
nual Reports, 217. 

Therefore, the argument of appellants, that because the 
lands in controversy had been transferred by John H. 
Scheen t» his wife, which transfer had been annulled and 
set aside at the suit of his creditors, therefore she could 
have no mortgage upon the lands, is not sound law ac- 
cording to the jurisprudence of the Supreme Court of 
Louisiana, for we find that Court setting aside this very 
conveyance in the former case and sustaining this very 
mortgage afterward in the latter case. This view is also 
sustained in Adams vs. Coons, 37 La. Annual Reports, 
305. 

The case of Townsend vs. Milliken (7 La. Annual), re- 
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lied on by appellees, is not in point, because in that case 


the plaintiffs in the revocatory action had executed their 
judgment, and the money was in the hands of the sheriff, 
and the Court decided that the syndie who had not been 
a party to the suit could not claim the money from the 
sheriff. 
Respectfully submitted. 
B. R. FORMAN, 
Of Counsel for Appellants. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1889. 


No. 110. 


MRS. NANCY A. BRADLEY, Wire, Et AL., 


TETRIUSA 


HORACE B. CLAFLIN Er Ats. 


[Four Causes Triep ToGETHer. | 
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BRIEF FOR APPELLEES, RESPECTIVELY COMPLAINANTS IN THE CIRCUIT 


COURT. 


In December, 1878, the four mercantile firms who are now ap- - 
pellees and were respectively complainants in the Circuit Court 
in these four causes, filed their suits in the District Court of 
Louisiana for the Parish of Red River, against Julius Lisso and 
John H. Scheen, and against Mrs. Clara Forcheimer, wife of 
Lisso, and Mrs. Nancy A. Bradley, wife of Scheen, accompanied 
by attachments, and demanding judgments for their debts, and 
the revocation of certain transfers of property to the said wives, 
respectively. | 

See allegations at pp. 2 and 3, 5 and 6, 8 and 9, and 10 and 11 
of Transcript of Record, and for the deed of transfer or dation en 


paiement annulled in these proceedings as to complainants, see 
pp. 15-18. 

The causes having been removed to the U. 8. Circuit Court for 
the then District of Louisiana, went on the law side of the Court 
so far as cases at law, and the attachments having been dissolved 
on technical grounds only, judgments for the. money demands 
were rendered in each case as follows, June 1880: 

In favor of H. B. Claflin & Co. vs. Lisso & Scheen, No. 8883 
of the docket, for $9580.14, and interest. 

H. Bernheim & August vs. Lisso & Scheen, No. 8850, $655.38, 
and interest. 

August, Bernheim & Bauer vs. Lisso & Scheen, No. 8881, 
$2326.36, and interest. 

Claflin & Thayer vs. Lisso & Scheen, $2298.57, and interest. 


As soon as these causes had been removed to the U. S. Circuit — 
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Court, and prior to the rendition of these judgments, and in No- 
vember, 1879, the four bills of complaint herein were filed, each 
in aid of the respective suit at law, as well as for such relief as 
might be equitable and proper, in order to have such decree as 
in the Federal Court could only be made on the equity side. 
See pp. 1-12. 

They each set forth the pendency of the suit on the law side 
and demand, as to complainants respectively, the revocation of 
the conveyances in question, making all the allegations required 
in a revocatory action under the laws of Louisiana and demand- 
ing that the property be subjected to their claims, which they 
pray to have liquidated and established. 

This revocatory action is given by the Civil Code of Louisiana 
to acreditor to set aside as to such creditor, and as to him alone, 
a conveyance which is fraudulent and injurious. Rev.C.C. 1970 
[1965] to 1977 [1972]. 

Article 1972 [1967] declares that “it cannot be exercised by 
individual creditors until their debts are liquidated by a judg- 
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ment, unless the defendant in such action (that is, the grantee) be 


made party to the suit brought against the original debtor.” 


This requirement, it will be perceived, was fully complied 


with, both, on the law and equity sides, by making the wives 


parties. 


ments before filing the bills. 


In other words, it was not necessary to have had judg- 


The first decree rendered, as will 


be seen, shows that such judgments were thereafter had, before 


such decree was made. 
It may further be observed here that Article 1977 [1972] of our 


Code provides as follows: 


“ The judgment (or decree) in this action, if maintained, shall 


be that the contract be’ avoided as to its effects on the complaining 


creditors, and that all the property or money taken from the orig- 


inal debtor’s estate, by virtue thereof, or the value of such prop- 


erty to the amount of the debt be applied to the payment of the 


plaintiff.” 


This latter Article is notin the Code Napoleon, and was evi- 


dently inserted in our Civil Code by Mr. Livingston, who was 


bred an equity lawyer in New York, for the purpose of giving to 


the complaining creditor who undergoes the anxiety, expense 


and risk of such a suit a preference on the. property so un- 


masked. 


The attention of the Court is here called to some dates. 


Townsend vs. Miller, 7 La. Annual, p. 633. 


The 


bills of complaint in question were filed November 13th, 1879, in 


aid of the removed suits which had been filed in December, 1878. 


Answers were filed by all the defendants, which the appellants 


have omitted from the Transcript, but the issue as to all was 


joined by replication, as shown by order at pp. 19 and 20, in 
March, 1880. And see stipulation. 


The insolvency proceedings of Lisso & Scheen, concerning 


which the appellant, Chaffe, made some claim, were begun in 


the State Court May 8th, 1880, and plainly cannot affect the com- 
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plainants’ rights as revoking creditors. 7 La. Annual, 633; 16 
Fed. Reporter, 897. 


The conveyance to Mrs. Bradley, wife of Scheen, which we at- 


tacked, was made and recorded November 23, 1878, p. 18. 

The alleged legal mortgage of Mrs. Scheen was recorded in 
ted River Parish April 30th, 1879, and in Bienville Parish June 
6th, 1879, p. 31. 

On the 7th February, 1880, it was agreed that the four equity 
suits should be “consolidated and tried together as one cause,” 
p. 19. 

On the 8th June, 1882, the complaining creditors filed in the 
four causes a supplemental bill calling attention to the fact that 
the Supreme Court of Louisiana had declared the conveyance to 
Mrs. Scheen void, and asking that Christopher Chaffe, Syndic of 
Lisso & Scheen, be made a party, p. 26. 

On the 23d’January, 1883, the first decree in these causes, 
which has never been appealed from, and which shows on its 
face that Mrs. Scheen gave up the contest as to the validity of 
the conveyance to her, was rendered. It should. have -been 
brought up and printed at p. 26 of the Transcript, after the order 
of June 8th, 1882. 

By agreement on our part as appellees, it is printed as an ad- 
dendum, and for convenience we reproduce the greater portion 
of it. 

After rejecting the demands as to Mrs. Lisso, it proceeds with 
regard to the conveyance to Mrs. Bradley, wife of Scheen, as 
follows: 

“Second. That as to the Act of Conveyance or dation en paie- 
ment recited in the bills of complaint herein, made by the de- 
fendant, John H. Scheen, unto the defendant, Nanev A. Bradley, 
his wife, by act passed before D. H. Hayes, Notary, Parish of Red 
River, November 23d, 1878, and filed for record and recorded in 
said Parish in Conveyance and Mortgage books the same day, and 


whereof a certified copy has been filed as an exhibit herein, No- 
vember 26th, 1879, and is now annexed hereto as part hereof, be 
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and the same hereby is in all things revoked, annulled and set 
aside, and the property therein described and purporting there- 
by to be conveyed to said Mrs. Nancy A. Bradley, wife of John 
H. Scheen, declared to have been the property of said John H. 
Scheen, at the time the bills of complaint herein were filed, to- 
wit., November 13th, 1879, and is hereby subjected to the just 
claims, demands. and payments of the complainants herein; 
subject to provisions hereinafter made, which judgments of com- 
plainants herein against said Julius Lisso and John H. Scheen 
in solido are as fullows: 

“H. B. Claflin & Co. vs. Lisso & Scheen, No. 8883, of the 
docket of this Court, $9,580.14, with interest as therein set forth. 

“ H. Bernheim & August vs. Lisso & Scheen, No. 8880, $655.38, 
with interest as therein set forth. 

“ August, Bernheim & Bauer vs. Lisso & Scheen, No. 8881, 
$2.326.36, with interest as therein set forth. 

“Claflin & Thayer vs. Lisso & Scheen, No. 8882, $2,298.57, 
with interest as therein set forth. 

“And it is further ordered that any mortgage claims which 
said Mrs. Scheen may have against said property described in 
said deed of November 23d, 1878, be and the same are hereby re- 
served for further decision. 

“Third. And inasmuch as Christopher Chaffe, Jr., Syndic of 
Lisso & Scheen, appointed in certain proceedings in the State 
District Court of Red River Parish, which proceedings were be- 
gun Mav 8th, 1880, has been made party hereto and makes claim 
as much Syndic to all the property described in said Act of Con- 
veyance and dation to said Mrs. Nancy A. Bradley, for distribu- 
tion pro rata among the creditors of said Scheen, while the 
complainants claim that in equity as well as under the law 
of Louisiana, they are entitled to have the same, or its proceeds 
applied by preference, in satisfaction, so far as it will go, of their 
such judgments, it is further ordered that the decision of this 
question as between the complainants and said Syndic be re- 
served for further consideration and decree. 

‘‘And it is further ordered that the question of costs be re- 
served for further settlement and taxation. 

‘“ Made and entered on consent in open Court of the Solicitors 
and Counsel of all parties to the record.’ 


On the 23d January, 1883, the complainants filed their farther 
amendment with respect to the alleged mortgage claims of Mrs. 
Scheen, alleging them to be illegal and null; and if they had any 
existence, that they were subordinate to the preference accorded 
by law and equity to the demands of complainants as revoking 
creditors, pp. 26 and 27. 
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To this John H. Scheen and Mrs. Nancy A. Bradley Scheen 
filed a joint and several plea, pp. 27 and 28, setting up a dupli- 
cate defense: 

Ist. That they resided in the Northern District of Louisiana, 
and that they could not be sued in the Court, which during the 
progress of the litigation, had become the Eastern District. Act 
of March 3d, 1881, 21 Stat. 507. 

This was plainly frivolous. The causes had been begun in 
1878 and 1879. There was no Northern District, and by the Act 
of 1881 the causes would be proceeded with, unless removed to 
the Western District by consent. Act of 1881, Sec. 4. 

The consent shown by decree of Jan. 22, 1883, was the reverse 
of this, being a consent to continue in the Eastern District. The 
plea further set up the alleged effect of the State Insolvency of 
Lisso & Scheen in May, 1880, in depriving the U. S. Court of the 
jurisdiction it had manifestly acquired of persons and parties in 
1878 and 1879. 

This plea was overruled Dec. 26, 1883, p. 29. 

Chaffe, the Syndic, at this point disappears from the contro- 
versy, being, perhaps, satisfied with the correctness of the decree 
overruling this plea in regard to his supposed claims; or he may 
have been satisfied with the decision rendered by the same Court 
in another branch of this litigation, and reported as Claflin vs. 
Lisso, 16 Fed. Rep. 897, where it was held on his cross-bill that 
he had no claim as against complaining creditors already in the 
U. S. Court prior to the State Insolvency. 3 

Mrs. Bradley, wife of Scheen, then filed a separate answer (p. 
30), in which she claimed as against complainants’ priority for 
her legal mortgage under the law of Louisiana. This alleged 
mortgage was recorded for the first time April 30th, 1879, in the 
one Parish, and on June 6th, 1879, in the other, p. 31. The con- 
veyance to her of the property in question was made and re- 
corded in November, 1878. And the decree in our favor, revoking 


this conveyance, as fo us, was made, as we have seen above, Jan- 
uary 22, 1883. Sothat when Mrs. Scheen undertook to record 
her mortgage in April and June, 1879, the property stood in her 
name by conveyance and record, and her husband, John H. 
Scheen, was not the owner. 

Now, the legal mortgage in Louisiana to secure paraphernal 
debts due the wife by the husband, bears only on property be- 
longing to the debtor or subsequently acquired. Rev. C. C, 1870, 
3319 [3287], 3320 [3288]. 

It has no force against creditors, or other third persons, except 
from time of recordation in the Parish where the real estate is 
situated. Rev. C. C. 3329 [3297]; La. Constitution of 1868, 
Art. 123, and of 1879, Art. 176; 103 U. 8. 231. 

It resembles the lien of a judgment in some of the Staces, where 
such judgment must be recorded to give a lien on real estate in 
the county. From 1878 to 1883, therefore, at least, the property 
was notin John H. Scheen, and as to us alone has the title of 
Scheen by the proceedings in these causes been set aside, And 
if, after the decree of January 22, 1883, the property should be 
considered to be restored to Scheen’s estate (but it was not), the 
preference of the complaining creditors who brought it back at 
their expense and risk, would attach first, before any claim of 
Mrs. Scheen, under her invalid conveyance, could attach. The 
conveyance to Mrs. Scheen of November, 1878, was a “dation en 
paiement,” or giving in payment by an insolvent, which is pre- 
sumably fraudulent and illegal. Rev. C. C. of La. 2658 [2628]. 

And it would be strange, indeed, if we are to go to the expense 
and trouble of unmasking this property only that Mrs. Scheen 
may pounce on it with her alleged mortgage. The authorities 
are in our favor on this point, as well as the logic of the situation. 
Claflin vs. Lisso, 24 Fed. Rep.; Miller ve. Sherry, 2 Wall. 249; 
Lyon vs. Rebbens, 46 Illinois, 279; Zn re Estes, 3 Fed. Rep. 134. 


s 


Mrs. Bradley, wife of Scheen, also filed a cross-bill, p. 39, set- 
ting up same situation. 

To save time and expense, the causes were submitted on bills, 
answers, and on our demurrers to cross-bill. See consent, p. 49, 
and demurrers, p. 50. 

And the matter was argued in this way, and decided in our 


favor by the decree appealed from, pp. 52, 53. 

The opinion of the learned Circuit Judge is reported as Claflin 
vs. Lisso, 27 Fed. Rep. 420. The main portion of the opinion is 
as follows: 


“The decree of January 22, 1883, settled the rights of the par- 
ties to the property described in the revoked convevance, mak- 
ing two reservations, one in favor of any mortgage rights bearing 
on the property that. Mrs. Scheen might have, and one as to the 
question of priority between complainants and the Syndic of 
Lisso & Scheen. The latter matter has passed out of the case by 
decree in favor of complainants, rendered December 26, 1883. 
The decree of January 22, 1883, settles that the complainants are 
judgment creditors of Lisso & Scheen, and have, for the satis- 
faction of their judgments, an equitable lien on the property de- 
scribed. Tie answer and cross-bill aver a legal mortgage of Mrs. 
Scheen bearing on the same property, and the demurrers admit 
such a mortgage. The question, then, presented to the Court is 
one of priority. 

“Tt is too late to deny that complainants have any lien, and 
also to argue as to the effect of the insolvency proceedings on the 
jurisdiction of the Court, etc. These questions have been settled 
by the decrees aforesaid contradictorily with Mrs. Scheen, and 


for the purposes of this matter afte to be taken as well settled. ' 


Certainly they are not to be reversed in acollateral way. The 
proceedings in the State Court recognizing Mrs. Scheen’s legal 
mortgage are res inter alios acta as to complainants, and not bind- 
ingon them. The plaintiffs commenced their revocatory actions 
in December, 1878, obtained their judgments at the November 
term, 1879, and the decree declaring their lien January 22, 1883. 
It is probable, under this state of facts, that the question of pri- 
ority might be settled in complainant’s favor by mere reference 
to dates, as the legal mortgage of Mrs. Scheen was not recorded 
until long after the institution of complainant’s revocatory ac- 
tions, to which Mrs. Scheen was a party. If the lien of com- 
plainants under said decree of January 22, 1883, relates back to 
and dates from the institution of the revocatory action, the com- 
pluinants are prior in time, and entitled to priority of lien. See 
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Corning vs. White, 2 Paige, 567; Haydin vs. Bueklin, 9 Paige, 
512. However this may be, of which I express no opinion, I 
think the complainants have a clear priority of lien on the facts 
of the case, as submitted to the Court. 

“ Under the stipulation on file. the cause is submitted on bills, 
answers and demurrers, the effect of which is that the facts 
averred in the complainants’ bills not denied or avoided are ad- 
mitted. The Court takes judicial notice of the decree and orders 
of court made in the case. From these sources it appears that 
the firm of Lisso & Scheen was indebted in large sums to com- 
plainants; that being involved, and perhaps insolvent, both 
members of the firm made conveyance of property, partnership 
and individual, to their respective wives, particularly that Scheen 
conveyed to his wife, under the form of a dation en paiement, cer- 
tain real estate described; that the complainants commenced 
suits in December, 1878, against Lisso & Scheen, in the District 
Court in the Parish of Red River, by attachment and revocatory 
action combined, which suits were removed to this Court, tran- 
scripts being filed here November 3, 1879. In this Court the 
attachments went on the law side, resulting in a dismissal of the 
attachments, but in judgments for the debts. The revocatory 
action went on the equity docket, the pleadings were recast, and 
the decree of January 22, 1883, resulted. Mrs. Scheen recorded 
her legal mortgage against her husband in April, 1879, and 
her contention is that as her mortgage was recorded prior to the 
recovery of complainants’ judgments, that it has priority over 
complainants’ liens on the property recovered in the decree of 
January 22, 1883. 

“ As to the complainants. Mrs. Scheen had no mortgage on her 
husband’s property prior to the recordation of the same, and it 
did not as against complainants attach to the property in suit 
here when recorded, because at that time Scheen, the husband, 
had no interest in or ownership of the said property. From the 
date of the deed of Scheen to Mrs. Scheen until the decree of 
January 22, 1883, the said property stood in the name of Mrs. 
Scheen, and was hers to all the world except complainants. The 
decree of 1883, as resulting from the revocatory action, set aside 
Mrs. Scheen’s title in favor of complainants, but in favor of no 
one else, least of all, her husband, Scheen. This is the direct 
effect to be given the revocatory action in this State, which action 
was the one instituted by the complaining creditors, prosecuted 
in this Court according to the equity rules and practice. See R. 
C. C.§ 1977; Townsend vs. Miller, 7 La. An. 633. 

“ At the institution of complainants’ suits this property stood 
in the name of Mrs. Scheen, owner. So far as the facts of this 
case go, it still stands in the name of Mrs. Scheen, owner, except 
as to complainants, and Mrs. Scheen, mortgagee, has no stand- 
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ing under Louisiana law to dispute priority with complainants. 
But for the confusion of mind resulting from the fact that Mrs. 
Scheen, grantee in the fraudulent conveyance, and Mrs. Scheen 
wife of grantor in said conveyance, and mortgagee, are one and 
the same person, the matter would appear to be too plain for argu- 
ment. Under general equity principles the case seems equally 
conclusive. 

“ As at the time of record of Mrs. Scheen’s mortgage the prop- 
erty did not belong to her husband, the mortgage did. net attach 
until the property was subsequently restored to Scheen by the 
decree of January 22, 1883, declaring the conveyance to Mrs. 
Scheen null and void, but at such restoration to Scheen, and as a 
condition of restoration, it was burdened with the lien of com- 
plainants’ judgments. Mrs. Scheen, as mortgagee of the subse- 
quently acquired property of her husband, could get no priority 
over the complainant creditors, whose diligence had unmasked 
her fraudulent title and had restored the property to her hus- 
band’s estate. See Lyon vs. Robbins, 46 Ill. 276; Miller vs. 
Sherry, 2 Wall. 249; Jn re Estes, 3 Fed. Rep. 134.” 


Mrs. Scheen siadbell from the decree; and Mr. Chaffe seems 
to have also returned to the scene and appealed, pp. 54 to 58. 


Morton To Dismiss. 
Under the rules laid down in Gibson vs Shufeldt, 122 U. 


4 ] @4--this Honorable Court is without jurisdiction as to the re- 


epective controversies between both the appellants and the fol- 
lowing appellees : | 

(1) Henry Bernheim and Elias August, composing the firm 
of H. Bernheim & August, $658.38, interest, etc., at 5 per cent: 
per annum from February, 1879, p. 4. 

(2) Simon August, Charles S. Bernheim and Felix L. Bauer, 
composing the firm of August, Beinheim & Bauer, $2326.38, and 
interest, etc., at 7 per cent. per annum from March, 1879, p. 7 

8. Charles F. Claflin, $2298.57, and interest, etc., with interest 
at 7 per r cent. per annum from March, 1879. 

None of these amounts reach the sum of $5000 snstieivn 
of costs. 

We therefore ask your Honors to decline jurisdiction as to these 
controversies and dismiss both appeals as to the above appellees. 
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We understand that no formal motion is required on such a 
jurisdictional question and that the action we ask might be 
taken by the Court ex proprio motu. 

We also submit that the appeal of Christopher Chaffe, Jr., Syn- 
dic, should be dismissed as to all the appellees. After the over- 
ruling of the plea at p. 27, by decree at p. 29, he seems to have 
acquiesced in the denial of his claim, and did nothing in the 
causes until April 1, 1886, when he claimed an appeal. | 


Potnts oN MERITs. 


It becomes necessary, at least, as to the controversy between H, 
B. Claflin & Co. and Mrs. Scheen, where the amount involved is 
over $9000, to discuss the merits of the decree appealed from. 

Replying first to some points made by opposite counsel, we 
submit: 


I. 

There is no question of privilege in this case, as that word is 
used in the law of Louisiana in Civil Code, Articles 3186 [3153], 
et seq. Such a privilege springs from the nature of the pest, and 
not from the steps taken to enforce it. 

The rights we claim and which are recognized by the Circuit 
Judge, who has had an experience of about a quarter of a cen- 
tury in the law and jurisprudence of Louisiana, is the prefer- 
ence given revoking creditors, who bear the expense of a revocat- 
ory suit. Privileges on real estate in Louisiana, like mortgages, 
have to be recorded to be preserved. Rev. C. C. 3271 [3238]; Con- 
stitutions of 1868, Art. 123, and of 1879, Art. 176. The preference 
given by a revocatory suit does not have to be recorded any 
more than the preference given to a sheriffs’ seizure. 

The stringent provisions of th. above Constitutions, as to 
privileges, raised the question, whether the preference given by 
seizure must be recorded, and it was held that such preference 
given by suit or process, was not a privilege springing 
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from the nature of the debt, and need not be recorded 
for its preservation. This is plain on principle, and may 
be inferred from such decisions as Lapene ys. Meegel, 25 La. 
Annual, 89; where the writer of this brief discussed the point, 
and the cases there cited. We may avoid, then, any fruitless 
discussion as to privileges springing from the nature of the debt; 
and come to the point as to the preference given to the revoking 
creditor by Article 1977 [1972] already cited above. As to this, 
our jurisprudence is perfectly settled. In the case of Townsend 
vs. Miller, 7 La. Annual, 633, the Article is quoted and expounded, 
and the preference allowed as matter of law and justice; and 
there is no opinion to the contrary. There a syndic of creditors 
appointed after the revocatory suit had been begun, and before 
the decree was signed, tried to appropriate the proceeds for the 
benefit of the mass of creditors, but was defeated. In Marchand 
vs. Van Norden, 33 La. Annual, 803, the same preference was 
given over all other creditors. 

In the case of the Succession of Schultz, 39 La. Annual, 505, 
the latest case on the subject, decided in 1887, the point is estab- 
lished in our favor beyond doubt, and the views of the learned 
Circuit Judge in case at bar are fully concurred in. This deci- 
sion applies very strongly on all the points of our case. The 
decedent, Schultz, had made a fraudulent sale to Anne Kraemer: 
which had been judicially attacked by William Mackesy by a 
revocatory action. The fact that he was a judgment creditor is 
not important, as we have seen, fur if he had not yet obtained a 
judgment he might have brought the same suit by joining, as we 
did, his debtor and fraudulent vendee. (See Mackesy vs. Schultz, 
38 La. An. 385.) Schultz having died, the Public Administrator 
was made party. After the judgment of revocation, this Adminis- 
trator, who was in charge of the estate, upon a theory that the 
revocation of the sale to Kraemer restored the property to the es- 
tate of Schultz, offered it for sale, and it was adjudicated at such 
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public sale to McCloskey. The latter, examining the title, de- 
clined to take it on the distinct ground that the revocation of 
the sale set it aside as to the creditor Mackesy alone, and not as 


to Kraemer. 
The Court sustained this view, cited the Article 1977 on which 


we rely, and said: 


“It therefore follows that under the effect of the judgment the 
title of Anne Kraemer tothe property was not disturbed, further 
than to subject it to the execution of Mackesy’s judgment. By 
paying that judgment, she would have remained the undisputed 
owner of the property, with all the rights of ownership and pos- 
session, which she had acquired under the Act of Sale by 
Schultz to her, and no other creditor, and no heir of the latter 
could have claimed any benefit or advantage against her as a re- 
sult or consequence of the Mackesy judgmetit. 

It is also clear and equally undeniable that, if Schultz had not 
died, and an execution had issued in favor of Mackesy, any sur- 
plus realized at the sale over and above the amount of the latter’s 
judgment, would have been the lawful property of Anne Krae- 
mer, and not of Schultz. 

“ These views are not only supported by the plain words of the 
text of the article, but they are in full keeping with our uniform 
jurisprudence on the subject. Labauve vs. Boudreau, 9 Rob. 28; 
Lucas vs. Damond, 11 An. 169; Loeb & Bloom va. Arent, 33 An. 
1085; Zuberbier & Behan vs. Morse, 36 An. 970; 1 La. 504; At- 
will vs. Belden & Co. 

“ From these premises it is therefore safe to conclude that the 
succession of Schultz had not been reinvested with title to the 
property ; that the same had been erroneously inventoried and of- 
fered for sale as property of the succession, and that the title ten- 
dered to McCloskey, the adjudicatee, is a nullity which our law 
will not compel him to accept.” 


Mrs. Scheen, then, is still the owner of the property in ques- 
tion, except as tous. We are rightfully accorded a preference 
on its proceeds, unless she chooses to pay ourclaims. [If it shall 
bring more than our claims, she will be entitled to the surplus. 
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This preference @ property, concerning which a revocatory 
action is successfully brought, being thus plainly established, it 
is equally plain that after the decree of Jan. 22d, 1883, was ren- 
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dered, setting aside the conveyance to Mrs. Scheen and subject- 
ing the property to the just claims of complainants, Mrs. Scheen 
could not claim a mortgage on the property prior to the prefer- 
ential rights of the complainants. The reasoning of the Circuit 
Judge cited above seems conclusive, but the subsequent case of 
succession of Schultz, 39 La. Annual, also above cited, is equally 
conclusive. 

The injurious conveyance to Mrs. Scheen is only set aside as 
to us. In the eye of the law, the property is still hers as to the 
rest of the world. As we have already intimated, the recorded 
title, real but fraudulent, of the property passed to Mrs. Scheen, 
as we have seen, in November, 1878, when she undertook to rec- 
ord her alleged mortgage in April and June, 1879, her husband 
had neither title nor possession. The lien of the legal mortgage 
in Louisiana (like that of a judgment in some of the other States) 
is on the property belonging to the mortgagor or debtor in the par- 
ish of record, or that he may afterwards acquire. In April and 
June, 1879, the property in question did not belong to Johan H. 
Scheen, nor has he since acquired it. Rev. C. C., 3320. 

If anything can be plain in law and jurisprudence it is this. 
The case of Schultz above cited is conclusive. When the con- 
veyance was get aside by the decree of January 22, 1883, our 
rights there recognized came first, then Mrs. Scheen’s as vendee, 
not as mortgagee. 39 La. Annual, 506. 

The case of Miller vs. Sherry, 2 Wall, 249, holds the same 
doctrine in principle. Lyons occupied our position, and had set 
aside a conveyance from Miller to Williams, and Mills & Bliss 
claimed under a judgment senior to the Lyons’. The Court said: 

* The judgment obtained by Mills & Bliss was the elder one, but 
it was subsequent to the conveyance from Miller to Williams. It is 
not contended that the judgment was a lien on the premises. 
The legal title having passed from the judgment debtor before its 
rendition by a deed valid as between him and his grantee, it 
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could not have that effect by operation of law.” See also Lyon 
vs. Robbins, 46 Ill. 279; also, Jn re Estes, 3 Fed. Rep. 

If Mrs. Scheen could maintain her claim here, then any other 
creditor of John H. Scheen, who had simply sued and recorded 
his judgment, say in April, 1879, could come in and claim the 
fruits of our long and expensive litigation, which would be pre- 
posterous and unjust. It is enough to say that except as to us 
Mrs. Scheen still owns the property and cannot claim a mort- 
gage by recordation in 1879. 

The appellants cite at p. 17 of their brief a number of decisions 
of the Supreme Court of Louisiana as establishing this proposi- 
tion, that “even if the conveyance first attacked was set aside, the 
previously recorded mortgage would revive and attach to the 
property.” 

We submit that the proposition quoted is irrelevant. The con- 
veyance to Mrs. Scheen was set aside by the decree of January: 
22, 1883, which has not been appealed from and could not be. 
Mrs. Scheen had no “previousiy recorded mortgage” in any such’ 
sense as implied in the decisions cited. Her alleged mortgage, we 
repeat, was recorded in April and June, 1879,and John H. Scheen 
had conveyed away the property in November, 1878. Not one 
of the decisions cited is in point against us. In Bowman vs- 
McElroy, 14 La. An. 587, the remark cited from p. 590, par. 2, 
concerns Elam Bowman, who had bought pendente lite and held 
a conventional mortgage which had .been established in 1854, 
long prior to the illegal sale. See decree at p. 592 as to him. 
The case as to him was not the revocatory action by a creditor, 
nor was he at all inthe position of Mrs. Scheen. The case of 
Chaffe vs. Morgan, 30 La. Annual, p. 1307, was not the revocatory 
action by a creditor, nor was Chaffe in the position of Mrs. 
Scheen. The suit was by Chafle as a mortgage creditor upon a 
conventional mortageg executed and recorded in 1870, and 


—ii—=—-_- 20". 


i AEE! POL 0 


16 
Schultz’ suit was not begun till 1872. There is no similarity to 
the case at bar. 

Insurance Association vs. Labranche, 31 La. Annual, 839, was 
not a revocatory action by a creditor, but a suit to annul a tax 
sale where a holder of a valid prior conventional mortgage had 
bought at such sale. There is no similarity to the case at bar. 

Spencer vs. Goodman, 33 La. Annual, 898, was not. a revoca- 
tory action by a creditor, and this fact is expressly stated at p- 
907. And the reservation at p. 909 of the rights of a holder of 
mortgage notes refers to a conventional first mortgage existing 
prior to the sale complained of and presumably valid. See p. 
905, line 4. 

And here we refer as against appellants to Gridley vs. Connor, 
4 La. Annual, p. 411. 

The case of Johnson vs. Waters, 111 U. S. 640, is not against 
us on any point. That was not the revocatory action of a credi- 
tor against his debtor and the vendee of the latter, but was a bill 
filed on behalf of complainant and all similarly situated to re- 
y dress wrongs in the administration of the succession of a dece- 

dent. It was a “class suit,” and quite unlike the one at bar. 

The case of Adams vs. Preston, 22 Howard, 488, has no resem- 
blance to this. Here the Federal Court was seized of jurisdic- 


tion long before the insolvency proceedings. 


ITT. 


The decree of January 22, 1883, settled the question of the equity 
jurisdiction of the Court, and of the revocation of the convey- 
ance from John H. Scheen to his wife, and avoided it as to us; 
and subjected the property to our claims and to no others. 

There can be no doubt of our right to pursue on the equity 


side of the Federal Court the revocatory action given by the 


Lonisiana Code. This action may differ in some details from 
the creditor’s bill in some of the other States, but it is equitable 
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in character, and is really a creditor’s bill of an excellent sort ; and 
under the principles of Holland vs. Challen, 110 U. S. 15, and 
cases there cited, the relief provided by the Louisiana Code for 
the injured creditor may, even if it be in some respects an en- 
largement or modification of general equity rules, be asked for in 
the Federal Court on the Chancery side. As stated in the Bro- 
derich Will Case, 21 Wall. 520, “an enlargement of equitable 
rights may be administered in the Circuit Courts as well as in 
Courts of the State.” 

There is no force, as we have seen, in the suggestion of appel- 
ants, that we had no judgments or executions returned unsatis- 
fied before our bills were filed. 

1. Such were not required for the revocatory action in Lou- 
isiana. 

2. The decree annulling as to us the conveyance to Mrs, Scheen 
has not been complained of, and cannot be appealed from. It was 
acquiesced in, and no errors have been or could be assigned in 
regard to it. 

Nor is there any force in the suggestion that the property in 
question was the individual property of the defendant Scheen. 
The liability of Lisso & Scheen is in solido, and as such is not 
denied. The decree of Jan. 22, 1883, revoked the conveyance as 
to us, and subjected the property to our claims, and no error is 
or could be assigned as to this. The law gives us a preference 
on the property or its proceeds, and it may be sold to pay us, un- 
less Mrs. Scheen chooses to pay us. But as between her and her 
husband, it is still her property; and the question of whether it 
was, in 1878, individual or partnership, is irrelevant. 


IV. 
The errors assigned in the decree, so far as Chaffe, Syndic, is 
concerned, have no merit. It is manifest that he can have no 
claim. The U. S. Circuit Court was seized of jurisdiction of 
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parties and property long before the insolvency proceedings in 
which he became Syndic or assignee, and his rights, whatever 
they are, are subordinate to the decrees in these causes. Claflin 
vs. Lisso, 16 Fed. Rep. 897; Suydam vs. Brodnax, 14 Peters, 67; 
Union Bank vs. Jolly, 18 How. 503; Green vs. Creighton, 23 How- 
ard, 107. 

It is submitted that the appeals should be dismissed as to all 
appellees except H. B. Claflin & Co. As to them, the decree ap- 
pealed from should be affirmed. 

Respectfully submitted, 
W. W. HOWE, 
Of Counsel for Appellees. 
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OF THE REVOCATORY ACTION, 


“Article 1970 [1965]. The law gives to every creditor 


v 
when there Is no cession of goods |and there was none in 
this case when revocatory proceedings were begun ], as well 
as to the representatives of all the creditors, where there is 
any such cession or other proceedings by which they are 
collectively represented, an action to annul any contract 
made in fraud of their rights. 

“Art. 1972 [1967]. It cannot be exercised by individual 
creditors until their debts are liquidated by a judgment 
unless the defendant in such action [7. ¢., the grantee] be 


against the original debtor in the manner hereinafter di- 
rected. 

“Art 1974 [1969]. If during the pendency of the action 

given by this section the original debtor discharges the 
debt due to the plaintiff, or acquires the property applicable 
to its payment and suffictent in amount, such action can no 
longer be sustained, it being the true intent of the law that 
a contract avoidable by creditors under this section cannot 
on that account be avoided by either of the parties [to such con- 
tract J. } 
“1975 [1970]. The plaintiff in the action given in this sec- 
tion may join the suit for annulling the contract to that which 
he brings against the original debtor for liquidating his 
debt by a judgment, and in such suit either of the defend- 
ants may controvert the demand of the plaintiff. 

“1977 [1972]. The judgment in this action, if maintained, 
shall be that the contract be avoided as to its effects on the 
complaining creditors, and that all the prope rly or nionely taken 
from the original debtors’ estate by virtue thereof, or the 
value of such property to the amount of the debt, be applied 
to the payment of the plaintiff.” 

Succession of Schultz, 39 Annual, 505, and cases there 
cited. 
Townsend vs. Miller, 7 Annual, 633. 


“OF THE GIVING IN PAYMENT. 

“ Art. 2655 [2625]. The giving in payment is an act by 
which a debtor gives a thing to the creditor, who is willing 
to receive it, in payment of a sum which is due. 

“ Art. 2658 [2628]. This difference [ between sale and giving 
in payment] gives rise to another in the effect of these con- 
tracts in case of the insolvency of the debtor. He may, 
though insolvent, lawfully sell for the price which is paid to 
him ; but the law forbids to give in payment to one creditor 


made party to the suit for liquidating the debt brought 


to the prejudice of the others any other thing than the sum 
of money due.” 


That the right of the complaining creditor to have the 
| ~ 
conveyance revoked as to him only, and to subject the prop- 
erty to his demand and to,his only, is a special preferential 
right and not the “ privilege” of the civil law is seen from 
the following definition : 
“ OF PRIVILEGES. 
“Art. 3186 [3153]. Privilege is a right which the nature o 
& » 
the debt gives toacreditor.” * * * 


A privilege is like an admiralty lien. It springs from the 
nature of the debt. Our right to revoke as to us and to sub- 
ject property to our claims, as to us, is not a privilege, but 
aright given as a result of certain proceedings in court 
taken at our risk and expense. 


Constitution of Louisiana of 1868: 


“Art. 123. * * * Nomortgage or privilege shall here- 
after affect third parties unless recorded in the parish where 
the property to be affected is situated.” 


Constitution of Louisiana of 1879: 


“Art. 176. No mortgage or privilege on immovable prop- 
erty shall affect third persons unless recorded or registered 
in the parish where the property is situated.” * * * 


But our preferential right, dependent on proceedings and 
noton the nature of the debt to us, is in the nature of lis 
pendens. We are protected by that doctrine, and no provis- 
ion is made or required in Louisiana for recording a notice 
of lis pendens. 
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1 The United States Circuit Court, 5th Circuit, in and for the 
Northern District of Texas, at Waco Sitting. 


Be it remembered that — a term of the circuit court of the United 
States, 5th circuit, for the northern district of Texas, held at Waco, 
for the April term, A. D. 1886—Hon. Andrew P. McCormick, district 
judge, presiding—among other the following proceedings were had: 


UNITED STATES OF AMERICA: 


Circuit Court of the United States, 5th Circuit, in and for the North- 
ern District of Texas, at Waco Sitting. 


Hon. Andrew P. McCormick, dist. judge. 


Be it remembered that on the 25th day of June, A. D. 1880, that 
the defendant-, Frank Ayers and others, filed their transcript of 
record and proceedings from the district court in and for the 
2 county of bell, northern district and State of Texas, cause 
numbered in the United States circuit court at Waco 34, and 

is in words, to wit: 


(Endorsed, to wit:) U.S. circuit court, northern district of Texas. 
A. E. Watson, plaintiff, vs. Frank Ayers and others, defendants. No. 
34. Trespass as well to try title as for damages. Filed in my office 
June 25th, 1880. J. H. Finks, clerk, by Wm. M. Sleeper, deputy. 


Petition as follows: 


Tue State or Texas, | 
County of Bell. j 


To the honorable district court of said county: 


Your petitioner, A. E. Watson, who resides in the county of 
Falls, State of Texas, complains of John Anderson, who resides in 
the said county of Bell, and of Frank Ayers and John R. Hall, who 
are not residents of the State of ‘Texas, all of whom are hereinafter 

styled defendants, and alleges that heretofore, to wit, on the 
3 first day of August, A. D. 1577, vour petitioner was seized 

of the following-described tract or parcel of land, lying on 
Cottonwood creek, in the aforesaid county of Bell, containing one- 
third of a league, and patented to the heirs of Walter W. Daws, 
dec’d, viz: Beginning at a stake from which a hackberry marked 
B. T. D. b’rs N. 36 E. 143 vrs., thence 8S. 71 E.; at 107 vrs. passes 
corner of the Kavanaugh survey, 3,767 vrs.,a stake in west line of 
J. O. Rice survey, from which a double elm b’rs N. 26 W. 24 vrs.; 
another elm b’rs —. 

Thence S. 19 W. with the line of said J. O. Rice’s survey 2,550 
vrs. to a stake from which a triple elm b’rs S. 19 E. 36 vrs.; thence 
N. 71 W. 3,767 vrs. to a stake on hillin prairie; thence N. 19 E. 
2,550 vrs. to the place of beginning ; which said tract of land peti- 
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tioner held as his own freehold and quietly possessed the same until 
afterwards, viz., on the 2d day of August, A. D. 1877, at Which time 
the said defendants, with force and arms, broke and entered petition- 
er’s close, viz., the tract of land before mentioned, and ousted and 

ejected your petitioner therefrom, and.do still with force and 
4 arms hold your petitioner ousted and ejected from said land, 

and have during their said unlawful occupation broken down 
petitioner’s grass and dug up petitioner’s said —, to his damage 
three hundred dollars. 

Wherefore he sues, and prays that said defendants be cited to an- 
swer this petition, and that upon a final hearing petitioner have 
judgment for his costs and damages, and for a writ of restitution 
requiring the sheriff to place him in possession of said land; also 
prays for general relief; and, as in duty bound, will ever pray, &c. 

GOODRICH & CLARKSON, 
For Petitioner. 


The defendants will take notice that this suit is brought as well 
to try title as for damages. 
GOODRICH anp CLARKSON, 
For PUt ff. 
THe STATE OF TEXAS, } 
Bell County. j 


L.. W. Goodrich, being duly sworn, deposes and says that he is one 
of the attorneys for plaintiff in the petition, and that the defendants, 
Frank Ayers and John R. Hail, are not residents of the State of 
T " . 

exas. 


L. W. GOODRICH. 


5 Sworn to and subscribed before me on this the 29th day of 
Aug., 1877. 3 
W. W. UPSHAW, 
CVk D. C., Bell C. 
Filed August 29th, 1877. 
W. W. UPSHAW, 
CVk D. C., B.C. 


Process issued to the several defendants, and on the 5th October 
the following demurrer and answer filed : 
Demurrer and Answer of John Anderson. 
Suit Pending in District Court of Bell County. Oct. Term, A. D. 1877. 
A. E. Watson ) 
DS, > 
FRANK Ayers et al. 


The defendant, John Anderson, demurs to plaintiff's petition, and 
says that the same is insufficient in law— 
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ist. Because it does not state facts sufficient to constitute a cause 
of action against this defendant. 
2d. Because it does not set out the facts constituting plaintiff’s 
cause of action with sufficient certainty. 
6 Wherefore he prays judgment of the sufficiency of said pe- 
tition, aud that he be dismissed with his costs, &c. 
FAY anp MONTEITH, 


Attorneys for Anderson. 


And now comes the defendant Anderson, by his attorneys, and 
denies all and singular the allegations in plaintiff's petition, and of 
this he puts himself upon thecountry; wherefore he prays judgment, 
Xe. 

FAY ann MONTEITH, 
Att’ys for Def’t Anderson. 


And, for further answer in this behalf, if such shall be necessary, 
defendant Anderson says that he has no interest in the premises de- 
scribed in plaintiff's petition, except as a tenant, and has never 
claimed any other than as a tenant, first of Sterling Smith, of 
McLennan county, State of Texas, and afterwards of Frank Ayers, 
of the county of ,in the State of Mississippi, his codefendant 
herein, the first of whom was and the last of whom is the owner of 
Maximo Moreno eleven-league grant of land in Bell county, State 

of ‘Texas; and that he holds under and acknowledges Frank 
7 Ayers as his landlord, and Frank Avers has made and 

acknowledged him to be his tenant, and that the said relation 
existed prior to the commencement of this suit and has continued to 
exist until the present time; that the tract of land in controversy 
is immediately south of the northern boundary line of the Maximo 
Moreno eleven-league grant, in said Bell county, in the northeastern 
corner of said grant, and the same, with the remainder of said 
Moreno eleven-league grant, is now and was at the time when 
such suit was instituted the property of said Frank Ayers, who 
holds through certain intermediate parties from David and Anna 
M. Ayers or the estate of said Anna M. Ayers, deceased, ex- 
cept that the estate of said Anna M. Ayers holds certain unpaid 
notes to secure the purchase-money for said grant 

Defendant Anderson further says that his said landlord, Frank 
Ayers, has bound himself to secure him in quiet and peaceable en- 
joyment of the said premises in controversy, and has to him and 

with him contracted and stipulated that he was possessed of 
8 the entire fee in said estate, and was well able to defend the 

same against the plaintiff, as well as all other persons claim- 
ing or to claim the same. 

Wherefore he prays that said Frank Ayers shall be required, as 
his landlord, to come in and defend this suit for him,and for such 
other and further relief as he is by law and equity entitled to, &c. 

FAY anp MONTEITH, 
Attys for Anderson. 
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The following answer filed on the 19th April, 1879, to wit: 


Suit Pending in the District Court of Bell County, Texas. April 
Term, 1879. 


A. E. Watson 
vs. 
FRANK AYERS é al. 
Now comes the defendants in the above-entitled cause, by their 


attorneys, and except to the plaintiff’s petition and show the court 
that the matters and things therein alleged, in the manner and 


form therein set out, are insufficient in law to entitle said plaintiff 


to have and maintain his said action; and of this they pray the judg- 
ment of the court. 
9 X. B. SAUNDERS, 
W. T. RUCKER, & 
A. M. MONTEITH, 
Att’ys for Defendants. 


And for answer, if any be required of them, the defendants deny 
all and singular the allegations contained in the plaintiff’s petition, 
and say that they are not guilty of the wrongs, injuries, and tres- 
passes therein alleged and charged against them ; and of this they 
put themselves upon tle country. 

X. B. SAUNDERS, 

W. T. RUCKER, & 

A. M. MONTEITH. 
Att’ys for Defendants. 


And afterwards, on 28th April, A. D. 1879, the following 
amended original petition was filed, to wit: 


In District Court, Bell County. Spring Term, 1879. 


A. E. Watson 
Vs. 
FRANK Ayers ef al. 


Now comes plaintiff, A. E. Watson, by his attorneys, and filed 
this his first amended original petition, and avers that here- 

10 tofore, to wit, on the 1st day of August, A. D. 1877, he (peti- 
tioner) was seized in fee of the following-described tract of 

land, in Bell county, State of Texas, about 15 miles N. E. by north 
from the three forks of Little river: Beginning at the 8. W. corner 
of league No. 8 for the 8S. E. corner, from which an elm b’rs 8. 43 E. 
120 varas, another bears S. 26 W. 70 varas, thence N. 19 E.; at 1,170 
varas and at 1,720 vrs. branches; at 2,375 varas the N. E. corner of 
this survey, from which a hackberry marked A bears N. 75 E. 23 
varas, an elm marked B bears N. 14 W. 34 vrs.; thence N. 71 W. 940 
vrs., and [ at] 2,785 vrs. crossed branches ; at 3,508 vrs. the N. W. cor- 
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ner, from which a hackberry marked C b’rs N. 35 E. 195 vrs., another, 
marked B, bears N. 36 E. 143 vrs.; thence 8.19 W.500 vrs., a creek ; 
at 2,375 vrs. a mound, the S. W. corner; thence 8. 70 E., recrossing 
creek, 3,508 vrs. to the place of beginning; which said tract of land 
pl’t’ff held and possessed as his own freehold estate until afterwards, 
to wit, the 2nd day of August, A. D. 1877, at which time the said 
def’'ts, Frank Ayers and John R. Hall and John Anderson, with 

force and arms, broke and entered your petitioner's close, the 
11 tract of land aforesaid and ousted and ejected pl’t’ff therefrom, 

and do still, with force and arms, hold plaintiff ousted and 
ejected from said land, and have during their said unlawful oecu- 
pation broken down petitioner’s grass and dug up petitioner's soil, 
to his damage five hundred dollars. 

Wherefore petitioner prays that said def’ts be cited to answer, and 
that upon final hearing petitioner have judgment for his said land, 
damages, and costs, and that a writ of possession issue requiring the 
sheriff to = petitioner in possession of said land; also prays for 


general relief. 
GOODRICH anp CLARKSON, 
Att'ys for PUUff. 


And afterwards, on the 29th day of April, A. D. 1879, the follow- 
ing lst amended original answer was filed, to wit: 


lst Amended Original Answer 


Suit Pending in the District Court of Bell County, Texas, to 
April Term, 1879. 


A. E. Watson ) 
Us. > 
Frank Ayers et al. } 


12 Now comes the defendants in the above entitled and num- 
bered cause and, leave of the court being had, file this their 
first amended original plea and answer in lieu of their original an- 
swer and plea filed in this cause on the 19th day of April, 1879; and, 
first excepting to the plaintiff’s petition, they show the court that 
the matters and things therein alleged, in the manner and form 
therein set out, are insufficient in law to entitle said plaintiff to have 
and maintain his said action, and of this they pray the judgment 
of the court that they go hence without day and recover all costs in 
this behalf expended, Xc. 
X. B. SAUNDERS, 
A. M. MONTEITH, anp 
W. T. RUCKER, 
Def’ts’ Att’ys. 
Answer. 


And for answer, if any be required of them, these defendants 
deny all and singular the allegations contained in said plaintiff’s 


6 F. H. AYERS ET AL. VS. A. E. WATSON. 


petition, and say that they are not guilty of the wrongs, injuries, 
and trespasses as therein alleged and charged against them, 
13 and of this they put themselves upon the country. 
X. B. SAUNDERS, 
A. M. MONTEITH, anpb 
W. T. RUCKER, 
Defendants’ Attys. 


Further Answer. 


And for further answer, if any be required of them or either of 
them, the defendants, Frank Ayers, alleges and shows to the court 
that he is and was, at the time of the institution of this suit, the 
only just, legal, and equitable owner in fee simple of the following- 
described tract of land, situated in Bell. county, Texas, viz., eleven 
leagues of land granted by the government of Coahuila and Texas 
to Maximo Moreno in the year 1833, said grant having field-notes 
as follows, viz., situated on the left margin of the river San Andres, 
below the point where the creek called Lampasas enters said. river 
on its opposite margin, and having the lines, limits, boundaries, and 
landmarks following, to wit: 

Beginning the survey at a pecan (nogal) fronting the mouth of 
the aforesaid creek, which pecan serves as a landmark for the first 

corner,and from which 14 varas to the north 59° west there isa 
14 hackberry 24 in. dia.,and 15 varas to the south 34° west 

there is an elm 12 in. dia, a line was run to the north 22° 
east 22,960 varas, and planted a stake-in the prairie for the second 
corner; thence another line was run to the south 70° east; at 8,000 
varas crossed a branch of the creek called Cow creek; at 10,600 
varas crossed the principal branch of said creek, and at 12,580 varas 
two small hackberries serve as landmark for the third corner ; thence 
another line was run to the south 20° west, and at 3,520 varas 
crossed the said Cow creek, and at 26,400 varas to a tree (palo) on 
the aforesaid margin of the river San Andres, which tree is called 
in English “ box elder,” from which 7 varas to the south 28° west 
there is a cottonwood with two trunks, and 16 varas to the south 
11° east there is an elm 15 in. dia.; thence following up the river 
by its meanders to the beginning point, and comprising a plane 
area of eleven leagues of land or 275 millions of square varas. 

And this defendant further alleges and shows the court that the 

land described in the plaintiff’s petition and claimed by him, 
15 said plaintiff, under some pretended patent from the State of 

Texas to the heirs of one W. W. Daws, deceased, is embraced 
within the boundaries of said eleven-league grant and in conflict 
with said eleven-league grant, which is an elder and superior title 
to said pretended patent from the State of Texas to the heirs of W. 
W. Daws, dec’d; all of which this defendant is ready to verify. 
Wherefore, the premises considered, he asks for judgment against 
said plaintiff that be take nothing by his said suit, and that said 
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pretended patent be canceled and held for naught, and for all costs, 
and for general and special relief, &c. 
X. B. SAUNDERS, 
A. M. MONTEITH, 
W. T. RUCKER, 
Att’ys for Defendant, F. H. Ayers. 


And the defendant, John Anderson, for further answer, alleges 
and shows to the court that he is occupying the said Maximo Moreno 
eleven-league grant as the tenant of his codefendant, Frank Ayers, 

and more especially 100 acres of said eleven-league grant, in- 
16 cluding his improvement where he resides, is held by him 

ander said Maximo Moreno eleven- league title, said 100 acres 
fronting on the west side of Cottenwood creek, and to run back N. 
71° W. from said creek, so as to include the improvements of 
this defendant. This defendant alleges and shows to the court that 
he had been in possession of said land for a long period before the 
date of the institution of this suit, holding the same adversely and in 
good — for a period of more than twelve months before the date 
of the institution of thissuit, and that he has made permanent and 
valuable improvements upon said land during the time he has held 
possession of the same in good faith, as aforesaid, of great value, 
viz., of the value of one thousand dollars ; all of which this defend- 
ant is ready to verify. 

The premises considered, he says that said plaintiff ought not to 
recover anything against this defendant, and he asks for judgment 
against said plaintiff for all costs of this suit, &c.; but if the court 

should hold that said plaintiff is entitled to recover against 
17 him and his landlord and codefendant the land aforesaid, 
then this defendant asks for a judgment against said plaintiff 
for the value of his improvements, made in good faith as aforesaid, 
and for all costs and general and special relief, &c. 
X. B. SAUNDERS, 
A. M. MONTEITH, ann 
W. T. RUCKER, 
Attys for Defendant, John Anderson. 


Agreement of attorneys for both parties, filed April 14th, 1879, as 
follows, to wit: 


A. E. Watson 
- \ 
FRANK AYERS al.) 


In this cause it is agreed, for the purpose of a trial, that the plain- 
tiff may read in evidence certified copy from the land office of the 
patent to the heirs of W. W. Daws, dated Sept. 16th, 1850, and it is 
admitted that plaintiff has all the title vested in said heirs by virtue 
of said patent. It is also agreed that def’ts may read in evidence 

land office translated copy of the Maximo Moreno eleven- 
18 league grant issued in 1833, and it is admitted that defend- 
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ants bave all the title vested in said Maximo Moreno by\virtue 
of said grant. 

The object of this agreement is to relieve parties of the necessity 
of deraigning title from said original grantees. 

April 14th, 1879. 
GOODRICH ann CLARKSON, 

Att’ys for Plaintiff. 

X. B. SAUNDERS, 
W. T. RUCKER, anp 
A. M. MONTEITH, At?’ys for Def’ts. 


Be it remembered at the regular April, A. D. 1879, term of the 
district court of Bell county, Texas, the following orders were made 
and the following proceeding had, to wit: 


A. E. WATSON 
v8. 
FRANK AYERS e al. 


Defendant- demands a Jury. 


A. E. WaATson 
vs. 
FrRaNK AYERS et al. 


Plaintiff has leave to file first amended original petition. 
lf A. E. Watson 

; Us. 

FRANK AYERS et al. 


Defendants have leave to file first amended original answer. 


And afterwards the following entry appears on the minutes of the 
court, to wit: 
Verdict and- Judgment. 


A. E. WATSON 
v8. 
FRANK AyYERs e¢ al. 


ApriIL 297TH, A. D. 1879. 


This cause coming on to be heard on the 29th day of April, A. D. 
i879, came the parties, by their attorneys, and announced ready for 
trial; thereupon came a jury of twelve good and lawful men, to wit, 
J. D. McMahon and eleven others, who were duly impaneled and 
sworn to try said cause, and, after hearing the evidence, the argu- 
ment of counsel, and the charge of the court, retired to consider of 
their verdict, and on the 30th day of April, 1879, returned into open 
court and announced to the court that they could not agree; where- 
upon a mistrial is had and jury discharged and cause continued. 
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20 And afterwards, on the 16th April, A. D. 1880, the follow- 
ing admission of defendants was filed in the district court of 
Bell county, to wit : 


Admission of Defendants. 


Suit Pending in District Court of Bell County. April Term, A. D. 
1880. 


A. E. Watson ) 
rs. 
FRANK AYERS ef al. 4 


It isagreed and admitted by the defendants, for the purpose of 
this trial at this term of the court, that A. E. Watson, plaintiff in 
this cause, is entitled to all the right, title, and interest granted by 
the State of Texas to the heirs of Walter W. Daws on September 
16th, A. D. 1850, said land patented being one-third of a league, 
described in said patent No. 542, vol. 8, and which said land is de- 
scribed in plaintiff’s petition; but defendants say that said one- 
third of a league of land so patented as aforesaid to the heirs of 
Walier W. Daws is covered by the grant of the government of Coa- 
huila and Texas to Maximo Moreno of eleven leagues of land, as set 
forth more fully in defendants’ petition; which said eleven- 
21 league grant is an older and superior title to that of plaintiffs, 
and the title to which is in the defendants in this cause. 
X. B. SAUNDERS, 
W. T. RUCKER, 
F. H. SLEEPER, anp 
A. M. MONTEITH, 
Att’ ys for Defendants. 


2nd. Order and verdiet as follows: 


Be it remembered that afterwards, to wit, the 19th day of April, 
A. D. 1880, this cause went to trial,and the jury returned into open 
court and announced that they could not agree; whereby a mistrail 
was had and the jury discharged. 


Motion to Remove. 


And afterwards, to wit, April —, 1880, the defendant- moved the 
dist. court of Bell county to remove this cause to the Federal court 
in and for the northern district of Texas, in words as follows, to wit: 


2—119 
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Motion to Remove Cause to Circuit Court of United States for the 
22 Northern District of Texas, at Waco. 


In District Court, Bell County, Texas, at Spring Term, A. D. 1880. 


A. KE. W ATSON ) 
vs. No. 1240. 
FRANK AYERS et al. f 


To Hon. Charles J. Jennings, special judge, presiding: 


Your petitioner, Frank H. Ayers, who is a citizen of Jackson 
county, State of Mississippi, and defendant in this cause, respectfully 
shows that the plaintiff in this suit is a citizen of the State of Texas, 
and this defendant was at the date of the institution of this suit a 
citizen as aforesaid of said State of Mississippi; that this is a suit 
between citizens of different States, and the amount in controversy 
in this suit exceeds in value the sum of five hundred dollars, and 
there can be a final deterinination of the controversy in this suit, so 
far as he is concerned, without the presence of the other defendants 
as parties in thiscause. Wherefore he prays your honor that he be 
permitted to remove said cause for trial, together with copies of all 

papers therein, to the circuit court of the United States for 
23 the northern district of ‘Texas at its next term in the terms 
of the law; and as in duty bound, ce. , 
I’, H. AYERS, 
By SAUNDERS, RUCKER, 
MONTEITH, & SLEEPER, 
Att’ ys. 


Order on motion to remove cause granted. 


Motion to Remove Cause to Circuit Court of U.S. for Northern District 
of Texas. 


A. E. Watson ) 
vs. >» No. 1240. 
FRANK AYERs et al. j 


On this the 25rd day of April, A. D. 1880, this motion coming on 
to be heard, and the matters and things therein contained be- fully 
understood by court, it is ordered and decreed by the court that the 
said motion be, and it is hereby, granted. 
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Bond for Removal of Cause from Bell County to U. 8. Cirewit Court, 
Northern District of Texas. 


24 Suit Pending in District Court of Bell County. April Term, 
A. D. 1880. 


A. E. Watson ) 
pa vs. -No. 1240. 
FRANK Ayers ef al. } 


Know all men by these presents that we, F. H. Ayers, as princi- 
com and and , as sureties, are held and firmly 

und unto A. E. Watson, plaintiff in the above-entitled cause, in 
the sum of one hundred and fifty dollars; for the payment of which, 
well and truly to be made, we do hereby bind ourselves, our heirs, 
executors, and administrators, forever, jointly and severally, firmly 
by these present, conditioned that the said F. H. Ayers shall well 
and truly enter in the circuit court of the United States for the 
northern district of Texas, at its next session, copies of said process 
against him, and of all pleadings, depositions, testimony, and other 
proceedings in said cause. 

Witness our hands and scrolls for seals this 20th day of April, 
_A. D. 1880. 


F. H. AYERS. SEAL. 
W.S. RATHER. SEAL. 
G. M. McWHIRTER. [s8AL. 


25 Approved the 20th day of April, A. D. 1880, and filed the 
20th day of April, A. D. 1880. 
W. P. BLACKBURN, 
D. C., Bell Co. 


The United States Circuit Court, 5th Cireuit, in and for the North- 
ern District of Texas, at Waco Sitting. 


Be it remembered that — a term of the circuit court of the 
United States, 5th circuit, for the northern district of Texas, held 
at Waco, for the October term, A. D. 18S80—Hon. Andrew P. Me- 
Cormick, district judge, presiding—among other the following pro- 
ceedings were had: 

Monpay Morwnina, Octo. 11th, 1880. 

Court met pursuant to adjournment. 

Present: The Hon. Andrew P. McCormick, judge, presiding, and 
the officers of court—U. S. att’y, marshal, and clerk. 


A. E. Watson 
ve. No. 34. 
FRANK AYERs et al. 
On the 8th day of October, A. D. 1880, came the plaintiff 
26 and the defendant-, by their respective attorneys; and there- 
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upon came a jury of twelve good and lawful men, who were 
duly impaneled, tried, and sworn to try this cause, to wit: 1, C. ©. 
McCulloch; 2, Tony Hoeffner; 3, E. Harlan; 4, J. H. Morrison ; 5, 
J. K. Procter; 6, A. J. Moore; 7, Jas. F. Edrington; 3, A. E. Os- 
borne; 9, T. J. McQueen; 10, M. D. Wynne; 11, V. B. Ritter; 12, 
W. Sedberry; and the jury, having heard the evidence, the argu- 
ment of counsel, and the charge of court, retired to consider of their 
verdict, and on this the 11th day of October, A. D. 1880, the jury 
came in open court and reported that they could not agree upon a 
verdict; whereupon they were discharged from further considera- 
tion of the case and a mistrial adjudged; and it was thereupon 
ordered that the case be continued on that account. 


And afterwards, to wit, on April 30th, 1886, the following entry 
appears on the minutes of the court: 


Fripay, April 30th, A. D. 1886. 


Court met pursuant to adjournment. 
Present: The Hon. Andrew P. McCormick, judge, presiding, and 
the officers of court—U. 8. att’y, marshal, & clerk. 


27 A. E. WATSON 
v8. No. 34. 
FRANK AYERs é al. 
APRIL 297TH, 1886. 

On the 26th day of April, 1886, this cause being called for trial, 
the parties—-plaintiff, A. E. Watson, and defendant, F. H. Ayers— 
appeared and announced ready for trial, and the defendant, John 
R. Hall, failed to appear; and thereupon came a jury of twelve 
good and lawful men, to wit, C. M. Hubby, J. H. Torbitt, W. T. 
Robinson, F. L. Carroll, W. 8S. Heard, Cliff Jackson, F. B. Williams, 
J. R. Bell, R. K. Lee, J. T. Forney, Geo. Horn, and J. W. Brooks, 
who were duly empanneled, selected, and sworn, who, after hearing 
the evidence, the argument of counsel, and charge of the court, re- 
tired on this 29th day of April, 1886, to consider of their verdict, 
and, after due consideration, returned into open court the following 
verdict, to wit: 


“We, the jury, find for the plaintiff. 
J. W. BROOKS, Foreman.” 


It is therefore ordered and adjudged by the court that the plain- 
tiff, A. E. Watson, do have and recover of and from the said defend- 
ants, . H. Ayers and John R. Hall, the following-described 

28 tract of land lying on Cottonwood creek, in Bell county, in 
the northern district of Texas, to wit: Beginning at a stake 

from which a hackberry marked B. T. D. b’rs N. 36 E. 148 varas. 
thence S. 71 E.; at 107 vrs. passes corner of the Kavanaugh survey, 
3,767 varas a stake in west line of J. O. Rice survey, from which a 
double elm bears N. 26 W. 24 vrs., another elm b’rs —; thence S. 
19 W. with the line of J. O. Rice survey 2,550 vrs. to a stake, from 


i 


F. H. AYERS ET AL. VS. A. E. WATSON. 13 


which a triple elm b’rs 8. 19 E. 36 vrs.; thence N. 71 W. 3,767 vrs. 
to a stake on hill in prairie; thence N. 19 E. 2,550 vrs. to the place 
of beginning. 

And it is further ordered that a writ of restitution do issue to the 
marshal of said district commanding him to eject said defendants 
and all persons claiming by, through, or under them by right ac- 
quired since 29th day of August, A. D. 1877, being the date of the 
institution of this suit, and to put the plaintiff in possession of the 
aforesaid land recovered by him. 

It is further considered, ordered, and adjudged by the court that 

the plaintiff do have and recover of and from said defendants 
29 all costs in this behalf expended, for which let execution 
issue. 
Motion for New Trial. 


And afterwards the following motion was filed, endorsed, to wit: 
“No. 34. A. E. Watson vs. Frank H. Avers et al. Defendants’ mo- 
tion for new trial. Filed April 30th, 1886. J. H. Finks, clerk.” 


Which motion is as follows: 


In Circuit Court of the United States for the Northern District of 
Texas, at Waco. 


A. E. Watson ) 
ix. - No. 3A. 
FRANK H. Ayers et al. } 


Now comes the defendant- in the above-entitled cause and moves 
the court to grant a new trial, because— 

Ist. The court erred in permitting the plaintiff to read in evidence 
over the objections of the defendant- the deposition of F. W. John- 
son, taken in 1860, in a case then pending in the district court of 
Bell county, Texas, in which David Avers was plaintiff and 

Lancaster was defendant. 
5) 2nd. The court erred in admitting to be read in evidence 
by the plaintiff the photograph copy of field-notes purport- 
ing to be made for Samuel Sawyer over the objections of the de- 
fendant-. 

3rd. The court erred in its general charge to the jury, and ex- 
pressly in the 4th paragraph thereof, in prescribing a rule by whieh 
they might determine the location of the northwest or back line, 
and in directing that the rule should be applied only in case the 
proof should satisfy the jury that both the western and north line- 
were not actually run and measured by the original surveyor, and 
which was calculated to mislead the jury. 

4th. The court erred in refusing to give the charge No. 1 (one), 
asked for by the defendant-. 

5th. The court erred in refusing to give the charge No. 2 (two), 
asked for by the defendant-. 

6th. The court erred in refusing to give the charge No. 5 (five), 
asked for by the defendant-. 
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7th. The court erred in giving to the jury the charge asked for 
by the plaintiff. 
ol Sth. ‘The verdict of the jury is contrary to the evidence. 
JONES & KENDALL anp 
C. L. CLEVELAND, 
Att’ys for Def’t-. 


Orde r Ove rruling Motion for a New Trial. 


Motion submitted and judgment entered as follows: 
A. E. WATSON 
v8. » No. 34. 
F. H. Ayers et al. } 


é 
May Isr, 1886. 
On this day came on to be heard the defendants’ motion for hew 
trial, and the court, having heard said motion and argument of 
counsel, is of opinion that the motion is not well taken. It is there- 
fore ordered that said motion be, and the same is hereby, refused. 
Writ of Possession. 
And afterwards, to wit, on the 2d day of May, A. D. 1881, writ of 
possession issued, endorsed as follows: , 


o2 No. 34. A. E. Watson vs. Frank Ayers et al. Writ of pos- 
session issued May 2d, 1881. J. H. Finks, clerk. Writ of 
possession returned and filed May 13th,1881. J. H. Finks, clerk. 


Which said writ is in words as follows, to wit: 


United States Circuit Court, Fifth Circuit and Northern District of 
Texas, at Waco. { 


The President of the United States of America to the marshal of 
the northern district of Texas, Greeting: 3 
Whereas on the 9th day of April, A. D. 1881, A. E. Watson re- 
covered a judgment in the United States circuit court in and for the 
northern district of Texas, at Waco, against Frank Ayers and John 
R. Hall for the possession of a certain tract of land lying on Cotton- 


wood creek, in Bell county, in the northern district of Texas, > 
bounded and described as follows, to wit: 

Begianing at a stake from which a hackberry marked B. T. D. f 
bears N. 36° E. 143 vrs., thence S. 71 E.; at 107 vrs. passes corner :4 
of the Kavanaugh survey, 3,767 vrs. a stake in west line of J. O. ¥ 

Rice survey, from which double elm bears N. 26 W. 24 vrs., 4 
33 another elm bears —; thence S. 19 W. with the line of J. by 
QO. Rice survey 2,550 varas to.a stake, from which a triple : 


elm b’rs S. 19 E. 36 varas; thence N. 71 W. 3.767 varas to a stake 
on a bill on prairie; thence N. 19 E. 2,550 vrs. to the place of begin- 
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ning, and all costs of suit as of record is manifest: Therefore you 
are hereby commanded to eject said defendants and all persons 
claiming by, through, or under them by right acquired since the 
29th day of August, A. D. 1877, being the date of the institution of 
this suit; and you are further commanded that you deliver to the 
said A. E. Watson the possession of suid premises hereinbefore de- 
scribed, together with the sum of dollars, costs of suit. These 
are therefore to command you that of the goods and chattels, lands 
and tenements, and estates of the said Frank Ayers and John R. 
Hall you cause to be made the costs aforesaid, together with the 
legal fees and commissions for collecting the same, and also the costs 
of executing this writ, and have you said money, together with this 

writ, before our circuit court on or before the first day of next 
34 term thereof, to be begun and held at Waco on the first Mon- 
day, being the 3d day, of October next. 


Herein fail not, but due return make, as the law directs, of this 
writ. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court 
thereof, at Waco, this the 2d day of May, in the year of our Lord 
eighteen hundred and eighty-one, and of American Independence 
the 105th year. 

J. H. FINKS, 
[ SEAL. | Clerk of said Court. 


The U.S. marshal’s return upon the writ of possession is in words 
and figures as follows: 


Marshal’s Return. 


Came to hand on May 3d, 1881, and executed on May 7th, 1881, 
by delivering unto A. E. Watson, pl’ff herein, the possession of the 
premises described in this writ by going with s’d A. E. Watson to 
John Anderson, the only occupant of the land, and demanding from 
him the possession thereof, which was amicably surrendered by him 

to s'd A. E. Watson. 
35 A. B. NORTON, 
U. 8. Marshal, N. D. of T., 
By J. C. CHAPMAN, Deputy. 
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Bill of Exceptions of Defendants. 


In Hon. U.S. Circuit Court for Northern District of Texas, at 
W aco. 
A. E. Watson 
vs. >» No. 34. 
F. H. Ayers ef al. } 


Be it remembered that on the trial of this case the following evi- 
dence was offered to the jury, viz: 

Plaintiff read in evidence the patent from the State of Texas, 
dated 16th Sept., 1850, to the land claimed by him, having the 
metes and boundaries as set forth in his petition. 

The defendant- read in evidence the original grant to Maximo 
Moreno, dated 18th Oct., 1833, containing the metes and boundaries 


as set forth in defendants’ first amended original answer, filed April 


29th, 1879. 
[It was admitted that the plaintiff and defendants, respect- 
36 ively, held and deraigned title from and under the patent 
and grant above referred to, according to agreement in writ- 
ing in this cause filed. 

It was admitted by both parties that the upper and lower corners 
on the river of the Maximo Moreno 1l-league grant are extant as 
‘alled for in the original grant to Maximo Moreno, and their corners 
are not in dispute. ; 

The defendant- read in evidence the depositions of F. W. Johnson, 
taken in 1878 and 1880, in which he testified that he was principal 
surveyor for Austin’s colony in 1883,and that year bégan at a place 
where what is known as the reserve crosses San Andres or Little 
river, and, for the purpose of getting a base line upon which to 
make corner, he measured upward to the junction of the Salado, 
Lampasas, and Leon rivers, called the three forks, in what is now 
Bell county, Texas. He meandered the river upwards on both sides 
to that point. On the east side of the San Andres river, opposite 
where the Lampasas river enters the San Andres river, he began to 

make a series of surveys on the north side of the San Andres 
o7 river. The first survey made was the Maximo Moreno 11- 

league survey. This survey was commenced at the point op- 
posite the mouth of the Lampasas river, as called for in the field- 
notes of the grant, and a line was run thence on the course called 
for in the grant the distance called for, the chain being used to meas- 
ure the distance. The northwest or second corner called for in the 
grant was thus established by him, the distance giving out in the 
prairie. In running the west line I made an offset to avoid crossing 
the Leon river, which was about 50 or 60 vrs. wide. This offset was 
made soon after leaving the beginning corner, there being a pecu- 
liar bend in the river at that point. From the northwest corner 
thus established the second Jine was run the course & distance 
called for in the grant. Several streams were crossed on this line at 


° 
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distances not now recollected, and the northeast corner established 
on two small hackberries in Cow Creek bottom. From the northeast 
or third corner so established a line was run in the course 
38 called for in the grant to San Andres river. This last line 
was marked but not measured, because it was not usual or 
necessary to measure the closing line. 

It was admitted by defendant- that the distance as measured on 
the ground from the northeast corner to a creek called for in the 
grant was some four thousand varas more than the distance called 
for—that is, the distance is 7,500 instead of 3,500 vrs.; and on cross- 
examination, being asked to account for the discrepancy, said the 
distances called on that line were not measured, but guessed at. 
No part of the east line was measured. The exterior lines were 
marked with blazes. The corner trees & bearing trees, where there 
were such, were marked with blazes, with two hacks above and two 
below. In answer to question, on cross-examination, he said that 
he did not begin the survey at the southeast corner, but he began 
at the southwest corner, at the three forks at the mouth of the Lam- 
pasas, and actually traced the lines in the order set forth in the 
field-notes. The field book containing the same, which I kept, I 

examined, which I don’t remember to examine until a month 
oo ago, & as hereinbefore stated. 

The plaintiff, in rebuttal to Johnson’s testimony, as above 
set forth, it appearing that said Johnson died in 1884, offered to read 
in evidence a deposition of said Johnson, taken in 1860, in a certain 
suit then pending in Bell county, Texas, wherein David Ayers was 
plaintiff and Lancaster was defendant, in which he stated in answer 
to question therein propounded that he began the Moreno survey 
at the southeast corner & ran thence northerly. The north line 
was then run westwardly, and the third, if run at all, was run 
southwardly to the river. I am of the opinion that no western line 
was run, but was left open; but the eastern and northern lines were 
run and measured. It was not usual to measure the closing line. 
To the reading of which last-mentioned deposition, proven to be in 
the handwriting of Johnson, taken in 1860, the defendant- objected 
upon the ground that the deposition had been taken in another & 
different cause, between other parties, before the institution of this 

suit; and the same witness baving testified in answer to inter- 
40 rogatories & cross-interrogatories propounded herein in 1877 

& 1880, respectively, it was not competent as original evidence 
nor admissible to contradict or impeach the testimony of the wit- 
ness Johnson, as given in his deposition read by the defendant-, not- 
withstanding the death of Johnson, which objection the court over- 
ruled & admitted. the testimony so objected to; to which ruling of 
the court the defendant- then & there excepted and still excepts, and 
the same is allowed as exception No. 1. 


Witwiam Duty testified, by deposition taken in 1880 by defend- 
ant-, that he was with F. W. Johnson in 1833 when the Maximo 
Moreno grant was surveyed, and was one of the chain-carriers ; that 
the survey was begun at a point opposite the mouth of the Lampasas, 

— §—119 
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on the north side of the St. Andres. We struck a bend on the river 
soon after leaving the beginning corner, and an offset was taken to 
avoid the bend until we got clear of the stream, & then ran back 
to the original line so left, and this line was continued on the course 
called for to the second or northwest corner; from this corner a line 
was run to the third or northeast corner. Both the first & 
4] second lines were measured on the ground. The third line 
we ran on the course called for to the fourth or lower river 
corner, but I don’t think this last line was measured. The line trees 
we marked with blazes. Col. Johnson invariably marked lines with 
blazes. I know positively that we began the Morino survey at the 
mouth of the Lampasas river & ran the lines as stated in the field- 
notes. I havea very distinct recollection of this survey, and the 
same witness testified by deposition taken in 1885, saying that he 
went upon the ground with Mr. Turner, the county surveyor of Bell 
county, and Mr. Moore, for the purpose of making an examination 
of the boundaries of the Morino survey. There was an old blazed 
line pointed out to meas the north line of Morino survey at or 
near where the defendant- claims it to be. I traced the said line, 
following the survey. The line was marked with three hacks. A 
place was pointed out to me in the bottom by Mr. Turner & Mr. 
Moore, on the east line of said survey, where it is said the double 
hackberry, or two hackberry-, stood, known as the Bighatn corner, 
& claimed by plaintiff as northeast corner of the survey. I 
42 noticed the character of the country: surrounding the Big- 
ham corner, and it does not correspond with the country of 
the northeast corner of said survey. I would say that the corner & 
surroundings pointed out to me by Turner as the Bigham corner or 
the double hackberry does not correspond with the country around 
the original northeast corner of the Morino survey, which, to the 
very best of my recollection, was glady, with brush predominating. 
The witness further testified, by deposition taken by plaintiff in 
1886, that he again went upon the ground and examined the north 
lines as claimed by plaintiff and defendants, respectively, & neither 
corresponded in appearance to the country with the line originally 
run by us in making the survey. About two hundred varas below 
the north line, as claimed by plaintiff, near Elm creek, the appear- 
ance of the country looked familiar and like that through which we 
originally run the survey. 


W. 'T. Rucker, by deposition, testified that he surveyed the Morino 
11-league grant in 1871, under the orders of the district court 

43 of Bell county. He began at the beginning corner, as called 
for in the grant, and ran the courses and distances ealled ‘for 

in the grant, but they did not lead to the lower river corner as ac- 
knowledged by both parties. The east line, giving the courses-and 
distances, would not be reached by about 570 varas, even if the line 
from the lower river corner was extended to the point of intersec- 
tion with the north line as he traced it. If the lines are run accord- 
ing to the patent calls for courses and distances, beginning at the 
point opposite the mouth of the Lampasas, then the east line would 
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be about 4,000 varas longer than the distance called for in the grant. 
Upon actual measurements he found the distance called for in the 
field-noies as the distance from Elm or Cow creek to the river to be 
correct. He found the call for distance or length of the east line 
was less than the distance between the place where the two hack- 
berries once stood and the river by 560 varas—that ts, if a line was 
run on the course reversed from the lower river corner to the place 
where the hackberries stood it would exceed the length of the 
44 line as called forin the grant by 560 varas. The river above 
| the three forks is known as the Leon ; below the forks as Little 
river or St. Andres river. Where the course would cross the Leon, 
from the beginning corner opposite themouth of the Lampasas, it is 
about 60 varas wide. Witness stated that he did not find any of the 
calis in the grant for streams along the back line to correspond with 
the distances he found. He ran a line from the two hackberries, re- 
versing the course, to the intersection of the west line as run from the 
beginning corner, crossing four streams, Big Elm or Cow creek, Cotton- 
wood, Little Elm,and Williamson’s Branch, but not at the distances, 
the difference being 500 varas as to one and 70 varas as to the other, 
the field-notes of grant calling only for two,and feund no mark on this 
line. On all lines run by him he found hackberries of various sizes 
& ages. The distance called for as the back or north line, to wit, 
12,580 varas from the N. W. corner, as found by following the calls 
of the grant, would not reach the east line, as found run from the 
lower river corner, by about 560 varas. If the west line is run north 
22 E. 22,960 varas, the distance called for in the grant, and 
444 the north line is run from that point S. 70 E. 12,580 varas, 
the-north line. so located & connected with the eastern line, 
will include the most part of land claimed by plaintiff, the W. W. 
Daws survey 4 of a league; but if the north line isrun from the so- 
called Bigham corner, where the two small hackberries is said to 
have stood, N. 70 W. to connect with the western line, the Morino 
survey would not include any part of the W. W. Daws survey. 
fhe witness, in answer to the 14th interrogatory, furnishes the 
following sketch and explanation : 


(Here follows diagram marked p. 45.) 


A6 The above plat represents the M. Moreno 11-lea. grant 

& the W. W. Daws 4-lea. sur. as described in my depositions, 
the black lines showing the Moreno grant as run from the begin- 
ning corner by courses & distances, protracting the distance on the 
third line in order to reach the river; the violet-colored lines rep- 
resenting the survey of said grant as made by running from the 
lower river corner, following the marked line on the east to the 
point where the two small hackberries are said to have stood ; from 
thence reversing the course & distance of the north line to a point 
in the prairie, & from thence reversing course of the west line, &c. 
The short dotted lines show how the two surveys might be connected. 


t 
ty 
i 


: A LL AANA AD SOE LEENA ABE ERS A 


| 
; 
| 
| 
| 


20 F. H. AYERS ET AL. VS. A. E. WATSON. 


The foregoing sketch & explanation being given as an answer to 


direct int’y 14th. | 
W. T. RUCKER. 


Sam. Biauam, witness tor plaintiff, testified as follows: 


Am a practical surveyor. In 1853 or ’4, under an order of the 
district court of Bell county, surveyed the Maximo Moreno grant. 
He began at the three forks or mouth of Lampasas river, at the 8S. W. 

corner, where he found & identified the pecan & bearing trees 
+7 mentioned in the field-notes; from thence he ran the course 

& distance called for in the grant for the N. W. corner, and 
there set up a pile of recks in the prairie. In running this line he 
found an old blaze thereon at about 90 varas from the beginning, 
which he recognized to be old enough to be made in 1833, just be- 
fore entering the bottom of the river Leon—crossing that stream 
twice; at second crossing, at a distance of about 4,000 varas and 3 
mile beyond, he entered the prairie, the line after that passing 
mainly through prairie & crossing Friar’s branch. From the N. 
W. or rock pile ran course called for S. 70 E. 12,580 varas; then 
ran from that point the course called for in the grant to the St. 
Andres river and failed to find any other marked trees on the 
lines or the corner trees called for in the grant. Afterwards, 
in fall of that year, he made another search for the eastern 
boundary line by running across the front of the survey. About 
distance for il-leagues front he found an old line marked with blazes, 
which led him to the lower or southeastern corner of the grant, 
where he found the trees & identified them as called in the field-notes 

of the grant. From this point, following the river N. 20 E., 
48 he found it plainly marked with old blazes 26,400 varas. 

Crossing Big Elm or Cow creek and Little’ Elm creek and 
following the line further on, found it marked when there was timber 
at about 560 vs.; on same course found two small hackberries in 
Big Elm bottom. This line, if extended, would pass between them. 
These trees were marked on the inside with old blazes, the blazes 
facing each other, and on the blazes there were hacks, which I took 
to be the N. k. corner of the survey. I went a short distance above 
on the course of this line; did not measure but a few hundred 
vrs., but found no marks. I ran a line from these two hackberries 
N. 70 W., the distance called for for the north line, and fell short of 
reaching the western line as previously run by me by about 600 
vrs. On this north line so rnn I found no marks or indications of 
a marked line. The W. W. Daws survey is north of this line. If 
the north line of the Moreno survey was run from the point where 
the northwest corner would be fixed by running the course and dis- 

tance from the beginning or upper river corner it would in- 
49 clude the greater portion of the Daws survey in the Moreno 

grant, and the latter grant so run would include about féur- 
teen leagues of land. 


R. P. Bren am testified for plaintiff that he, John Marshall, and 
others were with his brother, Sam. Bigham, when he first attempted 
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to find the lines and boundaries of the Moreno grant. They ran 
from the beginning corner opposite to the mouth of the Lampasas 
river, the course and distance called for for the N. W. corner of the 
grant, where was placed a rock pile, and thence the north line by 
course and distance as called for in the grant, and thence from that 
point to the river on the course called for, with results as stated by 
Sam. Bigham in his testimony hereinbefore given. Witness was not 
with his brother, Sam. Bigham, when he made his second survey, in 
the fall following, when it was said he had found the two small 
hackberries. There were afterwards, in the year 1854, shown to 
witness by his brother, Sam. Bigham, and they were directly on the 
east line of the Moreno grant extended, and run on the proper 
course from the 8. E. corner of the grant. These trees were 
50 marked on the inside, opposite to each other, with old 
blazes, with fresh hacks on the blazes. Witness is a prac- 
tical surveyor and has been surveying for thirty years. After 
they were pointed out to me I saw a line from the lower 
river corner up to these trees. The line was run partly at one 
time and partly at another. These trees are about 560 vrs. be- 
yond the distance of the east line run by reverse course. At 
that time witness went a short distance above the hackberry tree 
and found no marked trees. I was not at this point again until 
1880. The hackberries trees were then gone. At this time, 1880, 
in company with the defendant & Dave & Webb Moore, we traced 
the line beginning ata triple elm 560 varas below where the two 
small hackberries had stood ; the purpose being to ascertain if the 
eastern line extended northward above and beyond the two hack- 
berries mentioned. Taking the course of the line from the start- 
ing point, we ran and traced the line on its course north 20 east for 
perhaps one mile & a half until we got out of the timbers. It was 
getting dark, and we left off before reaching the north line, as claimed 
by the defendant-. After leaving the place where the hack- 
51 berries once stood, on the course of this line, we found five 
or six trees with old blazes on them which at that time ap- 
peared to me to be asold as the blazes on the trees below where 
the hackberries once stood. I thought so then, and perhaps gave 
Mr. Ayers a certificate to that effect. I thought so then, and have 
so testified on previous trials of this case. It is difficult to tell the 
age of an old line with certainty by marks on trees, but I am 
now of the opinion, from an examination made recently at the in- 
stunce of plaintiff, in company with him and his counsel and Mr. 
Hunnicutt, a surveyor from Falls county, and Mr. Harris, that they 
were not more than eighteen or twenty years old. The examina- 
tion of these marks on the east line of which I have spoken was be- 
ing made by the gentlemen named when I joined them. It was 
made by cutting out the marks on the trees aud by counting the 
growths of ring marks on the timber. 


Joun W. TuRrNER, witness for plaintiff, testified: Iam and for 
52 several years have been county surveyor of Bell county. In 
1880 I was employed by the defendant- to trace the eastern 
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& northern line of the Morino grant. There was with me 
the defendant, David & Lovett Moore, and Webb Moore when 
we began our work to trace a line from the point where Sam. 
Bigham found two small hackberries, which he, Bigham, took to be 
the northeast corner of the Morino survey. From this point, run- 
ning the course of the east line as called for in the grant reversed, I 
traced a line for about 4,000 varas. Along this line we found sev- 
eral trees marked with blazes, the last one about the distance named 
from the point where we began. We found, perhaps, as many as 
six trees, and I thought then, and have so testified on former trials 
of this Case, that thev appeared to be as old as those which [ found 
in tracing the line from the S. E. corner on the river to the Bigham 
corner, where the two hackberries were found. Witness then under- 
took to find the north or back line; went to the rock pile made by 
Bigham in 1854, as the northwest corner, and began his survey from 

there and ran 8S. 70 E. The country was prairie from the 
53 rock pile for about 7,000 varas, and at that distance a hack- 

berry tree was found about 100 varas north of the line being 
run. On examination the tree was found to have an old blaze on 
it. ‘The witness moved his compass to this tree and continuing 
from thence the same course 8S. 70 E. to a point where the line he 
was then running intersected’the line he had traced from the two 
small hackberries. At this point the country was glady prairie. 
He found three trees on this line, marked with old blazes, and a few 
varas from this point of intersection found a tree marked with an 
old blaze, on the east line, within a few feet of this point of inter- 
section. Witness also found at this point a part of the body of a 
hackberry tree which had rotted. It appeared to me at that time 
that these blazes on the north and east line were of the same age. 
Near the point of intersection was a small branch lying north and 
east of the point of intersection and near it. The witness ran a 
line from the two hackberries N. 70 W. to the western boundary 
line of the Morino grant and found no old blaze line. In 

running this line he crossed four creeks at the distance 
54 as follows: Big Elm, 1,520 vrs.; Cottonwood creek, 4,870 vrs. ; 

Little Elm, 8,887 vrs., and Williamson Branch, 1,690 vrs. 
from N. W. cor. I was on the eastern line and on the most north- 
ern line’run by me from the ruck pile recently. I was with the 
plaintiff and the parties when they were cutting the trees along the 
line for the purpose of examining the marks. In running the line 
from the hackberry corner northward on a course which brought us 
to a point 70 varas west of the point of intersection spoken of above 
I found but one marked tree with a biaze on it, which stood about 
20 varas east of the line we run. I saw none of the trees which I 
had seen in 1880. The block cut from this tree we examined, and 
we we also cut the marks on the blaze trees found on the north line, 
and from the examination made of the growth of the grain of the 
tree [ do not think they were more than 18 or 20 years old. My 
opinion is that the marks on the trees so examined by us had not 
been made more than 18 or 20 vears. Running east from N. W. 
corner on upper line, as claimed by def’d’t-, creeks were crossed 
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55 as follows: Little Elm, 366 vrs. ; Cottonwood creek, 4,524 vrs. ; 
Big Elm, 11,714 vrs. 


H. E. BRapForp, witness for plaintiff, testified that he was district 
surveyor in Bell county in 1856; that at that time he run the east 
line of the Moreno grant from the S. E. corner on the river and 
found it plainly marked with old blazes up to the two hackberries 
found by Bigham. ‘These trees had plain blazes on them, and wit- 
ness took them to be the N. E. corner of the Moreno grant. I saw 
McMullen, former district surveyor, David Ayers, and -other one 
with me when I made the survey referred to above, and McMullen 
pointed out to me the hackberry trees. 


JOHN MARSHALL, witness for plaintiff, testified: Was with Sam. 
Bigham when he first ran around the Moreno grant according to 
its calls—according to course and distance; was also with the sur- 
veyor when he found the two hackberries. We all took them to be 
the N. E. corner of the Moreno grant. They were marked just like 
the field-notes called for, and we are all satisfied that it was the 

northeast corner. Werun a line N. 70 W. from the two 
56 hackberries, the distance called for, and found no marks or 

signs of a line having been run there; was with Sam. Bigham 
when he run around the Moreno grant from the beginning corner, 
and found no evidence of a marked line, except one tree about 90 
vrs. from the beginning corner on the Leon river. 


Plaintiff read in evidence a photographic copy taken from Book 
C, which is deposited in the general land office of the State of Texas 
and recognized there as the field book of F. W. Johnson, as follows: 

By agreement of counsel filed Aug. 19th, 1886, a MSS. copy of said 
field-notes is inserted: in transcript instead of above, said copy being 
as follows, to wit: 


166. 167. 
Monday, Feb’y 25th, 1833. Monday, 25th Febr’y, 1833. 
* * . . West 230 vs., creek opposite. 
N. 38 W. 230 (190 Buffalo creek.) 8S. 68 W. 270. 
N. 69 W. 120. N. 48 W. 440. 
North 100. Thursday, 26th.—Snow and hail 
N. 48 W. 620. at night. 
North 430. Wednesday, 27.—Clear and cold. 
N. 63 W. 280. Thursday, 28th.—Cold. 
N. 27 W. 500. S. 57 W. 250 varas. 
57 N. 80 W. 280. N. 68 W. 220. 
S. 78 W. 400. N. 44 W. 340. 
N. 55 W. 190. North 470. 
N. 34 E. 440. N. 24 W. 250. 
N. 40 W. 170. ; N. 33 E. 240. 


24 Y H. AYERS ET AL. VS. A. E. WATSON. 


72 E. 660. 170. 
. 50 W. 100. 

Py AW OF ii | ‘ , 
: i RA 200. Friday, 12th April, 1833. 

est 22). 
43 W. 160. 
12 Kk. 160. 
, 32 W. 80. 
80 W. 400. 
.70 W100. 


_ 81 W. 530 varas. 
_ 53 EF. 310. ' 
32 W. 480. 
26 KK. 240. 
. 29 W. 480. $ 
. 54 W. 150. | 
. 73 W. 130. 
= ere . N. 24'°W. 150. 
Thursday, 25 Feb y; 1833. N 43 EF. 580 
N. 47 W. 780. 


AAAS AA 
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168. 
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N. 83 W. 280 varas. N. 41 EK. 330 
N. 29 W. 390. Fast, 230 
N. 70 W. 400. S. 58 E. 130. 


——s 


‘riday, lst March, 1883.—Rich’d Ww @p IY. 600 

Andrews & Rob’t Mathews left. ND 97 Re 190). 
Saturday, 2nd.—Jas. Price dis- Woon 369 _ 
charged; wages, $14. George N 7) W 140 
Drent started to Tenaxtislan yw 1] w 9809, 


* for hands. N. 62 W. 500, Prairie R. 

Thursday, 14th.—Drent returned S. 73 W. 380, creek opposite " 
>with Wim. Bear and Thos. Mor- N56 W. 630 
row. 


9. 
i 171. 


Thursday, 11 Apri, 1833. 


Saturday, 13th Apri, 1833. 


A 


o0 I. 170 varas. 

r. 25 W. 430. North 200 varas. 

forth 700. N. 12 W. 170. 

N. 34 E. 290. N. 45 W. 420, creek opposite. 
N. 14 W. 230. . N. 80 W. 330: 

N. 80 W. 240. South 370. 

. 28 W. 360. | 71 W. 430. 

cast 450. _16 E. 410. 

N. 40 E. 300. . 37 W. 1,050. 

N. 5 E. 260. 72 W. 340. 

N. 51 E. 80. 52 W. 260. 

S. 30 E. 260. 21 W. 700. 

N. 36 E. 730. 51 W. 130. 

North 230. 74 W. 520. 

S. 79 W. 300. 3. 11 W. 260, Horse creek. 


Z, 


> 
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d8 Thursday, 18th. West 110, bluff. 
N. 55 W. 350. 


S. 53 W. 340. 
N. 86 W. 340. 
S. 61 W. 350. 
S. 72 W. 350. 
S. 51 W. 570. 
S. 35 W. 220. 


35 W. 2,100. 
12 W. 310. 
223 W. 680. 
"8 W. 250. 

. 20 W. 580. 
58 W. 900. | 
30 W. 190, f Bluff. 
11 W. 410 at 200-— 


ZAAAZAZ AAA 


172. 
Thursday, 18th Ap’l, 1833. 


S. 10 W. 370 varas. 


—creek, mouth of 2d fork of San Andres, called Lampasas. 


SuNDAY, 21st. 
Surveyed for Samuel Sawyer 11 leagues of land, beginning on 
the N. side of San Andres, opposite the mouth of Lampasas. 


173. 
SunDAY, 21st Ap’l, 1833. 

At a pecan 18 in. diam. bearing N. 59 W. 14 3 vs. from a hack- 
berry 24 in. and 8. 34 W. 15 3 vs. from an_elm 12 in:; thence N. 
22 KE. 22,960 vs. to the corner, a stake in the prairie; thence 

59 S. 70 E. 1,690 vs. to a branch of Cow creek, 4,500 vs. to 2nd 
branch, 8,000 vs. to 3d branch, 11,060 vs. to Cow creek, 
12.580 ys. to the corner, two small: hackberry-s; thence S..20 W. 
3,520 vs. to Cow creek, 7,500 to N. W. corner of 2d tract, a stake, 
bearing N. 77 E. 93 3 vs. from a hackberry 8 in. to spring branch, 
23,640 vs., 23,700 to bottom prairie ; 24,360, crossed some branch to 
the corner, a box 


174. 
THurspDAyY, 21st Ap’l, 1833. 


7 


hox elder 26,400 vs., bearing S. 48 W.7 2 vs. from a forked cotton- 
wood 48 in. and S. 11 E. 16 4 vs. from an eim 15 in. 


STATE OF TEXAS, 
GENERAL LAND OFrice, AustTIN, July 6th, 1885. 

I, D. N. Robinson, chief clerk and acting commissioner of the 
general land office of the State of Texas, do hereby certify that the 
foregoing is a correct and true copy of the last twelve lines of page 
166, pages 167, 168, 169, 170, 171, 172, and first six lines of page 
174, of Book C, of Original English Field-Notes, also known as F. 
W. Jobnson’s Field Books, forming part of the archives Of this 
office. 
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In testimony whereof [ have hereunto set my hand and 


60 caused the seal of the general land office to be affixed on the 
day and date last above written. te 
[ SEAL. ] D. N. ROBINSON, 


Ch’f Cle-k & Acct’g Comm’r. 


61 Hunnicvut, witness for plaintiff, testified: 


Am the county surveyor of Falls county; recently, in company 
with plaintiff and his attorney, L. W. Goodrich, Esqr., Harris, Tur- 
ner, and Bigham, made an examination on the eastern and extreme 
northern line of the Moreno survey, as claimed by the defendant-, 
and blocked out the marked trees, as stated by witness Turner, for 
the purpose of determining the age of the marks, and we found 
none that I considered to be older than eighteen years, taken from 
above the hackberry corner; nor do I think they were as old as 
those we blocked out below the hackberry corner, which I thought 
were old enough to have been made in 1833. I determined’ the age 
by counting the growth, which I think is a proper test. 

A. J. Harris, a witness for plaintiff, testified substantially as the 

witness Hunnicut. 
62 I’. H. Ayers, the defendant;- L. Moore, Web. Moore, and 
David Moore, for defendant, testified in substance that they 
were with the surveyor, Turner, and R. P. Bigham, witnesses for 
plaintiff, at the time—in 1880 or 188l—when they were running 
and making their examinations on the eastern line. They followed 
that line from the lower river corner on its course N. 70 E. to the 
point of intersection with the north line, at a distance of about 
4,000 vrs. beyond the place where Bigham is said to have found the 
two small hackberries, up to the place where Bigham is said to have 
found the two hackberries. The line was mostly through timber, 
and was plainly marked with old blazes from the hackberries north- 
ward on the course of the east line continued. They found as many 
as six or seven trees with old blazes on them, apparently as old as 
any below the hackberries and presenting no difference in appear- 
ance or age as compared with those below. The last tree found on 
this line was an elm tree within’a few varas of the point of intersec- 
tion with the extreme north line as run by Turner. After passing 
the Bigham corner, where it was claimed the hackberries 
63 had stood, the timber became scarcer, and about 1,000 vrs. 
the country became more prairie-like and glady about the 
point of intersection, and along the line extended there was 
many stumps of trees that had been cut. In running this east line 
at about 600 or 700 vrs. we found the stump of a large oak tree 
directly on the line. 


Mr. L=MLEy, witness for defendant-, testified that in 1867, from 
what he had been told with respect to the position of the easf line 
of the Maximo Moreno grant, he went to a large oak tree then stand- 
ing about 600 or 700 vrs. above the place known as the Bigham 
corner; this tree was plainly marked with an old blaze—how old 
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witness could not say, but it had the appearance of being very old. 
Witness went with Mr. Hanna, a surveyor, a short while ago, after 
the marks on the line had been blocked out, and in coursing the E. 
line with him he placed his compass at the stump of the blazed 
tree I had seen standing in 1867, and running on the course of the 
east line we traced down the same to the place where the two hack- 

berries were said to have stood, and four or five hundred vrs. 
64 below along the line which had been blocked out on the 

course of the east line of the grant. Witners is now, and 
since the year 1867 has been, living in that neighburhood, about a 
inile and a half from the oak tree described above. 


WILLIA MS STEPHENS, a witness for defendant, testified ; 


In December, 1859, as one of the heirs of I. L. Hood and as a 
representative of the Hood estate, I went on the eastern line of the 
Moreno grant for the purpose of effecting a compromise of a suit 
then pending in the district court of Bell county between David 
Ayers, the father of defendant, dnd the heirs of Hood, involving the 
location of the eastern line of the Moreno grant. 8S. W. Bigham 
and R. P. Bigham were along assurveyors. We first began on what 
was recognized as the east line of the Moreno grant, below the place 
where S. W. Bighamn had claimed to have found the two small 
hackberries; from said point below we traced said east line on the 
course thereof N. 20 E. to the place which Bigham pointed out to 
us where he had found the hackberries; these hackberries were not 
standing then; from that point we continued to trace the line on 

the same course and went about 1,000 vrs. to a point where 
65 we reached the open country; this line above the hackberry 

point was marked as far as we went with blazes, they having 
the appearance of being old, and this line was adopted as the east- 
ern line of the Moreno grant in making the compromise. The 
blazed trees we found above the hackberries, or the place where they 
stood, had the same appearance as to age as those below. I don’t 
remember how many blazed trees we found, but they were found 
on the line as far as we went. Witness was then seventeen years 
old and had studied surveying and understood it. 


HANNA, witness for defendant-, testified : 


Is a practical surveyor and followed the business for many years 
in Kentucky and about two years in Bell county, Texas; had been 
several times on the east line of the Moreno grant surveying, and 
had traced it several times from a point 500 or 600 vrs. below where 
the hackberry trees are said to have stood to its northern extremity, 
as claimed by defendants. These tracings were made at differ- 
ent times and all since the marked trees were blocked. A short 
while after the blocking I went on the ground for the purpose of 

examination. Mr. Lemly, the defendant, and the Moores 
66 were with me. Mr. Lemly took me to the ash stump referred 
to by him in his evidence. I then set my compass and ran 
the course S. 70 E. to a point about 500 or 600 vrs. below the place 
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where the two hackberries are said to have stood, passing trees from 
which blocks had been cut. We then retraced the same line N. 20 
E., passing the ash stump referred to, and further on, on the same 
course, we came to an elm tree, which had been blocked, within afew 
feet of the line. Lying by the tree was a part of the block and about 
thirty varas off we found another piece of a block, and fitting them 
together we fitted them in the tree and found they had been cut out 
of this tree, as they exactly fitted the place. This was the only 
block cut out of the trees that I found during my tracing of the line. 
The block now exhibited in court is the one I found. : I have exam- 
ined this block with the naked eve and with a magnifying glass to 
determine, if I could from the growth since it was blazed, the age of 
the blaze, and I concluded that the mark was either thirty-seven or 

fifty-three years old, depending upon whether the appearance 
67 of one portion was the growth of one year of large and rapid 

growth, as might occur in a wet year, or the growth of a series 
of dry years, which: climatic influences greatly affect. I do not con- 
sider the counting of the rings or growths a reliable test by which 
to determine the age of a mark on atree. It is liable to be varied 
by so many causes—soil, climate, dry and wet seasons, the kind of 
tree, etc. I know of one tree marked as a corner tree, which is con- 
ceded to have been marked in 1534, and it 1s to-day by measurement 
only one-tenth of an inch larger in diameter than it was when it 
was marked, according tothe measurement or diameter given in the 
original grant. I refer to the same tree referred to by the witness 
Turner as found at the corner of the Duggan survey. 


Davip Moore and Luspsock Moore, witnesses for defendant-, also 
testified that they were with the surveyor, Turner, when, in 
1880, he ran the north line of the Moreno survey, beginning at the 
point where the distance from the beginning corner gave out, and 
these two witnesses testified the same in substance as the witness 

Turner concerning the finding of blazed trees and their 
68 appearance, as to age and position, with regard to the line, and 

the finding of the dead hackberry tree at the point of inter- 
section with the east line, and the finding of the blazed elm tree 
near this point of intersection. : 


It was proven that the defendant at the time of the filing of this 
suit was, by tenant, in possession of the W. W. Daws survey, and 
that the value of said tract in controversy in this suit was and is ten 
thousand dollars. 


The witness Hunnicutt, the surveyor, examined the block pro- 
duced by the witness Hanna, and testified that, in his opinion, the 
mark on the block was not a surveyor’s mark or made by an edged 
tool. 


On this evidence the court gave the jury the general charge, as 
folluws: 
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A. &. WATSON ) 
vs. -Charge Given the Jury April 29, 1886. 
FRANK AYERS. } 


In this case the defendant admits that plaintiff is entitled 

69 to recover unless the Maximo Moreno grant, which defend- 

ant owns, and which is an older survey than the Daws sur- 

vey, owned by the plaintiff, extends so as to include all or any part 
of the Daws survey. 

The only issue between the parties is one of boundaries, and the 
burden of proof is on the defendant to show to your satisfaction that 
the boundary lines of the Maximo Moreno ‘grant do in fact include 
a portion of the Daws survey. These boundaries being thus dis- 
puted, the defendant claiming that they do embrace a portion, at 
least, of the Daws survey, and the plaintiff contending that said 
boundaries do not include any portion of that survey, it becomes 
your duty to fix said boundaries from the proof given you in this 
vase. In considering the proof the rule of law (and of common 
sense) requires you to follow the tracks of the surveyor on the 
ground so far as the proof enables you to follow them on the ground 
with reasonable certainty, and where the surveyor cannot be tracked 
on the ground you will follow the course and distance he gives in 
the field-notes in the grant so far as these do not conflict with the 
tracks that you do find that he made and marked on the ground; 
and you will constantly bear in mind in considering the proof 

in this case that in fixing the boundaries of a grant the 
70 rule requires that course shall control distance as given in 

the calls of the field-notes of the survey, and that marked 
trees designating a corner or a line on the ground shall control 
both course and distance. The fact that the lines of the Maximo 
Moreno grant include more than eleven leagues of land is wholly 
immaterial, except as a circumstance to aid you in construing or 
weighing the other proof in the case. 

In order to reconcile or elucidate the calls of a survey in seeking 
to trace and fix the lines upon the ground you are not required to 
begin at the corner called for in the grant as the “ beginning” cor- 
ner. The curner so named as the beginning corner does not control 
more than any other corner actually well ascertained and estab- 
lished, nor are you constrained to follow the calls of the grant in 
the order that said calls stand recorded in the field-notes, but you 
may reverse the calls and trace the lines the other way, and should 
do so if from your view of the proof to so reverse the calls will aid 
you to so fix the boundaries of the Maximo Moreno grant as will 

most nearly harmonize all the calls in the grant with the 
7] corners and lines that are established and with the object of 
the grant. 

In reference to the boundaries of the Maximo Morino grant these 
points are clearly established and accepted by the parties, namely, 
the exact location of both of the corners on the San Andres or little 
river, and the actual location on the ground of the eastern line from 
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the S. E. corner on the course called for in the grant, and to a dis- 
tance several hundred varas further than the distance called for in 
the grant for this line. The actual location of the other or S. W. 
corner and the course of the west line also fixes the distance between 
the: east and west lines at any given point, to be measured on the 
course of the back or north line without regard to the distance 
‘alled for in the grant as the length of said back or north line. You 
will perceive that if the proof enables you to fix the true distance 
for the length of either the west or east line of the survey—that is, 
to find either of the disputed corners on the ground—that corner 
will fix the true boundaries of the grant. The original field-notes 
do not eall for any landmarks at the intersection of the west 
72 line with the back or north line—that is, at the N. W. corner. 
At the intersection of the back line with the east line (the 
line found now to have been plainly marked on the ground by the 
original surveyor for more than 26,400 varas, the distance called for 
in the field-notes for said line) two small haeckberries are called for 
to serve for a landmark for the corner on this line. There has been 
proof given you tending to show the point on this line where the 
two small hackberries called for as a landmark for this N. k. corner 
actually stood, and if the proof satisfies you as to the point on said 
ast line where said hackberries stood you will fix the boundaries 
of the grant by a line run from that point N. 70 W. to the west line 
of said grant, and if said line run N. 70 W. falls south of the Daws 
survey (leaving said Daws survey wholly north of said line) you 
will find a verdict for the plaintiff in this case; but if said line N. 
70 west cuts the Daws survey you will find for the defendant. 
If, however, in your judgment, the proof in this case is not suffi- 
cient toenable you to fix the point where said two hackberries 
13 called for in the field-notes of the original surveyor stood, and 
the proof does notsatisfy you that the west and north lines were 
actually run and measured by the original surveyor, you may fix 
the north line of this grant in either of these two ways, adopting 
that one of these two ways which, in your judgment, from the proof 
will so fix said north line as will most nearly harmonize all the calls 
of the grant with the corners and lines that are established, namely : 
You may begin at the S. W. corner on the river and find the north- 
west corner by the course and distance of the first line, and extend 
the second line for the norti or back lime so as to intersect the east 
line (a line run N. 20 E. from the 8. E. corner on the river, or you 
may begin at the 8. E. corner on the river and follow thence the 
east line N. 20 E. the distance called for in the field-notes for said 
line 26,400 varas) and as much farther as the proof satisfies you that 
said line was actually marked on the ground by the original sur- 
veyor and at the point beyond which the proof fails to show to your 
satisfaction that this line was marked by Johnson. You may 
74 fix the N. E. corner and thence extend the line N. 70 W. to 
the west line of said grant as the north or back line of said 
grant, and if the north or back line as fixed by you does not cut 
the Daws survey you will find for the plaintiff; if it does cut said 
survey you will find for the defendant. 


} 
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That I may be sure of being understood in my designation of 
corners, I state that by the 8S. W. corner I mean the corner opposite 
the mouth of the Lampasas river and the beginning (or termination) 


on the river of the west line of the grant. 


McCORMICK, Judge. 


Filed May Ist, 1886. 
J. H. FINKS, Clerk. 


The court, at the request of defendant-, gave, in addition to the 


general charge, the following two charges: 


In U.S. Cireuvit Court for the Northern District of Texas. 


W ATSON 
vs. 
AYERS ef all. 


In the above-entitled case the defendant- asks the court to charge 
the jury as follows: 


If the proof satisfies you that there are old blazes along 
70 the east line above the hackberries said to have been 
found by Bigham in 1854, and that such blazes extend to a 
distance of about 4,000 varas to the point of intersection with the 
course of the north or back line as run from the northwest corner 
as established by its calls, and that such back or north line is also 
marked with old blazes, and that these lines were so run and marked 
by the original surveyor in 1833, then in that case you will find 

for the defendant. 

JONES, KENDALL & CLEVELAND, 
Att'ys for Def'ts. 
Given. 


A. P. McCORMICK, Judge. 


Filed April 29, 1886. 
J. H. FINKS, Clerk. 


In U.S. Cireuit Court for Northern Dist. of Texas. 


WATSON 
v8. 
Ayers et al. 


The defendant- asks the court to charge the jury as follows: 


It would not be proper to reverse the calls of the grant made to 
Moreno and to run in reverse course from the southeast cor- 

6 ner for the purpose of ascertaining where the northeast cor- 
ner would be found by the measurement called for in the 
grant, if in fact the east line was not actually measured at the time the 
same was originally made, if the evidence satisfies you that the west- 
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ern and northern lines were actually measured by the original sur- 
veyor on the ground. 
JONES, KENDALL & CLEVELAND, 
Alt’ys for Def’ d't. 
Given. 
A. P. McCORMICK; Judge. 
Filed April 29, 1886. 


J. H. FINKS, Clerk. 
Bill of Exceptions No. 2. 


And the defendant, by his counsel, then and there excepted to all 
that portion of the general charge of the court as prescribes the rules 
of law for the guidance of the jury in the event that the proof was 
not suflicient to enable them to fix the point where the two hack- 
berries called for in the grant by the original surveyor stood, and 
especially on the paragraphs beginning with the words “ If, how- 
ever, in your judgment, the proof in this case is not sufficient 
to enable you to fix the point where the two hackberries 
culled for in the field-notes of the original survey stood, and 
the proof does not satisfy you that the west and north lines were 
actually measured by the original surveyor, you may fix the north 
line of this grant in either of these two ways, adopting that one of 
these two ways which, in your judgment, from the proof, will so fix 
said north line as will most nearly harmonize all the calls of the 
grant with the corners and lines that are established, namely: You 
may begin at the southwest corner, on the river, and find the north- 
west corner by the course and distance of the first line, and extend 
the second line for the north or back line so as to intersect the east 
line (a line run N. 20 E. from the S. E. corner on the river), or you 
may begin at the 8. E. corner on the river and follow thence the 
ast line N. 20 E. the distance called for in the field-notes for said 
line (26,400 vrs.) and so much further as the proof satisfies you that 
said line was actually marked on the ground by said original sur- 

veyor, and at the point beyond which the proof fails to 

§ show to your satisfaction that this line was marked by John- 

son, you may fix the N. E. corner and thence extend a line 

N. 70° W. to the west line of said grant as the north line of said 

grant;” and the defendant, by his counsel, still excepts to the part 

above quoted of said charge, and asks that the same be allowed as 
part of his bill of exceptions, and it is accordingly done. 


~~ 
ié 


~I 


Bill of Exceptions No. 3. 


The court gave, in addition to its own general charge, the follow- 
ing charge to the jury, by request of plaintiff’s counsel, as follows: 

“In seeking to retrace the lines of an old survey on the ground 
by following the calls in the survey, and discrepancies or inconsis- 
tent calls are found, so that the survey may be made in different 
ways, and it does not certainly appear from the evidence which 1s 
the true way, then, because it is the duty of the party claiming 
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under such grant to show and identify his boundaries by satisfac- 
tory evidence, the jury should adopt that way which is least 
79 unfavorable to the other party, and in this case, if the jury 
are not satisfied from the evidence where on the ground the 
two small hackberries trees were located, and if you are not able to 
locate the north line of the Moreno grant by the calls for creeks con- 
tained in the field-notes, then you should locate the said line by 
course and distance from the marked corners on the river, both of 
which are undisputed; and if you find from the evidence that the 
call for distance from one of said corners will place the said north 
line at a different place than the call for distance from the other 
corner, and if you are unable to determine from all the evidence 
with reasonable certainty where the said line was in fact located, 
you will adopt the method of locating said line which is most favor- 
able to the plaintiff in this case; and if, in locating the said line, 
you find that the Daws survey claimed by Watson is not included 
within the bounds of the Moreno grant claimed by defendant, you 
will find for the plaintiff; otherwise for the defendant.” 
Which charge the court gave as requested, and to the giv- 
80 ing of which the defendant, by counsel, then and there ex- 
cepted and still excepts, and asks that the same be allowed 
and enrolled as such in this bill of exceptions, which is accordingly 
done. 


Bill of Exceptions No. 4. 


The defendant, by his counsel, asked the court to give the follow- 
ing charge to the jury, to wit: 

“Tf the proof does not satisfy you that the two hackberries (said 
to have been found by Bigham in 1854, 560 varas north, 20 east 
from the point where the distance gives out, measured from the 
lower river corner) have been identified as the same which were 
marked by the original surveyor for the northeast corner of the 
Moreno survey, then, if they jbelieve from the evidence that the 
western and the northern lines were run according to the field-notes, 
they should find for the defendant.” 

Which charge the court refused to give; to which refusal the de- 
fendant then and there excepted and still excepts, and asks that the 
same be allowed and enrolled as such in this bill as bill of excep- 
tion No. 4, which is accordingly done. 


8] Bill of Exceptions No. 5. 


And the defendant asked the court to charge the jury further as 
follows, to wit: 

“That if the testimony is not sufficient to identify the two hack- 
berries, said to have been found by Bigham in 1854, with those 
called for in the field-notes of Maximo Moreno grant as the true 
northeast corner, as fixed on the ground by the original surveyor in 
1833, and if the jury cannot fix the northeast corner nor the back 
line by any other marks or monuments, then they will fix it by 
5—119 
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the courses and distances of the first and second lines ofthe survey, 
except that the second line of the survey should be extended so as 
to meet the recognized east line as marked and extended beyond 


the hackberries.” 


Which charge the court refused to give; to which refusal the de- 
fendant, by his counsel, then and there excepted, and asks that the 
same be allowed and enrolled as such in this bill as bill of excep- 


tion No. 5, which is accordingly done. 


Bill of Exceptions No. 6. 


And the defendant, by his counsel, asked the court to charge the 


§2 


jury further as follows, to wit: 
“ The defendant asks the court to charge the jury as follows: 
“The jury are charged that the field-notes which entered 


into and formed part of the title originally made to Maximo 
Moreno are those which are to control them in their findings 
in respect to the work of the surveyor in the field; that they 
will not consider any field-notes of a survey purporting to have 
been made for Sawyer unless the evidence should show that the 
field-notes last mentioned entered into and were incorporated in the 
grant made to Moreno, and unless the proof shows that the Sawyer 
field-notes are those which entered into and formed part of the title 
to Moreno, then they will disregard them and look only to the field- 
notes in the title issued to Moreno.” 

Which charge the court refused to give to the jury; to which re- 
fusal the defendant, by his counsel, then and there excepted and 
still excepts, and — that the same bill [be] allowed and enrolled as 
such, as bill of exception No. 6, which 1s accordingly done. 

And the defendant, by his counsel, having made the several ex- 
ceptions hereinbefore set forth to the rulings of the court and 
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Bond for writ of error endorsed, to wit: No. 34. 
vs. Frank Ayers et al. Appeal bond for $500.00. 


J. H. Finks, clerk. 


1886. 


Bond. 


Which is in words as follows: 


Know all men by the- presents that we, Frank H. Ayers, as princi- 


still adhering thereto, asks that this his bill of exceptions 
may be signed, which is accordingly done, that the same 
may become part of the record as such, this 30th day — 
April, 1886. 


A. P. McCORMICK, 
U. S. District Judge. 


A. E. Watson 
Filed June 27, 


pal, and C. L. Cleveland and John Farley, as sureties, are held and 


firmly bound unto A. E. Watson, appellee, in the just and full sum 


of five hundred dollars, to be paid to the said A. E. Watson, his 
certain attorney, executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 

> , 
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executors, and administrators, jointly and severally, by these pres- 
ents. 
Sealed with our seals and dated this 3lst day of May, in the year 
of our Lord one thousand eight hundred and eighty-six. 
84 Whereas lately, at a regular term of the circuit court of the 
United States for the northern district of Texas, at Waco, in 
a suit depending in said court between A. E. Watson, as plaintiff, 
and Frank H. Ayers et al., as defendant-, a judgment was rendered 
in favor of the plaintiff in the said circuit — on the 29th day of April, 
1886, against the said Frank H. Ayers et al. the said suit being 
designated as No. 34 on the records of said court; and the said Frank 
H. Ayers having obtained a writ of error and filed a copy thereof 
in the clerk’s office of the said court to reverse the judgment in the 
aforesaid suit, and a citation directed to the said A. E. Watson, 
citing and admonishing bim to be and appear at a Supreme Court 
of the United States to be holden at Washington the second Mon- 
day of Oetober next: 

“Now, the condition of the above obligation is such that if the said 
Frank H. Ayers shall prosecute his writ of error to effect and answer 
all damages and costs if he shall fail to make his plea good, then 
the above obligation to be void; else to remain in full force and 
virtue. 


F. H. AYERS. SEAL. | 
©. L. CLEVELAND. SEAL._ 
JOHN FARLEY. SEAL. | 
Approved by— 
A. P. McCORMICK, 
Dist. Judge. 
85 Unitep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judge of the 
circuit court of the United States for the northern district of Texas, 
Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
or some of you, between A. E. Watson, as plaintiff, and F. H. Ayers 
et al.,as defendants, a manifest error hath happened, to the great 
damage of the said F. H. Ayers and John R. Hall, as by his [their] 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ,.so that you have the same at Washington on the 
second Monday of October, 1886, next, in the said Supreme Court 
to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 
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Witness the Honorable Morrison R. 
The Seal of the U.S. Cir- Waite, Chief Justice of the said Supreme 

cuit Court, Northern Court, the 3lst day of May, in the year 

Dist. Texas, Waco. of our Lord one thousand eight hundred 

and eighty-six. 
J. H. FINKS, 
Clerk of the Circuit Court of the United States, 

Northern District of Texas, at Waco. 


Allowed by— 
A. P. McCORMICK, 
Dist. Judge. 


[Endorsed:] Writ of error. Filed June 27, 1886. J. H. Finks, 
clerk. 


86 The United States of America to A. E. Watson, Greeting: 


You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States, to be holden at Washing- 
ton on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circait court of the United 
States for the northern district of Texas, at Waco, wherein Frank 
Ayers and John R. Hall are plaintiffs in error and you are defend- 
ant in error, to show cause, if any there be, why judgment rendered 
against the said plaintiffs in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the U.S. circuit 
court, at Waco, Texas, this 27th day of June, in the year of our 
Lord one thousand eight hundred and eighty-6. 

[The Seal of the U.S. Circuit Court, Northern Dist. Texas, Waco. ] 
J. H. FINKS, 
Clerk U. 8. Oir. Court. 


[Endorsed :] #34. Frank Ayers et al., p’t’fs in error, vs. A. E. 
Watson, deft in error. Issued June 27,1886. J. H. Finks, clerk. 
Returned & filed July 3, 1886. J. H. Finks, clerk. 


On the 3d day of July, in the year of our Lord one thousand eight 
hundred and eighty-six, personally appeared Van Hall before me, 
the subscriber, J. H. Finks, United States commissioner, at Waco, 
Texas, and makes oath that he delivered a true copy of the within 
citation to A. E. Watson in person, at Marlin, Falls county, Texas. 


VAN HALL. 


Sworn to and subscribed the 3d day of July, A. D. 1886. ° 
J. H. FINKS, 
U. S. Comm’r. 
Marshal’s costs, $4.60. 
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87 Assignment of Errors. 


T. H. Ayers ef al., Plaintiffs in Error, 
v8. >In Error. 
A. E. Watson, Defendant in Error. 


The plaintiffs in error assign the following as the errors com- 
mitted by the circuit court of the United States for the northern 
district of Texas, at Waco, as appears from the records and proceed- 
ings in said cause : 

Ist. There is error, in this, to wit, that the court permitted de- 
fendant in error, at the trial of the cause, to read in evidence a 
deposition of F. W. Johnson, taken in 1860, in another suit between 
other parties, as shown by bill of exception No. 1. 

2nd. The court erred in its charge to the jury in that part of its 
charge directing the jury how to locate the survey in the event they 
were unable to find the place where the two small hackberry trees 
stood, as shown by bill of exception No. 2. 

3rd. The court erred in giving to the jury the charge asked 
88 by defendant in error in addition to the general charge of 
the court, as shown by bill of exception No. 3. 

4th. The court erred in refusing to give to the jury the charge 
asked by plaintiff- in error, shown by bill of exception No. 4. 

5th. The court erred in refusing to give to the jury the charge 
asked by plaintiff- in error, shown by bill of exception No. 5. 

6. The court erred in refusing to give to the jury the charge asked 
by plaintiff- in error, shown by bill of exception No. 6. 

Wherefore plaintiffs in error pray that the judgment of said 
circuit court may be reversed and the cause be remanded for a new 
trial. 

C. L. CLEVELAND anpb 
JONES & KENDALL, 
Ait’ys for Plaintiffs in Error. 

(Endorsed as follows, to wit:) 

F. H. Ayers e¢ al., plaintiffs in error, vs. A. E. Watson, def’td in 
error. Assignment of errors. Filed June 27,1886. J. H. Finks, 
clerk. 


89 I, John H. Finks, clerk of the cireuit court of the United 

States, 5th circuit, in and for the northern district of Texas, 
at Waco, certify that the foregoing eighty-nine pages in writing con- 
tain a full and true transcript of the record and all the proceedings 
had as they appear of file and record in this court in cause No. 34, 
entitled A. E. Watson vs. Frank Ayers et al. 

In testimony whereof I have hereunto set my hand and the im- 
press of the seal of said circuit court, at Waco, this 20th day of 
August, A. D. 1886. 

[The Seal of the U. 8. Circuit Court, Northern Dist. Texas, Waco. ] 


J. H. FINKS, Clerk. 
Endorsed on cover: N. Texas C.C. U.S. No.119. F. H. Ayers 


and John R. Hall, plaintiffs in error, vs. A. E. Watson. Filed Octo- 
ber 4, 1886. , 
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- Supreme Court of the United States. — | 


OCTOBER TERM, 1889. 3 
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BRIEF FOR PLAINTIFFS IN ERROR. 


1. This is an action of ejectment brought by the de- 
fendant in error to try the title to a tract of land in Texas. 
The plaintiff below, Watson, claimed the land in dispute 
under a grant to the heirs of one Daws for one-third of a 
league. The great question in the case was whether the 
Daws grant was within the limits of an older grant known 
as the “Morino” grant for eleven leagues. It was con- 


, 


ceded that if the “ Daws” grant was not within the limits 
of the “Morino” grant, Watson was entitled to recover. 
The result depended on the location of the lines of the 
“Morino” grant. 

The questions of law which have arisen grow out of 
the charge of the court below directing the jury as to the 


considerations which should guide them in making up 
their verdict. These questions of law arise from excep- 
tions taken to the charge of the judge, and to his refusal to 
make certain charges requested by defendants below. 


This case has been heretofore before this court (vide 113 
U.S., 594), and the judgment was reversed, and the case 
remanded for a new trial, and had the instructions which 
this court said should have been given to the jury, been 
given when it went back, we should not now be here. 
We shall demonstrate to the court that those same in- 
structions would have been correct upon the evidence 
adduced upon the trial, but were’ practically refused by 
the court below and others in conflict with them were 


olven. 


Evidence and Observations Thereon. 


We admit that the lines of the original survey of 1833, 
whereon our grant is based, exceeds 11 leagues; but 
our contention is that if the grant can be located by fol- 
lowing. the footsteps of the surveyor, then the amount of 
land in it becomes immaterial. That the W. and N. 
lines were run and actually measured on the ground, and 
the beginning corner established and proven; and that 
the E. and S. lines were run and marked, but not measured. 

The upper and lower river corners of the Morino grant 
admitted. (Record, p. 16.) 

The extent of the front on Little river (the south line) 
admitted. (Record, }). Zz.) 

There is no dispute as to the eastern line, from the 
lower river corner to the so-called Sam. Bigham hack- 
berries. (Reeord, Pp. 22.) 

The western line has one mark, about one hundred 
varas from the Little river. (Record, p. 20.) 

The original survey of the Morino grant, made in 1833, 
commenced at the upper corner on the Little river, and 
running the course and distance called for in the grant 
to the northwest corner, and thence to the northeast cor- 
ner, where two small hackberries stood for the northeast 


corner, from thence to the lower corner on the Little 
river. This line marked, but not measured. (Record, p. 
17). Offset at the beginning corner. (Record, p. 16). 
The field-notes stating: “Beginning the survey, * * 
and a line was run to the north 22 degrees east, 22,960 
varas, anc planted a stake in the prairie for the second 
corner, etc.” (Record, p. 6.) 

The Morino survey the first survey made in the local- 
ity (Record, p. 16), and said to be the only 11-league 
survey. 

Blazed trees, old blazes apparently as any on the east- 
ern line, or north line. (Record, p. 18.) 

Marked line for l? miles on east line above the so- 
called Bigham hackberries, marked with blazes of the same 
age apparently as below the Bigham hackberries. (Record, 
p. 17). 

The point of intersection of north and east lines was 
two varas from a tree marked with old blazes. Within 7 
or 8 feet of this point of intersection of north and east lines 
found body of hackberry tree which had fallen down. 
(Surveyor Turner, Record, f. 53). There was a small 
branch about 100 yards from the point of intersection 
above mentioned. (Record, f. 53.) 

On the east line the distance as measured on the ground, 
from the northeast corner to a creek called for in the 
grant, was some 4,000 varas more than the distance called 
for. The distances on that line were not measured but 
guessed at. No part of the east line was measured. (Rec- 
ord, f. 38, p. 17.) 

On the east line above the Bigham hackberries run as 
called for in the grant reversed was a marked line, several 
trees—as many as six trees—marked with blazes. (Tur- 
ner’s testimony, Record, f. 52, p. 22.) 

Several lines were run from the Bigham hackberries 
on the east line to the west line (from the beginning 


southwest corner to the northwest corner in the prairie), 
but no old line nor any marked trees were found by any- 
body. 

Both the first and second lines were measured on the 
ground. (Record, f. 41, p. LS.) 

The line from the southwest corner was run thence on 
the course called for in the grant the distance called for, 
the chain being used to measure the distance. (Record, 
f. 37, p. 16.) From northwest thus established (by meas- 
urement) the second line was run the course and distance 
called for in the grant. (Record, f. 37, p). 16.) 

lt ‘appears, then, to state our case briefly, that the two 
corners on the river are admitted, and the line between 
them, and the western line from gto H is necessarily 
established by COUTSe and distance, sustained to a certain 
extent bv one mark about a hundred varas from the 
Little river. (Record, }. 20.) The northern or back line 
Wwe consider established by the finding ot “old blazes 
along the line of the same age. apparently, of the blazes 
on the eastern line.” (Turner’s evidence, Record, p. 22.) 
Along this line he found three trees, marked with old 
blazes, and a few varas from this point of intersection 
found a tree marked with an old blaze at the E. line, 
within a few feet of this point of intersection. Also found 
a part of the body of a hackberry, which had rotted. 
(Record, f. 53, P. 22.) From the intersection of the northern 
or hack line is ii hlazed line LO the lower reves COTNHET a. The 
eastern line from the two hackberries, known as the 
‘Bigham corner,” to the lower corner being admitted. 

In the face of this strong case, as we insist, in favor of 
the location of the lines of the Morino oTrant, we find the 
principal obstacle to be the contention of the defendant 
here that the eastern line terminates at the two hack- 


berries known as the Bigham corner. This objection is, 


we submit, without a particle of force. It is condemned 
beyond controversy 


First. The evidence is conclusive that the eastern 
blazed line, the mark peculiar to eleven-league grants, 
extends for nearly 2 miles north of this so-called big- 


—~ 


ham corner. (Record, pp. 16, 17.) 


Second. Rucker, surveyor, failed to find any marked 
trees on the line he ran between the so-called Bigham 
corner and the western line (Record, }). 20), though the 
so-called Bigham hackberry corner was in a thick-wooded 


country. (Record, iu LS.) 


Third. It iscondemned by the marked lines and inter- 
section corner of the north and eastern lines found by 


’ 


Turner. (Record, p. 18.) 


Fourth. It is condemned by the course and distance 


of the western and north lines. 


Fifth. There are no bearing trees to witness the fact 
that the two Bigham hackberries are corner trees, 

Krom the view of the evidence we have been consider- 
Ing, and other undisputed facts in the case, we submit 
that the condition ol the Case is “is follows: 

1. The two lower corners on the river are admitted. 
and also the line between them called the south line. 


Z. The eastern line is admitted us far iis the so-called 


Samuel Bigham hackberry corner. 


Beyond that point it 1s established up to the letter + on 


the diagram, by the uncontradicted evidence of the sur- 


, 


veyors, Turner and R. P. Bigham. 


We assume. then, that the eastern line is established 


from the lower river corner to the intersection with the 


north, or back line. 


». Thenorth, or back line, running on the proper course, 
is established by the trees marked with old blazes, apparently 


of the san age as the blazes on the east line followed by 


the surveyor, Turner 


t. ‘The western line, starting from the upper river corner, 
and run on its course and distance, would reach its inter- 
section west of the north, or back line, as established by 
Turner, by extending it 155 varas north of the rock pile 
set up by the Bigham’s surveyors, in 1854, if they were 


correct in the distance run by them. 


5. We submit that the plaintiff below (the defendant 
here), in admitting the eastern line from the lower river 
corner to the so-called Bigham hackberry corner, neces- 
sarily admitted that a line running from the northwest 
corner to the eastern line, on the provided course of that 
line, was the north, or back line, though it should exceed 
the length of that line, as called for in the grant, by 560 
varas, as stated by the surveyor, Rucker. (Record, p. 19.) 
Wesubmit thatthe plaintiff below, in-admitting the eastern 
line, necessarily admitted the essential attributes of that 
line; one of which is that it is not too great a distance 
from the western line, or that thenorth line may be right- 


fully extended to it. 


Further, as to the eastern line: 

The plaintiff below (defendant here) admits that the 
line running from the lower river corner, at “a,” to the 
so-called Bigham hackberry corner, represented on the 
plat at page 19 of the Record, is the true eastern line. 
This admission is important as to the general fact that 
the eastern line is admitted for the greater part of its 


distance; that is to say, from the lower river corner, at a, 


to the so-called hackberry corner. For the reasons al- 


oe 


ready stated, it is clear that the eastern line extends 
beyond the so-called hackberry corner to the true north- 
east corner, at 6, on the said plat. 

The First Assignment of Error 


Relates to the first exception which is to the admission 


, of incompetent evidence. ais follows: 


“The plaintiff, in rebuttal to Johnson's testimony, as 
above set forth, it appearing that said Johnson died in 
LSS4, oftered to read in evidence il deposition of said 
Johnson, taken in 1860, in a certain suit then pending 
in Bell County, Texas, wherein David Ayers was plain- 
tiff and Lancaster was defendant, in which he stated in 
answer to question therein propounded that he began 
the Morino survey at the southeast corner and ran 
thence northerly. The north line was then run west- 
wardly, and the third, if run at all, was run southwardly 
to the river. I am of the opinion that no western line 
was run, but was left open; but the eastern and northern 
lines were run and measured. It was not usual to 
measure the closing line. ‘To the reading of which last- 
mentioned deposition, proven to be in the handwriting 
of Johnson, taken in 1860, the defendant objected upon 
the ground that the deposition had been taken in another 
and different cause, between other parties, before the insti- 
tution of this suit; and the same witness having testified 
in answer to interrogatories and cross-interrogatories pro- 
pounded herein in 1577 and 1880, respectively, it was 
not competent as original evidence nor admissible to con- 
tradict or impeach the testimony of the witness Johnson, 
as given in his deposition read by the defendant, not- 
withstanding the death of Johnson, which objection the 
court overruled and admitted the testimony so objected ; to 
which ruling of the court the defendant then and there 
excepted, and still excepts, and the same is allowed as 
exception No. 1.” 


There is no question that when the witness Johnson 
was upon examination in this cause, he might have been 


confronted with the deposition taken in another suit he- 
tween other parties as contradicting the statements he 
was now making, just as he might be with any writing 
he had previously made or signed. But, being thus pre- 
sented to him, he would have had opportunity to explain 
any conflict in his testimony. When a witness is being 
examined orally, if it is desired to impeach his testimony 
by contradicting him, it is necessary “first to ask him as 
to the time, place, and person involved in the supposed 
contradiction” and for the reason that “ he may recol- 
lect and explain what he has formerly said.” (] Greenleaf, 
162.) If it is by a letter no question can be asked as to 
the contents “without having first shown to the witness the 
letter.” 
(Jd. 468.) 


To impeach a witness by showing that he has made a 
statement materially different from the facts sworn to by 
him, a foundation must be laid by questioning the witness 
as to such statement. 

(United States vs. Dickinson, 2 MeL., 325. ) 


A deposition can not be read to impeach the statement 
of a witness by proving certain conversations of the wit- 
ness respecting the transaction, unless the witness is first 
questioned as to the conversation. | } 

(Chapin vs. Siger., 4 MeL., 378.) 


The right to explain is the right of the witness himself and 
of the party against whose interest the impeaching testi- 
mony is introduced and the opportunity of exercising 
this right of explanation is essential to the introduction 
of the testimony. 

In the case at bar the witness was examined twice in 
this case by deposition—once in 1878, and again in 1880. 
In 1884 he died. It appears from the record that thig 


) 


‘ase was tried April 26, 1879, again on April 19, 1880, 
and again on the 8th of October, 1880—all in the life- 
time of the witness. Now, upon the trial of the case in 
1886, the plaintiff at the hearing introduced a deposition 
of the witness taken in 1860, in another and different 
suit, between other parties and before the institution of 
this suit, and we submit that this testimony was incom- 
petent as against this defendant, not only for the reason 
that the witness had no opportunity of explaining it, but 
because it was res inter alios acts. And we may remark, 
that it appears on the face of the proceedings that it was 
not offered in good faith to impeach the deceased witness, 
whose testimony is fully corroborated by the chain-bearer, 
William Duty, and by the calls in the grant, but rather 
for the purpose of getting before the jury some original 
conflicting testimony upon which to base prayers for 


charges. 


The Second Assignment of Error 


Relates to the second exception, which is as follows: 


And the defendant, by his counsel, then and there ex- 
cepted to all that portion of the general charge of the 
court as prescribes the rules of law for the guidance of the 


jury in the event that the proof was not sufficient to en- 


able them to fix the point where the two hack berries called 
for in the grant by the original surveyor stood, and es- 
pecially on the paragraphs beginning with the words: 


“Tf, however, in your judgment, the proof in this case 
is not sufficient to enable you to fix the point where the 
two hackberries called for in the field-notes of the origi- 
nal survey stood, and the proof does not satisfy you that 
the west and north lines were actually measured by the 
original surveyor, you may fix the north line of this grant in 
either. of these two ways, adopting that one of these two 
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ways which, in your judgment, from the proof, will so fix 
said north line as will most nearly harmonize all the calls 
of the grant with the corners and lines that are estab- 
lished, namely: You may begin at the 8S. W. corner, 
on the river, and find the N. W. corner by the course 
and distance of the first line, and extend the second line 
for the north or back line, so as to intersect the east line 
(a line run N. 20 E. from the 8S. E. corner on the river), 
or you may begin at the 8. E. corner on the river and 
follow thence the east line N. 20 E., the distance called 
for in the field-notes for said line (26,400 vrs.,) and so 
much further as the proof satisfies you that said line was 
actually marked on the ground by said original surveyor, 
and at the point beyond which the proof fails to show, to 
your satisfaction, that this line was marked by Johnson, | 
you may fix the N. E. corner and thence extend a line 
N. 70 degrees W. to the west line of said grant as the north 
line of said grant.” 


The real issue. in this case was the identity of the two 
hackberries as the original corner, and the fundamental 
question here, therefore, is the legal test of that issue. 
The measure whereby the jury was to determine the issue 
of the identity of the two hackberries. 

The way to determine whether the Bigham hack- 
berries, or some other hackberries, were the original corner 
was to follow the steps of thé surveyor. 

The testimony of T. W. Johnson, the surveyor who 
made the survey of the Moreno grant, is positive that he 
began the survey on the Pecan, on the left margin of the 
San Andres, below where the creek enters it, and opposite to 
the mouth of the creek, and ran thence N. 22 degrees E. toa 
stake in the prairie 22,960 varas, and that then he ran the 
N., or back line (back of the river), 8S. 70 degrees, E. 12,580 
varas, totwo hackberries. ‘This statement is corroborated 
by the description in the grant. But, more than that, it 
is directly corroborated by the witness, William Duty, 
who was with him when the lines were run, as also to 


1] 


the further fact that the FE. line was run, but not measured 
(though estimated). 

It is well settled that upon a question of boundary 
natural objects control artificial objects; that artificial 
objects control corners and distances; that course controls 
distance; and that course and distances control quantity. 
Now, the practical effect of the change of the course in 
this case is that quantity controls course and distance, 
and that distance will fix a natural object in despite of 
course. 

The rule is well settled that the track of the surveyor 
shall be followed if possible. In this case there is no 
difficulty in doing this, and, if this were done as to the 
first and second lines, which were the only two actually 
measured (IF. W. Johnson, original surveyor, f. 38, 
p. 17; William Duty, chain-bearer, f. 41, p. 18), as 
is shown by this testimony, then there would have 
been no possibility of cornering on the Bigham hack- 
berries. For, starting at the Pecan, opposite the mouth 
of the Lampasas, and following the course and distance 
of the first line to its terminus in the prairie, and from 
thence running the course and distance of the second line, 
which were the only ones measured, it would have inter- 
sected the east line In a place where there were many 
hackberries, though the corner was not found. And from 
this point of intersection, running south 20 degrees W. 
along the east line, which was originally run (but not 
measured), but was well marked above the Bigham hack- 
berries. (See John W. Turner’s testimony, p. 22, f. 52.) 

It was error in the court, in the presence of this undis- 
puted testimony, to say to the jury: 


“You may begin at the 8. W. corner, on the river, 
and find the N. W. corner by the course and distance 
of the first line, and extend the second line for the north, 
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or back line, so as to intersect the east line (A line run N. 
20 E. from the 8S. E. corner on the river, or you may 
begin at the S. E. corner on the river, and follow thence 
the east line, N. 20 E. the distance called for in the field- 
notes for said line, 26,400 vrs., and so much further as 
the proof satisfies you that the line was actually marked 
on the ground by said original surveyor, and at the point 
beyond which the proof fails to show, to your satisfaction, 
that this line was marked by Johnson, you may fix the 
N. E. corner, and thence extend a line N. 70 degrees W. 
to the west line of said gTant as the north line of said 


grant.” 


The S. E. corner on the river was established, but, as we 
have seen, the east line was never measured. To begin, 
therefore, at “the S. E. corner on the river and following 
thence the east line N. 20 E, the distance called for in the 
field-notes for said line,” was to make distance control the 
location where the distance had not been run in the 
original survey, though the whole line had been marked, 
and where the course of the line beyond the distance was 
clearly marked, and also when, by following the foot- 
steps of the surveyor, by beginning on the 8S. W. corner, 
and following the line thence north, by its course and dis- 
tance the marked north line (see testimony of F. W. 
Johnson, original surveyor, f. Oi, p. LQ: William Duty, 
chain-bearer, f.41, p. 18; W.'T. Rucker, f. 48, p. 18; and 
John W. Turner, f. 53, p. 22) would have been reached, 
which would have led to the point where Turner found 
the tree with an old blaze and a part of the body of a 
hackberry, which had rotted, and there had intersected 
the marked east line from there on tothe Bigham hack- 


. 


berries, and through them to the S. E. corner. 
The error was in the presentation of the alternative. 


1. The jury should not have been told that they could 
begin at the 8. E. corner, though established, but should 
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have begun at the 8S. W. corner and have followed the 
footsteps of the surveyor. The charge of the judge is in 
direct contravention of the direction of this court. In 
the former hearing had of this case the court said: 


“That the jury should have been told that, if the testi- 
mony was not sufficient to identify the two hackberries 
with those called for in the grant, and could not fix the 
N. E. corner nor the back line by any other marks or 
monuments, then they should fix it by the courses and 
distances of the first and second lines of the survey, ex- 
cept that the second should be extended so as to meet 
the recognized east line as marked and extended beyond 
the hackberries.” 


The law of ‘Texas Is that the footsteps of the surveyor 
must be followed. 


Stafford vs. King, 30 Tex. R.. 273. 


The grant shows that the 8S. W. corner was the begin- 
ning, and the west line was easily identified by marks 
and by course and distances. The testimony of Johnson, 
the original surveyor, and of William Duty, who carried 
the chain for the original surveyor, both swear that the 
survey began at the S. W. corner. The field-notes (f. 59, 
}). 25) and the grant corroborated their testimony. There 
was a well-defined and clearly-established beginning cor- 
ner. “If there be a defined beginning point, the bound- 
aries may be established by course and distance alone.” 


Stafford vs. King, 30 Tex., 257. 


Beginning at the 8S. W. corner, and following the course 
and distance, the W. and N. lines would have been fol- 
lowed easily to the intersection of the N. line with the E. 
line (which had been run and marked, but not measured), 
as we have seen, is fully proven. This being done, 
“course” would have controlled “distance,” and the 8. E. 
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corner being established, the difference in the E. line 
became immaterial. 

The course should be first pursued, contracting or ex- 
tending the distances, as the case may require, to make 
the survey close. 

Booth vs. Strippleman, 26 Tex. R., 436. 

2. But the instructions of the judge practically were 
that the jury may make a new E. line by beginning at 
the S. E. corner and following a line which had been run 
and marked (but not measured), so far as the (estimated) 
measurements stated in the field-notes, and stopping there 
makea N. E. corner. Which is not only to make distance 
control course, but also to ignore established lines and 
boundaries. Such is not the law. 

[t is a matter of law which juries can not control, but 
which must control them, that where lines of a survey 
have been run and can be found, they constitute the true 
boundaries, which must not be departed from or made to 
yield to course and distance, or to any less certain and 
detinite matter of description. 

George vs. Thomas, 16 ‘Texas R., 85. 


Bolton vs. Lann,. 16 Texas R.. 96. 


3. The parenthetical description of the east line given 
by the judge in the charge was of itself, well calculated 
to warp the judgment of the jury by showing in this, the 
bias of his own mind. The grant, the field-notes, the 
testimony of the original surveyor and of the chain- 
varrier all show that this wasa linerun 8. 20 degrees W.,and 
not N., 20 degrees E.; thatit was run tothe 8. E. corneron the 
river and not “from the 8. E. corner on the river.” The 
defendants were entitled to have the law charged with- 
out any indication of the judicial prejudice as to the testi- 
mony. Weall know how readily juries will often spring 
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upon an intimation of the judge for a solution of a question 
of facts. 


4. It was erroneous and unwarranted for the court to 
charge the jury upon the hypothesis, “If, however, * * * 
and the proof does not satisfy you that the west and north 
lines were actually run and measured by the original 
surveyor, you may hx the north line of this grant, etc.,” 
when the original surveyor and his chain-bearer (the best 
evidence, Tyler on Botindaries, pp. 285-303) had posi- 
tively testified that these lines had been actually run and 
measured, and were corroborated by the courses in the 
grant and in the field-notes, and when there was no evi- 
dence whatever in conflict therewith. 

The court began the charge by correctly stating that 
the rule of law and of common sense required them to 
follow the footsteps of the surveyor, but when he came to 
charge them more in detail as to the mode of reconciling 
and elucidating the calls in the survey, as he did at 
great length, he, knowing that the beginning corner was 
unquestioned and that the closing corner on the river 
had been fixed arbitrarily, and not reached by measure- 
ment, took occasion to tell the jury that the “corner 
named as the ‘ beginning’ corner does not control more 
than other corner actually well ascertained and estab- 
lished "—a proposition usyally correct, but certainly 
erroneous under the undisputed facts before him. When 
the whole case admitted that the east line had not been 
measured, in speaking of it the judge inserts a parenthet- 
ical clause that it was marked on the ground by the 
original surveyor for more than 26,400 vrs., the distance 
called for in the field-notes, but omits all reference to its 
being marked north of the Bigham hackberries to the 
intersection with the marked north line. He also speaks 
of it as “a line run north 20 degrees east from the south- 
east corner on the river” whereas every iota of testimony, 
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and every circumstance bearing on the point, conclusively 
shows the fact that it was run from the north line to the 
river and was run south 20 degrees west. 

When the calls in the field-notes and in the grant con- 
curred in their order and exactly corresponded with the 
testimony of the original surveyor and chain-bearer, and 
there was no testimony whatever in conflict, it was 
scarcely correct to charge the jury “nor are you con- 
strained to follow the calls of the grant in the order that 
said calls stand recorded in the field-notes, but you may 
reverse the calls and trace the lines the other way.” 

These matters are all excepted to and assigned for 
error. They all lose sight of the rule “that the jurv 
should follow the tracks of the surveyor, so far as they 
could be discovered, and when these were not to be 
found they should follow the course and distance which 
he gives, so far as not to conflict with tracks that are 


found.” And we may well continue the words of this 


court which follow: “Had this proposition been followed 
in the subsequent part of this charge, it would not have 


been open to criticism.” 


The Third Assignment of Error 
Relates to the third exception, which is as follows: 
The court gave, in addition to its own general charge, 
the following charge to the jury, by request of plaintiff’s 


counsel, as follows: 


“In seeking to retrace the lines of an old survey on the 
ground by following the calls in the survey, and discrep- 
ancies or inconsistent calls are found, so that the survey 
may be made in different ways, and it does not certainly 
appear from the evidence which is the true way then, 
because it is the duty of the party claiming under guch 
grant-to show and identify his boundaries by satisfactory 
evidence, the jury should adopt that way which is least 


~~ 
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unfavorable to the other party, and in this case, if the 
jury are not satisfied from the evidence where on the 
ground the two small hackberry trees were located, and 
if you are not able to locate the north line of the Moreno 
grant by the calls for creeks contained in the field-notes, then 
you should locate the said line by course and distance 
from the marked corners on the river, both of which are un- 
disputed; and if you find from the evidence that the call, 
for distance from one of said corners will place the said 
north line at a different piace than the call for distance 
from the other corner, and if you are unable to determine 
from all the evidence with reasonable certainty where the 
said line was in fact located, you will adopt the method 
of locating said line which is most favorable to the plain- 
tiff in this case; and if, in locating the said line, you find 
that the Daws survey claimed by Watson is not included 
within the bounds of the Moreno grant claimed by de- 
fendant, you will find for the plaintiff; otherwise for the 
defendant.” 


The error in this prayer gains additional force from 
the fact that it follows up the erroneous and illegal 
theory of location laid down in the general charge as 
just discussed. } 

This prayer, as allowed, enforced the purpose of making 
distance superior to courses and marked lines. It also 
presupposed that there are “discrepancies and inconsist- 
ent calls,” whereas had “the footsteps of the surveyor” 
been followed, as the law clearly requires, there could be 
no discrepancy. But let us briefly see the facts to which 
this prayer was applied. 

Samuel Bigham, witness for plaintiff, under an order 
of court, surveyed the Moreno grant in 1853 or 1854. 
Beginning at S.W corner he identified the Pecan corner 
and bearing trees, and running the course and distance 
called for in the grant for the N.W. corner, “ set up a pile 
of rocks in the prairie,” (f. 47, p. 20). In 1889, surveyor 
John W. Turner (ff. 52-3, p. 22), went to this rock pile on 
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the N.W. corner and ran 8S. 70 degrees east, for 7,000 
raras, where, 100 varas north of the line he was on, 
was a hackberry with an old blaze, and moving his 
compass to it and continuing to run 8. 70 E. he “inter- 
sected the line he had traced from the two small hack- 
berries” (Samuel Bigham’s). “He found three trees on 
this (N.) line, marked with old blazes, and a few varas 
from this point of intersection found a tree marked with 
an old blaze, on the E. line, within a few feet of this 
point of intersection. Witness also found at this point a 
part of the body of a hackberry tree which had rotted.” 
David Moore and Lubbock Moore (f. 68, p. 28), corrobo- 
rate in detail this statement. 

On the E. line there was a well-defined marked line 
from the Bigham two hackberries running N. to the 
point of intersection of the north line with the E. line, 
where J. W. Turner, as well as others, “found a tree 
marked with an old blaze” and “a part of the body of a 
hackberry tree which had rotted.” R. P. Bigham says: 
That on the E. line N. of the Bigham two hackber- 
ries “we found five or six trees with old blazes on them.” 
William Stephens (p. 27) says: “This E. line above the 
hackberry was marked as far as we went with blazes, they 
having the appearance of being old.” Mr. Lemley (p. 26) 
says: “He went (on the E. line) to a large oak tree then 
standing about 600 or 700 varas above the place known 
as the ‘Bigham corner.’ This tree was plainly marked 
with an old blaze. How old witness could not say, but 
it had the appearance of being very old.” J. W. Turner 
ran the E. line reversed from the Bigham corner. “I 
traced the line for about 4,000 varas. Along this line we 
found several trees marked with blazes.” F. H. Ayers 
(f. 62, p. 26): “Found as many as six or seven with old 
blazes on them, apparently as old as any below the hack- 
berries, and presenting no difference in appearance or age 
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as compared with those below. The last tree found on 
this line was an elm tree, within a few varas of the point 
of intersection with the extreme north line, as run by 
Turner;” and this is also the testimony of L. Moore, Web. 
Moore, and David Moore. Samuel Bigham, the surveyor, 
who undertook to make the “two hackberry ” corner on the 
east line, says (f. 48, p. 20): “This line, if extended, would 
pass between them. Those trees were marked on the inside 
with old blazes, the blazes facing each other,” etc. Who 
ever saw a corner thus marked? Had it been a N. E. 
corner the blazes and hacks would have been on the 
S. W. corner, or else they would have been doubly marked ; 
that is, marked both on the S. and W. sides. 

Samuel Bigham ran a line N. 70 degrees W., to 
the west line from these (his) two hackberries and 
“on this north line | found no marks or idications 
of a marked line,” (f 48, p. 20.) J. W. Turner “ran a line 
from the two hackberries (Bigham’s) N. 70 degrees W. to 
the western boundary line of the Moreno grant and found no 
old blaze line,” (f 53, p. 22. W.T. Rucker ran a line from the 
two hackberries (Bigham’s) to the intersection of the west 
line as run from the beginning corner and found no mark 
on thisline. On all lines run by him he found hackberries 
of VaTLOUS S1Z€8 and ages. John Marshall (f 56, p. 23,) “we 
ran a line N. 70 degrees W., to the west line from the two 
hackberries (Bigham ’s) the distance called for, and found 
no marks or signs of a line having been run there.” So that 
from the Bigham “two hackberries” there was no north 
line or traces of one to be found connecting with the west 
line of the survey, whilst per contra there was a distinet and 
well defined north line from the N. W. corner to the N. E. 
corner, as ascertained by courses and distances, and this 
marked north line intersected the east line north of 
Bigham’s hackberries, and from this point of intersection 
to the Bigham two hackberries is a well defined marked 
line. 
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Taken in connection with the fact that on no survey 
made from the Bigham hackberries to the west line was any 
old line found or any marked trees, the other facts, that 
the east line extended would pass between the two Big- 
ham hackberries, that they were marked by blazes on the 
inside, and that there were no witness or bearing trees, 
and that the line was as well marked above as below 
them; with these combined facts the opinion of the 
witness, Samuel Bigham, that this was a corner becomes 
valueless. But, beside this, to make a corner here and to 
run to the established west line would be to ignore the 
course and the distance of that west line, run as it is from 
a well-established beginning corner, and following the 
footsteps of the original surveyor of the grant. 

Superadded to this identification of the beginning 
corner and of the footsteps of the surveyor is the material 
fact that on the north line, as thus established, three 
branches and a creek are crossed as called for in the field- 
notes, though the first two, being probably small, are not 
mentioned in the grant, but the branch at 8,000 varas, the 
“principal branch” at 11,060 (11,600) varas are mentioned 
in both the field-notes and the grant. 

Then, on the east line, both in the field-notes and in the 
grant at 3,520 varas, “Cow Creek” is called for which 
could not possibly have been correct if the Bigham two 
hackberries were the N. E. corner. 

There was really no testimony to establish the two 
hackberries as a corner. The east line extended would 
have passed between them. There were ho bearing trees 
or witnesses. 

Under these circumstances it was error to instruct the 
jury that: 


“If the jury are not satisfied from the evidence where 
on the ground the two small hackberry trees were lo- 
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cated, and if you are not able to locate the north line of 
the Moreno grant by the calls for creeks contained in the fue ld- 
notes, then you should locate the said line by course and 
distance from the marked COTNnETS ON the river, both of which 
are undisputed; and if you find from the evidence that 
the call for distance from one of said corners will place the 
said north line at a different place than the call for dis- 
tance from the other corner, and if you are unable to de- 
termine from all the evidence with reasonable certainty 
where the said line was in fact located, you will adopt the 
method of locating said line which is most favorable to 
the plaintiff in this case; and if, in locating the said line, 
you find that the Daws survey claimed by Watson is not 
included within the bounds of the Moreno grant claimed 
by defendant, you will find for the plaintiff; otherwise 
for the defendant.” 


This prayer, granted at the instance of the plaintiff, in 
addition to the general charge, totally ignored the just in- 


fiuence of the fixed beginning corner and both the course 
and distance of the W. and N. lines as well as the E. line 
distinctly marked from the intersection of the N. line 
down to the Bigham hackberries as well as below it. 
It ignored the well-established fact that though the 8. E. 
corner on the river was “marked and admitted,” yet that 
the line to it was unmeasured, and therefore to begin at 
that corner and take the call for distance was to make 
distance and quantity superior to and control all other 
rules for making locations. 

The lines actually traced on the ground, as shown by 
the land-marks, and not those of course and distance, 
(to the exclusion of the marked lines) constitute the 
boundary; especially is this true where the marked lines 
(where marked) are on the right course and require only 
prolongation to harmonize every other material call, and 
disregarding distance 
Bolton vs. Lane, 16 Tex. R., 112. 


The reason for running Lo the calls for objects, over 


course and distance, is not only because of greater cer- _ 
tainty, but it is more beneficial to the grantee. 
1yler on Boundaries, p. 202. 


The marks on the ground, indicating the lines orig- 
inally run of an old survey are the best evidence of the 
true location. 

Idem, p. 202. 


Rules in locating grant are: 

First. The lines originally run. 

Second. Lines run from acknowledged calls or corners. 
Third. Lines run according to course and distance. 


[dem.. p. 252. 


Where a marked line can be found it shall be pursued ) 
as far as may be done in its whole extent; but if it 
does not extend to the point of intersection, then it must 
be continued until the intersection is ‘made, -taking the 
course called or required by the deed. 

George VS. ‘Thomas, 16 Tex. . SY. 


The identification of the actual survey in the purpose 
of the rules of evidence. The footsteps of the surveyors 
must be followed. 

Stafford vs. King, 30 Tex. R., 257. 

A departure from calls, which will make the survey 

repugnant to the known call, shall not be made. 
Anderson vs. Stamps, 19 Tex. R., 465. 


— fs 


Established corners and lines of the survey actually 
traced upon the grounds must control an object which is 


uncertain and unknown. 
Herbert vs. Buillett, 9 Tex. R. 5 
George vs. Thomas, 16 Tex. R., 7. 

Bass vs. Mitchell, 22 Texas. 
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The surveyor who ran the line, or his chainmen, are the 

best witnesses to establish the true line as run. 
Tyler on Boundaries, pp. 285-303. 

To authorize the jury to locate the N. “line, by 
course and distance, from the marked corners on the 
river,’ when all the proof showed that the E. line had 
not been measured, and that it had simply been run, and 
the S. E. corner (things “undisputed ”) had simply been 
fixed as the end of this run, but unmeasured, E. line, , 
was equivalent to directing the jury to make quantity the 
basis of locating the boundary of the grant. 

Where the quantity of a tract of land is given, as well 
as the metes and bounds given, the metes and bounds 
will control the location, although the metes and bounds 
contain more or less than the quantity called for. 

Barclay et al. vs. Howell’s lessee, 6 Peters, 498. 


Where the boundaries of land are fixed by unques- 
tionable monuments, although neither courses, nor dis- 
tances, nor the quantities of land correspond, the monu- 


ments must govern. 
Perman vs. Mead, 6 Mass., 131. 


But still more authority to locate by course and dis- 
tance from the S. E. corner, was to reverse the third line 
and run it backward, instead of beginning on the S. W. 
corner, where the surveyor began, and following his 
course around. 

A posterior line will never be reversed for the purpose of 
showing the termination of a prior one, unless the de- 
scription of the posterior be more specific than that of 
the prior, and unless from the posterior a mistake in the 
prior can be clearly shown. 

Harry vs. Graham, 1 Dev. & Battle, 76. 


If it appear that a subsequent line was actually run 
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and marked, a prior line may be extended to it, in order 
to ascertain the true corner. 
Ring vs. King, 4 Dey. & Bat., 164. 


A survey must be closed in some way or other. If 
this can be done by following the course of proper dis- 
tance, then it would seem that distance should prevail, 
but when the distance falls short of closing, and the course 
will do it, the reason for observing distance fails. 

Doe vs. King, 3 How. (Miss.), 126. 


Where, in describing a boundary line, another known 
line is called for, and the distance gives out before reach- 
ing the line called for, the distance is to be disregarded. 

Gilchrist vs. McLaughlin, 7 Iredell, 310. 


The great principle which runs through all the rules 
of location is that where you can riot give effect to every 
part of the description, that which is more fixed and cer- 
tain shall prevail over that which is less so. 

Johnson vs. McMillan, 1 Strobart,; 143. 


The footsteps of the surveyor must be followed. 
Stafford vs. King, 30 Tex. R., 273. 


The courses should be first pursued, contracting or ex- 
tending the distances, as the case may require, to make 
the survey close. ° 

Booth vs. Strippleman, 26 Tex. R., 436. 


The location of a corner isa mixed question of law and 
fact. 
Castleman vs. Pouton, 51 Tex. R., 84. 


A call for a corner which is ascertained by marked 
lines intersecting at the corner will prevail over a call 


for quantity and distance. 
Buford vs. Gray, 51 Tex., 331. 
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The courses should be first pursued, as the case may 
require, to make the survey close. 
Booth vs. Strippleman, 26 Tex. R., 436. 


Established corners and lines of the survey actually 
traced upon the ground must control. 
Bass vs. Michell, 22 Tex. R., 535. 


Lines must be run to the known boundaries, instead of 
terminating by distance, and the marked line would con- 
trol both course and distance. 

Idem, 208. 


After the error which we allege and have just dis- 
cussed, the judge said in his charge: “And if you find 
from the evidence that the call for distance from one of 
said corners will place the said north line at a different 
place than the call for distance from the other corner, 
and if you are unable to determine from all the evidence, 
with reasonable certainty, where the said line was in fact 
located, you will adopt the method of locating said line 
which is most favorable to the plaintiff in this case.” 

This was to shift the burden of proof from the plaintiff 
to the defendant. This must have been based on the 
stipulations of the parties, and, if so, it was upon an erro- 
neous understanding of them. The first stipulation is 
dated April 14, 1879 (f. 18, p. 7), and begins: “In this 
cause it is agreed, for the purpose of a trial,” that the 
plaintiff may read in evidence certified copy of the Daws 
patent and defendants’ translated copy of the Maximo 
Moreno ll-league grant issued in 1833, and the ob- 


ject of this agreement is to relieve parties of the necessity 


of deraigning title from said original grantees. 
A trial was had and a mistrial resulted. 
At the April term, 1880, an agreement was filed (f. 21, 
. 9), to the effect that the plaintiff was entitled to all the 
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right, title, and interest granted by the State of Texas to 
the heirs of Walter W. Daws on September 16, A. D. 
1850, ete., “but defendants say that said patent Is covered 
by the Moreno 1l-league grant, which is an older and 
superior title to that of plaintiff’s.” 

This stipulation begins: “It is agreed and admitted by 
the defendants, for the purpose of this trial at this term of the 
court, ete.” 

A mistrial again resulted. 

Then the case was removed to the United States Cir- 
cuit Court, and in that court, on the 8th of October, 1880, 
a trial was had before a jury and a mistrial was adjudged. 

Then, as the record discloses, on the 26th of April, 1886, 
a trial was had which resulted in a verdict for the plain- 
tiff, and this writ of error was sued out. 

No other or further stipulation or admission as to title 
appears in the record. 

In the bill of exceptions of defendants (f. 36, p. 16), it 
appears that plaintiff read his patent and defendant read 
his grant and “it was admitted that the plaintiff and de- 
fendants, respectively, held and deraigned title from and 
under the patent and grant above referred to, according 
to agreement in writing in this cause filed.” 

In all of this we seek in vain for anything to shift the 
onus probandi from plaintiff to defendants. 

The plaintiff was bound to prove his case. Now, what 
was his case in the face of these admissions as to the mode 
of deraigning title? Clearly it was to prove that his 
patent was not embraced in the Moreno grant. The lo- 
cation of the north line becomes on the trial the pivotal 
issue, and if the jury is to “adopt the method of locating 
said line, which is most favorable to the plaintiff in this 
vase,” then is it no longer true that “he who alleges must 
prove.” 

But, moreover,it must be borne in mind that this is an 
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ejectment suit, and “it is a universal rule that the party 
claiming a right to lands must recover, if at all, on the 
strength of his own title, and not on the defects in that of 
his adversary. 

Wait’s Action and Defenses, third volume, page 12. 

Adams on Ejectment, 30. 

Wallace vs. Swinton, 64 N. Y. (19 Sick.), 188. 

Gaulding vs. Clark, 34 N. H., 148. 

Boylan vs. Meeker, 4 Dutch, 274. 

Butler vs. Davis, 5 Nebr., 52. 


The Fourth Assignment of Error 


relates to the fourth exception, which was as to the re- 
fusal of this prayer. — 

The defendant, by his counsel, asked the court to give 
the following charge to the jury, to wit: 


“Tf the proof does not satisfy you that the two hack- 
berries (said to have been found by Bigham in 1854, 560 
varas north, 20 east from the point where the distance 
gives out, measured from the lower river corner) have 
been identified as the same which were marked by the 
original surveyor for the northeast corner of the Moreno 
survey, then, if they believe, from the evidence, that the 
western and the northern lines were run according to the 
field-notes, they should find for the defendant.” 


This prayer is stated in as simple form as language 
can be made, for if the jury was satisfied that the Bigham 
hackberries were the northeast corner, that was an end 
of the business. But if they were not satisfied that the 
two hackberries were identified as those marked by the 
surveyor for the northeast corner of the Moreno grant, 
then there was an inevitable alternative, if the jury had 
any faith in human testimony, and that was that the sur- 
veyor began at the southwest corner, opposite the mouth 
of the Lampasas creek, and ran and located the west and 
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north line according to the description of the grant. And, 
ifthis were true, Bigham corner or not, the Daws patent 
was inside that north line. It is true the jury might not 
be satisfied that the Bigham hackberries were the north- 
east corner and yet not believe that the north and west 
lines were according to the field-notes, but belief in both 
propositions was impossible, for they were incompatible. 

The prayer properly made want of satisfaction with the 
identification of the Bigham hackberries a condition pre- 
cedent “to believe from the evidence” the second proposi- 
tion. It was a question of fact for the jury whether the 
Bigham corner was identified ; also whether the first two 
lines were run according to the field-notes. If the Big- 
ham hackberries were out of the way, then the question 
recurred as to the first and second lines. 

It was admitted, and it was proven by the surveyors on 
both sides, that if the north line was run according to the 
field-notes of the grant it included the Daws patent within 
the Moreno grant. 

To locate the grant in accordance with the known lines 
following the footsteps of the surveyor is the settled rule 
and accords with the conclusions of common sense and 
the very reason of the thing derived from long experi- 
ence. It is not only the rule of location by general judi- 
clal interpretation, but-it was specifically interpreted by 
this court, and by it applied to this case when previously 
here. It was superior to the charge of the court that the 
jury might reverse the course of the east line and by 
taking a distance which had’ been “guessed at” upon a 
line which, although run and marked, had never been 
measured, and at the end of that distance make a cor- 
ner. But this prayer waives present consideration of the 
previous errors of the court below, and simply asks that the 
correct rule of location may be adopted, provided the jary 
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was not satisfied with the identification of the Bigham 
corner. 

The prayer was essential to the rights of the defendant 
as it would explain and elucidate the general charge of 
the judge by fairly submitting to the jury the proper 
effect of the location of the west and north lines, if the 


jury believed they were run according to the field-notes, 
_and were not satisfied with the identification of the Big- 


ham hackberries as the original northeast corner, and 
this court said “the request would have been a proper one 
had it been qualified with the condition that the two 
hackberry trees were not satisfactorily identified as those 
called for in the Moreno grant.” 

The effect of the refusal of the prayer was practically, 
after the discussion of different modes of locating the 
grant, to disavow and annul what the court has said in 
the opening as to following the tracks of the surveyor 
and to leave upon the minds of the jury the belief that 
other legal principles which had been discussed obviated 
the obligation to consider the west and north lines in 
any event. 

That it was refused after all that had been charged as 
to the east line and the Bigham hackberries almost sug- 
gests judicial unfairness. 

When this case was here before there was an exception 
based upon the refusal of a prayer similar to this, except 
that it had not the condition which this has, “that the 
two hackberry trees were not satisfactorily identified as 
those called for in the Moreno grant.” (113 U.5., 606.) 
And this court says (p. 607) “The request, therefore, 
should have been that if the jury did not believe the 
hackberries were the same, then, if they believed that the 
two lines were run according to the field-notes, they must 
find for the defendant.” The present prayer was fairly 
and fully framed in accordance with the views of this 
court, but it was refused. 
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The Fifth Assignment of Error 
relates to the fifth exception, which was as to the re- 
fusal of this prayer. 
And the defendant asked the court to charge the jury 
further as follows, to wit: 


“That if the testimony is not sufficient to identify the 
two hackberries, said to have been found by Bigham in 
1854, with those called for in the field-notes of Maximo 
Moreno grant as the true northeast corner, as fixed on the 
ground by the original surveyor in 1833, and if the jury 
can not fix the northeast corner nor the back line by any 
other marks or monuments, then they will fix it by 
the corner and distance of the first and second lines 
of the survey, except that the second line of the survey 
should be extended, so as to meet the recognized east line, 
as marked and extended beyond the hackberries.” 


This prayer is more comprehensive than the preceding 
one, and by negativing more conditions contracts the 
real issue as to the question involved. ‘The question in- 
volved was the location of the Moreno grant, and the 
issue upon it was the true rule of location to be adopted 
under the circumstances of the case. The court had in 
its general charge correctly laid down the requirement of 
“the rule of law and of common sense to follow the tracks 
of the surveyor on the ground” only to call the: jury 
away from its consideration by advising them that they 
need not begin at the beginning corner, and might (ca- 
priciously) reverse calls and trace the lines the other way, 
and could begin at a corner which had been fixed arbi- 
trarily without measurements, and make a corner upon 
an unmeasured line by tracing it for the estimated dis- 
tance and ignoring its blazed extension, which was well 
identified. That from a corner thus located a line nfight 
be run where no trace of a line was to be found to be 


31 


substituted for a parallel line marked and identified by 
course and distance. Now, however, after all of this has 
been talked into the jury, the defendant prays that the 
jury may be charged that if the identity of the Bigham 
hackberries on the northeast corner is not sufficient, and 
if they can not fix the north line and the northeast cor- 
ner “by any other marks or monuments, (that) then they 
will fix it by the corner and distances of the first and 
second lines of the survey.” This prayer was refused. 
No modification of it even was given. The refusal was 
absolute. 

When this case was here before this court was very ex- 
plicit as to what the instruction should have been to the 
jury, and this prayer is framed almost in totidem verbdis as 
the direction of this court, and we desire now to call your 
attention particularly to the language you then used, at the 
bottom of page 607 and on page 60S, as showing more 
clearly and forcibly than we can possibly do the reasons 
which made the allowance of this prayer essential to the 
just protection of the rights of the defendant. 

Unquestionably the charge was sound and correct in 
itself, and in view of the rest of the charge the refusal of 
this prayer was well calculated to prejudice the case of 
the defendant. 


The Sixth Assignment of Error 


Relates to the sixth exception, and it was taken toa re- 
fusal to charge the jury to disregard certain evidences 


as follows: 


“The defendant asks the court to charge the jury as 
follows: 

“The jury are charged that the field-notes which en- 
tered into and formed part of the title originally made to 
Maximo Moreno, are those which are to contro! them in 
their findings in respect to the work of the surveyor in 
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the field; that they will not consider any field-notes of a 
survey purporting to have been made for Sawyer, unless 
the evidence should show that the field-notes last men- 
tioned entered into and were incorporated in the grant 
made to Moreno; and unless the proof shows that the Saw- 
yer field-notes are those which entered into and formed 
part of the title to Moreno, then they will disregard them 
and look only to the field-notes in the title issued to Mo- 
reno. 


W hich charge the court refused to give to the jury; Lo 
which refusal the defendant, by his counsel, then and 
there excepted and still excepts, and pray that the same 
will be allowed and enrolled as such, as bill of exception 
No. 6, which is accordingly done. 

[t is quite clear that unless the field-notes of the-sur- 
vey purporting to have been made for Sawyer entered 
into and became a part of the Moreno grant under which 
the defendant claimed title, they were not competent as 
evidence, unless, indeed, they were shown by the evi- 
dence to have entered into and made a part of the title of 
the Moreno grant. ‘These field-notes, unless directly con- 
nected by proof with the defendant’s title, must come 
under the general classification of “ hearsay,” and are ob- 
noxious to all of the rules relating to such evidence. 

Of course an objection to their introduction would 
have been premature, as the purpose of their introduction, 
or what they contained really, could not be anticipated ; 
but when they are spread upon the record, it 1s patent 
that they have no connection with or bearing upon the 
case, as no evidence, whatever, was introduced to connect 
them with it. The only course for the defendant to adopt 
was to ask the instruction which he did in relation to 
them, and we submit that it was error to refuse it. 

Wm. E. EARLE, 
Attorney for Plaintiff in Errer. 


KELLOGG ButLpINnG, Wasnineton, D. C. 
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IN THE 


Supreme Court of the United States. 
OCTOBER TERM, 1889. 


No. 119. 


KF. H. AYER ert aAt.. PLAINTIFFS IN ERROR. 


A. E. WATSON, DEPENDANT IN ERROR. 


In Error to the Circuit Court of the United States for 
the Northern District of Texas. 


BRIEF IN REPLY POR PLAINTIFFS IN ERROR. 


In the brie { for thre ch fendant in error 18 an elaborate 


discussion to sustain the admission ol the deposition of 


Johnson, which had been taken in another suit, between 
other parties in 1560, the admission whereof in this case 
was excepted to and is the subject of the First Assignment 
of Error herein. 

The argument of counsel is based upon the proposition 
that, “as the question is one In reference to land titles in 
Texas, the rule as there laid down by the highest court 
of the State must govern.” 

It is respectfully submitted that this proposition is 
wholly erroneous. It rests upon the confusion of the 
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effect of the decisions of a State court, which have become 
“fixed rules of property.” 

[t is true that, with certain specific limitations, the rule 
as to the competency of witnesses is by statute made the 
same as In the State court In which the Federal court 1s 
held (12 8. L., 588). The rules of evidence in the courts 
of the United States are those which were of force at the 
date of the adoption of the Judiciary Act (September 24, 
1789), and the amendments and modifications thereof 
adopted since then by express statute. The jealous care 
with which Congress has avoided the adoption into the 
ederal procedure of the rules of evidence of the States 
is well illustrated by a provision in the “act to further 
the administration of justice,” enacted June 1, 1872 (17 
S. L.. 196). In the fifth section of that act it is provided 
that the pleadings and practice of the United States courts 
(except in equity and admiralty) shall be conformed to 
those of the States, respectively, in which the courts were 
held, but even while making this broad. change, there is a 


significant and important limitation, as follows: 


“Provided, however, nothing herein contained shall 
alter the rules of evidence under the laws of the United 
States, and as practiced in the courts thereof.” 


The law of the United States as to the admission of 
depositions taken in other sutts between other and difter- 
ent parties not privies, is readily seen in the following 
Cases: 

In Rutherford vs. Geddes (4 Wall., 220) the rubric is 
as follows: 


Si. Depositions can not be used on the trial of a suit 
in admiralty, which were taken in another suit concérning 
the same subject-matter, where the party against whom 
they are offered was not a party to the suit in which they 
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were taken, nor privy to any such party, and had no 
right to cross-examine the Witnesses 

“2. Nor can depositions be read in admiralty any more 
than at common law, without some sufficient reason being 


shown why the witness was not produced at the hearing. 


*? 


In Marine Insurance Company vs. Hodgson (6 Cr., 220) 
the court below ruled out a deposition, and this ruling 


being assigned for error, this court said: 


“But if it were proper, for the purpose of discrediting 
any testimony which had been oftered by the plaintiff, to 
show where The Hope had been taken, it is not thought 
that the Circuit Court erred in instructing the jury that 
the deposition of Murray was not competent evidence to 
prove that fact If all the proceedings in the admiralty 
had been read by the plaintiff, without any previous 
agreement on the part of the defendants, to save every 
objection to their contents, excepting the matter of authen- 
tication, the court will not say that the defendants might 
not have insisted on using any deposition, among the 
papers, Which made in their favor; but, as the plaintifl 
could have read them for no other purpose than to prove 
the libel and conde mnation, and must have attempted to 
prove no other tact Dy them, for which purpose it Is @€X- 
pressly stated that the y were offered, and is the defendants 
had, by their acTreement, explicitly res rved to themselves 
every objection to their contents, it do Ss not appear rea- 
sonable LO permit them to select a deposition as evidence 
for them, while the plaintiff could not have made use of 
that, or any other, if ever so favorable to himself. The 
Circuit Court, therefore, did not err in the instruction 
which it gave to the jury on this subject.” 


In Tappan vs. Beardsley (10 Wallace, 427), the rubric 
is as follows: 

1. It seems that, to establish the fact that a certain suit 
was brought, or the time of its commencement, the record 
of it may be used against one who was no party to it, but 


only so much as Is necessary lor that purpose is admis- 
sible 

2 Depositions if i, ich (ie incorporated unto such a record are 
nol adm 18. bli WI anothe suit. where thie nnitnesses are COMPe- 
tent and can be procured In the second sult. 
>. The right and the opportunity in a person to CTO88- 
eramine are essential to the use of such depositions against 
ham. 

And, in concluding the opinion, this court says: 
“Upon this question the case of the Marine Insurance 
Company Us, Hodgson, Rutherford vs. Geddes, and Lay- 
bourn vs. Crisp are directly in point; and the authorities 
cited by Mr. Taylor in his work on Evidence fully sus- 
tain the proposition laid down by him, that depositions 
In chancery Can only be read when the bill shows that 
the cause was against the same parties or those claiming mn 
privity uith them. : 

“For this error the judgment of the Circuit Court Is 
REVERSED AND A NEW TRIAL AWARDED.” 


When this ease had been thrice tried in the lifetime 
of the witness, and his testimony was before it, and no 
reference made to this deposition nor to the subject-matter 
in any way, and that after death had closed his lips to all 
explanation and cut 6ff the party from cross-examination 
in relation thereto, that a deposition, taken in 1861, in 
another and different suit, between other parties, and 
with whom there is no privity, should be resurrected, 
after twenty-five years of slumber, to contradict the tes- 
timony of the deceased witness, is a proposition abhor- 
rent to every principle of reason and justice. It is not 
sanctioned by either the California cases nor the Texas 
cases cited. 

Every case must be proven by the best evidence 
whereof it 1s susceptible. The surveyor and the chain- 
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5 
bearers are in all matters of survey the best witnesses. 
In their absence, and the inability to produce them as 
witnesses to settle a disputed location the question of 
boundary is so far a matter of hearsay as often to warrant 
courts in accepting testimony as to what the deceased 
surveyors and chain-bearers have been heard to state in 
relation to the identity of location. 

But such is not this case. The original surveyor was 
examined in it by deposition, and it was before the court. 
It had been on three previous trials. He died without 
the deposition of 1861, or its subject-matter being In any- 
wise referred to. ‘The deposition of 1561 was not pro- 
duced when that of 1879 was taken. The witness had 
no opportunity of explaining his previous statemenfs. 

The plaintiff in error never had any opportunity of 
cross-examining him on the statements of the 1861 depo- 
sition. 

Besides William Duty, one of the original chain-bearers, 
was orally examined on the trial, and there is no conflict 
between his testimony and that of the deposition of 1879, 
and both were corroborated by the calls in the field-notes 
and the grant. 

The deposition, therefore, was not wanted to supply the 
absence of “the best evidence,” the only case in which 
hearsay is ever warranted, but it was put in either to con- 
tradict the deposition of 1879 or as original conflicting 
evidence whereon to base prayers. 


The language of this court, in Lucas vs. Brooks (18 
Wall., 454), seems apropos: 


“A judge well performs his duty when he guards the 


jury against having their attention diverted from the real 


issue by the introduction of immaterial evidence.” 
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To say that “it does not appear that its admission 
worked any harm to the defendant, or was such an error 
as should compel still another trial,” is to beg the whole 
question. ‘The erroneous admission of this evidence has 
led the court below into a string of errors, both in the 
general charge and in the refusal of the prayers of the 
defendant, besides the error per se in confusing the minds 
of the jury, and leading it from the true issue in the case 
to consider incompetent and misleading evidence. 

This admission of incompetent evidence furnishes the 
only pretext upon which the charge (in the general 
charge) was given, which begins “(If) the proof does not 
satisfy you that the west and north lines were actually 
measured by the original surveyor (then) you may fix 
the north line of this grant in either of these two ways.” 
One of these two ways was to begin at the southeast corner. 

This charge then based upon and rested solely on this 
clearly incompetent testimony entirely neutralized what 
the court properly said in the beginning of the charge as 
to following “the tracks of the surveyor on the ground, 
so far as the proof enables you to follow them on the 
ground with reasonable certainty.” 

This incompetent deposition cast doubt on the compe- 
tent testimony of the original surveyor that the west and 
north lines were actually run and measured upon the 
ground, beginning at the southwest corner, which was 
corroborated by Duty, the chain-bearer, and by the field- 
notes. 

This incompetent deposition furnished the semblance 
of a reason for refusing the two prayers of the defendant, 
which were framed upon the former decision of this 
court. 

This incompetent deposition suggested to the jury,that 
the east line was or might have been the first line run in 
opposition to the proof of the regular deposition of John- 


son, the surveyor, and the testimony of Duty and the 
field-notes. 


It was confusing; it was misleading, and it was. wrong 


in itself, and if it stood alone would, we respectfully but 


earnestly submit, constitute ample ground for remanding 
the cause. 
Wma. E. EARLE, 
Alim ney for Plaintiffs in Error. 


Kellogg Building, 


WASHINGTON, DL. ¢ 


¢ 


oe ‘- e+ De 
a ; s oe 
ome ; f. 4, | 


“a 7 : Se yt, . ih 
i 3 a Bae oat : ‘ fa.) 
oe hed a ae 
— re : or 
’ ee ity 
; 


aided os > z * 

. i = _ eal 

RIV TR TOOK 

i \ { . re ' 


(November 15, 188.) 


Supreme Court of the United States. 


OCTOBER TERM. 


AYERS 
’ as. + No. 119. 
WATSON. | 


W. HALLETT PHILLIPS, 
For Defendant in Error. 


R. O. Polkinhorn, Printer, 632 & 634 D Street, N. W. 


SUPT me Cour 0] the | niled States. 


OCTOBER TERM 


AYERS 


WATSON. 


Brief of W. Hallett Phillips for Defendant in Error. 


This case was once here before on writ of error pros- 
ecuted by Ayers. We give the statement of the 
facts contained in the opinion of this Court in Ayres 


rs, Watson. in 113 U. s.. 004. 


This was an action of trespass to try title of 
certain land in Bell County, Texas, originally 
brought in the District court of said county by 
Watson, the defendant in error, against the 
plaintiffs in error and one Anderson. The land 
claimed was described in the petition as a tract 
lying in said county of Bell, about fifteen miles 
northeast by north from the three forks of Little 
River, stating the boundaries. The defendants 
excepted to the petition for insufficiency of law, 
and also pleaded not guilty. Oneof them, Frank 
Avers, pleaded specially that he was owner in 
fee simple of a tract of eleven leagues granted 
by the government of Coahuila and Texas to 
Maximo Moreno in the year 1833, describing its 
metes and bounds ; and he alleged that the land 


described in the plaintiff's petition and claimed 
by him under some pretended patent from the 
State of Texas to the heirs of one W. W. Daws, 


deceased. was embraced within the boundaries 

, , } } : 
Ot snid eleven-leagune grant, Woich was an eldel 
' | ry I iti 


By agreement of the parties, the patents or 
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grants under which they respectively) claimed, as 


set forth in the petition and answer, and their 
dernaignment of title under the same. were ad. 
mitted on the trial, and the controversy was re 

duced to the simple question of locating the sur 

veys on the ground. The tract claimed by the 
plaintiff, Watson, was one-third of a league, pat 

ented to the heirs of Walter W. Daws, and its 
position was well ascertained and defined ; and 
the question was, whether it was or was not em- 
braced in the older survey of the eleven-league 
grant, owned by the defendant Ayers, which 
was described in the tield notes of the gvrant, as 
follows, viz: “‘situated on the left margin of the 
river San Andres, below the point where the 
creek called Lampass enters said river on its 
opposite margin, and having the lines, limits, 
boundaries, and land marks following, to wit 

Beginning the survey ata pecan (nogal) fronting 
the mouth of the aforesaid creek, which peean 
serves as a land-mark for the first corner, and 
from which 14 varas to the north 59° west there 
Isa hackberry 24 inches diameter and 15 varas 
to the south 34° west there is an elm 12 inches 
diameter; a line was run to the north 22° east 
22,960 varas and planted a stake in the prairie 
for the second corner. Thence another line was 
run to the south 70° east, at 8.000 varas crossed 
a branch of the creek called Cow Creek, at 10,- 
600 varas crossea the principal branch of said 
creek, and at 12,580 varas two small hackberries 
served as land-mark forthe third corner. Thence 
another line was run to the south 20° west, and 
at 3.020 varas crossed the said Cow Creek, and 
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26,400 varas to a tree (palo) on the aforesaid 
margin of the river San Andres, which tree is 
called in English ‘box-elder,’ from which 7 varas 
to the south 28° west there is a cottonwood with 
two trunks, and 16 varas to the south 11° east 
there is an elm lL) inches diameter. Thence fol- 
lowing up the river by its meanders to the be- 
ginning point, and comprising a plane area of 
eleven leagues of land or 275 millions of square 
vVaras. 

This tract extended backward from the river, 
in a northerly direction, from twelve to four 
teen miles, and, as that was about the distance 
from the river of the tract claimed by the plain 
tiff, the question was whether it embraced the 
latter. If it did, being held by an elder title, 
the defendant would be entitled to the verdict: 
if not, the plaintiff would be entitled to it. Under 
the concessions made by the parties, the burden 
of proof was devolved upon the defendant to show 
that this eleven-league tract extended se far back 
from the river as to embrace the plaintiff's land, 
or any part of it. 

The ‘evidence was that of surveyors and 
chain-bearers, and tended to show the fol- 
lowing facts, namely, that, by commencing at 
the beginning point of the Moreno grant (the 
position of which was not disputed), and fol- 
lowing the lines of the survey by courses and 
distances only, it would embrace nearly the 
whole of the Daws patent; but run in this way, 
the lines would not coincide with certain well 
ascertained monnments, either called for in the 
grant, orconceded to mark and identify the foot- 
steps of the surveyor who originally located it in 
1833. Forexample, the easterly lineof thesurvey, 
which is identified by several miles of marked 
trees, and the southern terminus of which, at the 
river San Andres, is fixed by agreement of the 
parties and by monuments called for in the grant 
itself, is situated about 570 varas, or three-tenths 


of a mile, east of what its position would be if 
the courses and distances were followed; and, 
as fixed by such monuments, if the tract were 
made to extend as far back from the river as the 
defendant contends, it would contain fourteen 
or fifteen square leagues instead of eleven. But 
the point of greatest importance was to fix the 
position of the northern boundary line of the 
tract, to ascertain whether it took in or crossed 
the Daw’s patent. This was a line described in 
the survey as running from the stake set in the 
prairie, south 70° east, 12,580 varas, or Mexican, 
yards (about 6% miles), to two small hackberry 
trees. Of course, these-hackbarries marked the 
northern terminus of the eastern boundary line, 
before mentioned, which commenced from them; 
and two such trees, having all the old marks and 
blazes requisite, were found in said eastern 
boundary line (and were adopted as the north- 
east corner of the tract) in the course of an off- 
clal survey, made by the order of the court in 
S54. being at a distance of %6.0600 varas from 
the river San Andres—the distance given in the 
field notes of the grant, based on calculation and 
not actual measurement, being 26.400 varas: 
whereas, by following the courses and distances 
mentioned in the grant, the easterly line, ex- 
tended to the river, would be 30,760 varas in 
length, and, as before stated, would not coincide 
with the marked line gonceded to be the easterly 
line as run at the original survey. If the north- 
erly line of the Moreno tract should be located 
and fixed by taking for its eastern terminus the 
two hackberry trees referred to, it would not 
reach the plaintiff’s land, but would pass south 
of it a full half of a mile. The defendant, Ayers, 
however, disputed the identity of these hack- 
berry trees with those called for in the Moreno 
grant, and claimed that the grant extended a 
mile and a half, or more, farther north, which, 
indeed, it would do according to the length of 


the first course measured from the beginning 
corner ; and he adduced testimony to show some 
marked trees north of the two hackberries, in 
the line of the eastern boundary, corresponding 
to his views, and some marks along the northerly 
or back line, claimed by him to be the trne line. 

The controversy, therefore, was substantialiy 
reduced to this alternative, namely : If the first 
line of the survey taken according to its course 
and distance should govern the position of the 
back line, the Moreno tract would inelude the 
greater part of the Daw’s patent; but if the two 
hackberry trees, discovered in 1854, were to be 
regarded as identical with the trees referred to 
in the field notes of the survey for the northeast 
corner thereof, then they would fix the position 
of the back line, and the Moreno grant would 
not include any part of the Daw’s patent. 


The judgment in favor of Watson was reversed on 
a single point involved in the charge of the Court. 
All the other exceptions were overruled. 

The judge below had charged that if the jury were 
not able to fix the disputed lines, or the disputed 
portion of the line, with reasonable certainty, they 
might locate the back, or the northerly line, so as to 
embrace eleven leagues between it and the river, and 
between the east and west lines, as acknowledged by 
the parties. 

In thus charging, this Court held there was error. 
It was allowing the jury to make the location of the 
back line depend on the quantity of the land en- 
closed, if they could not fix it from the evidence. 


The case having been retried. there was again a 
verdict and judgment for the plaintiff Watson, to 
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reverse which Ayers for a second time, brings the 
case to this Court. 

The controversy is the same as when the case was 
first here, and the inquiry is as to the location of the 
northern line of the Moreno survey and the ascer- 
tainment of the identity of the two hackberry trees 
called for in the field notes of that survey, for the 


northeast corner thereof 


Before proceeding to a discussion of the charge 
given and the requests of the defendant, which were 
refused, the question of the admissibility of certain 
evidence, the admission of which was excepted to by 
the defendant, should first be noticed. This ruling 


constitutes defendant's first exception. 


Plaintiff read in evidence the patent from the State 
of Texas, dated 16th September, 1850, to the land 
claimed by him, having the metes and boundaries as 
set forth in his petition. 

The defendant read in evidence the original grant 
to Maximo Moreno, dated 18th October, 1833, con 
taining the metes and boundaries as set forth in de- 


fendants’ first amended original answer, filed April 


lt was admitted that the plaintiff and defendants, 
respectively, held and deraigned. title from and un- 
der the patent and grant above referred to, accord- 
ing to agreement in writing in this cause filed. 

lt was admitted by both parties, that the upper and 
lower corners on the river of the Maximo Moreno 
eleven-league grant, are extant as called for in the 
original grant to Maximo Moreno, and their corners 
are not In dispute. 


; 


The defendant read in evidence the deposition of 
I’. W. Johnson, taken in 18 
he testified that he was principle surveyor for Aus 


78 and 1880, in which 
tin’s colony in 1833, and that year began at a place 
where what is knownas thereserve crosses San Andres 
or Little River, and, for the purpose of getting a base 
line upon which to make corner, he measured upward 
to the junction of the Salado, Lampasas, and Leon 
rivers, called the three forks, in. what is now Bell 
County, Texas. He meandered the river upwards 
on both sides to that point. On the east side of the 
San Andres river, opposite where the Lampasas River 
enters the San Andres river, he began to makea series 
of surveys on the north side of the San Andres river. 
The first survey made wasthe Maximo Moreno eleven- 
rue survey. This survey was c¢ mmenced at the 
point opposite the mouth of the Lampasas river, as 
called for in the field notes of the grant, and a line 
was run thence on the course called for in the grant 
the distance called for. the chain being used to 
measure the distance The northwest or second cCor- 
ner called for in the grant was thus established by 
him, the distance giving out in the prairie. In run- 
ning the west line, I made an offset toavoid crossing 
the Leon River, which was about hity or sixty Vrs. 
wide. This offset was made soon after leaving the 
beginning corner, there being a peculiar bend in the 
river at that point. Fromthe northwest corner thus 
established the second line was run the course and 
distance called for in the grant. Several streams 
were crossed on this line at distances not now recol- 
lected, and the northeast corner established on two 
small hackberries in Cow Creek bottom. From the 


northeast or third corner so established a line was 


illed forin the grant to San An- 


run inthe course ca 
es Rive} This last line was marked out but not 
sured, because it was not usual or necessary to 
measure the closing Il! 
* is : - +] +] Salant en ae 
Was admitted OV fendaut that the distance as 
measured on the ground from the northeast corner 
@ ‘ :P*c> | es ill , ' , ‘y * ’ f - 
toa creek ealled for inthe grant was some foul 
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that is, the distance is 7,500 instead of 3,500 vrs.: 
and, on cross-examination, being asked to account 
for the discrepancy, said the distances called on that 
line were not measures, but guessed at. No part of 
the east line was measured. The exterior lines were 
marked with blazes. ‘The corner trees and bearing 
trees, where there were such, were marked with 
blazes, with two hacks aboveand two below. In an- 
swer to question, on Cross examination, he said that 
he did not begin the survey at the southeast corner, 
but he br van at the southwest corner, at the three 
forks at the mouth of the Lampasas, and actually 
traced the lines in the order set forth in. the field- 
notes. The field-book containing the same, which | 
kept, | examined, which | don’t remember to have 
examined until a month ago, and as hereinbefore 
stated. 

The plaintiff, in rebuttal to Johnson’s testimony, 
as above set forth, it appearing that said Johnson 
died in 1884, offered to read in evidence a deposi- 
tion of Johnson, taken in 1860, in a certain suit 
then pending in Bell county, Texas, wherein David 
Ayers was plaintiff and Lancaster was defendant, in 
which he stated in answer to question therein pro- 
pounded that he began the Moreno survey at the 
southeast corner and ran thence northerly. The 


north line was then run westwardly, and the third, 
if run at all, was ‘run southwardly to the river. I 
am of the opinion that no western line was'‘tun, but 
was lelt open, but the eastern and northern lines 
were run and measured. It was not usual to meas- 
unre the closing lin To the reading of which last- 
mentioned deposition, proven to bein the handwrit- 
ing of Johnson, taken in 1860, the defendant ob- 
jected, upon the ground that the deposition had been 
taken in another and different cause, between other 
parties, before the institution of this suit: and the 
sume witness having testified in answer to interro- 
gatories and cross-interrogatories propounded here- 
in in 1877 and 1880 respectively, it was not compe- 
tent as original evidence nor admissible to contra- 
dict or impeach the testimony of the witness John- 
son, as given in his deposition read by the defend- 
ant, notwithstanding the death of Johnson. R. 17. 


We submit that the deposition of Johnson was 
properly admitted as evidence to goto the jury with 
the other evidence in the case, in order to endble 
them to ascertain the disputed lines of the Moreno 
survey, which had been run by the party making the 
deposition. 


The precise point was determined in favor of the 
admissibility of the evidence, by Mr. Justice FIELD, 
in delivering the opinion of the Supreme Court of 
California in the case of Morton vs. Folger, 15 Cal., 
277. 

It was on the authority of that case, that the evi- 
dence was admitted, and it so completely covers the 
point that we refer to it at large. | 


id) 


[n explanation of the conflict of boundaries aris- 
ing under the Souter grant to the land claimed by 
the respective parties, the deposition of the deceased 
surveyor employed by Souter, taken in a different 
action between different parties, was admitted in 
evidence as to the position of the southern boundary 
of the'survey. 

The question, say the court, is thus presented, 
whether the deposition of a survevor who ran the 
boundary lines of a grant taken in one action is ad- 
missible in another action between different parties, 
as to the location of such lines, after his death. 

The court at great length examined the authori- 
ties: and conclude that the deposition was admissi 
ble. 


[In this country, they observe, the admissibility of 
this kind of evidence is carried to much greater 
length than in England. In the survey of large 
tracts, landmarks are often formed of a temporary 
character, which, in the progress of settlement and 
improvement, disappear, leaving their location to rest 
only in the recollection of the neighborhood. In 
such cases evidence of reputation or hearsay is re- 
ceived from necessity for the protection of the rights 
of parties. It is not necessary, however, according 
to the authorities in the majority of the American 
States, that the hearsay to entitle it to be received, 
should be general or relate to boundaries in which 
the public or numerous persons are interested. It 
may be limited to particular facts embracing the de- 
clarations of a single individual, provided such indi- 
vidual had, from his situation, the means of knowl- 
edge and was disinterested in the matter, and may 
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relate only to the boundary of a private estate. Its 
admissibility cannot, of course,be affected by the 
fact, that it is reduced to writing and was made 
under the solemnity of an oath in a judicial pro- 
ceeding. These circumstances, if they can have any 
weight, must augment the confidence expressed in 
the accuracy ,of the declarations. 

The question was re-examined and the previous 
decision affirmed in Cornwall vs. Culver, 16 Cal., 
428. 

As the question is one in reference to land titles 
in Texas, the rule, as there laid down by the highest 
court of the State must govern. 

According to the long established rule of evidence 
in that State, the deposition of Johnson was admis- 


sible. 


In George vs. Thomas, 16 Tex., 92, witness testi- 
fied to what Tone the surveyor said as to the divid- 
ing line of asurvey. The objection to this was over- 
ruled, the court holding that he was a public sur- 
veyor, and his declarations were clearly admissible. 

‘¢On these questions of boundary, the court 
have gone much further and under certain re- 
strictions, have freely admitted hearsay evidence 
to establish old surveys and boundary lines.’’ 


In Stroud vs. Springfield, 28 T., 665, certain notes 
of a deceased surveyor, found among his private 
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papers, were offered. The court say: 


‘‘If the genuineness of these papers had been 
sufficiently proved, in our opinion, they would 
have been admissible in evidence as the declara 
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tions of the party making them, for the purpose 
of aiding in the ascertainment of the boundaries 
of the Powell league. 


In Speer vs. Coafe, in reference to the declara 
tion of a deceased chain ecarrierv. who had pointed 
out to the witness a certain corner tree of the 
survey, it is said by the court: ‘It cannot be 
doubted at this day, that the declaration of de 
ceased persons who shall appear to have been In 
a situation to possess the information, and are 
not interested, shall, on a question of boundary, 
be received in evidence. 

‘*Thesame doctrine is, 1f possible, more strongly 
asserted in Blythe vs. Sunderland, where the 
declarations of a deceased surveyor, who had 
pointed out to the witness a corner of the survey, 
were ruled admissible. The latter case was 
cited, with apparent approbation, by Justice 
WHEELER, 1n delivering the opinion of the 
court in George vs. Thomas. It was not pre 
tended in either of these eases, that the declar 
tion were a part of the res ge sie. 

‘* Evidence of the character, except when it was 
a part of the original ves gestae, was not admis- 
sible at common law to prove the boundaries of a 
private estate. Its admission was restricted to 
cases Involving questions of a general or public 
nature. Ifthe matter in controversy were ancient 
and not susceptible of better evidence, any proof 
inthenature of traditionary declarations, whether 
oralor written, if it appeared that they were made 
by parties having competent knowledge, was ad- 
missible, subject to the qualification that it must 
be a matter of public or general interest. 

‘The question of the admissibility of this ehar 
acter of evidence, seems to have turned upon the 
natureof the reputed fact, whether it were of inter 
est to one party only, or to many; [f the latter, 
it wasadmissible ; if the former it was excluded. 
The tendency of American decisions has been to 


& 


break in uponthisrule of the common law, in ref- 

erence to questions of private boundaries, and to 

remove the restrictions which exclude evidence 

of this character in such cases. This has been the 
1 result of necessity. Our land marks are usually 
of perishable materials,and by the settlement and 
improvement of thecountry and from other causes, 
they ase constantly he ing destroy d: if is there- 
Sore indispe nsible in Many CUSES, that he aTSsay OTF 
reputation should 77, a ceived lo establish old 
hou ndare is. . 

In Sasser vs. Herring, the Chief Justice de- 
livering the opinion of the court, said: ‘*‘ We 
have, in questions of boundary, given to the 
single declarations af (! decease ad individual. 
as loa line or corner, the weight of common repu 
tation, and permitted such declarations to be 
proved under the rule that in questions of boun- 
dary hearsay isevidence. Whether this is within 
lhe SEUROV and Spi) if of the rule i8 now foo late lo 
inquire; it is the well established law of this 
State and if the propriety of the rule were now 
TOR integra, perhaps lhe jif cessily of the CURSE, 
arising from the situation of our country and the 
want of N¢ lf erident te) mini of Ous lands. would 
require ils adoption 
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‘* There is astrong array of American authority 
which seem to support the common law rule; 
but the courts cf a majority of the States, it is 
believed, hold the same doctrine asserted in the 
cases | have cited.”’ 


a. 


Welder vs. Carrol/, 29 T., 333, cites the former 
cases, and holds that if the locality can be proved by 
witnesses who can from their personal Knowledge 
or from information derived from veneral reputation, 
or from its having been pointe douttothem by lhe sur- 
veyor by whom it was run, or others who were pres 
ent at the time or cognizant of the fact. this will fix 
and mark its position 
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In Hoeans vs. Hunt, 34 Tex., 113, the court held 
that the declarations of a surveyor who claimed to 
have run the line, upon the ground, as to the loca- 
cation of a boundary line, may, after the death of the 
surveyor, be proved by the witnesses to whom he made 
the declaration. 

In this case the court made a most elaborate ex 


amination of the law. 


In Smith vs. Russell, 37 'T., 255, a boundary line 
was proved by the hearsay evidence of Egery. It 
was sought to reverse the judgment. The English doc- 
trine was relied on by the counsel, and it was urged 
that in alate case the Texas court seemed inclined 
to *‘come back to the English doctrine.”’ But the 
court in its opinion cites and maintains the former 
case, saving ‘**¢/ és a well seltled rule that the decla- 
rations of deceased witnesses may be proved to fix 


the location of corners and lines.’ 


In the case of //unt vs. Frans, 49 T., 314, the doc- 
trine is reaffirmed with emphasis. 

In Coleman vs. Smith, 55 Tex.. 254. the declara- 
tions of a commissioner who acted as such in making 
a partition of land, were, after his death, permitted to 
be given in evidence in regard to the location on the 
ground of a line established by him in making such 


partition. 


In Jucker vs. Smith. 68 Texas, 478 (1887), the court 
say, ‘Sit is well settled by our decisions, that the dec- 
larations of disinterested parties since deceased, 
who were ina position to know a boundary line are 
admissible in a controversy about such line.’’ 


SE —— Oe 


hn 


Some of these cases are reviewed in //unnicull vs. 
Peyton, 102 U. S., 3833. and held not to be opposed to 
the common law rule which, the court say, excluded 
the evidence offered in that case. 

Such evidence consisted of the testimony of a wit- 
ness as to what a deceased stirveyor had told him as 
to the loeation of a certain line of a survey. The 
court expressly say, that it was to be noticed, that the 
witness himself had no knowledge of the location, 
except what the deceased surveyor had told him. 

This evidence was very different from that now in 
controversy, and which consists of the sworn written 
statement of the very surveyor who had run the sur- 
vey. 

The evidence rejected in the case cited, was a dec- 
laration of a deceased party made in the hearing of 
a single witness, and as such should have been re- 
ceived, if at all, with very great caution. 

We submit that the general rule announced by the 
court as to the inadmissibility of hearsay evidence 
on the question of the determination of private 
boundaries, does not cover the evidence offered im 
the present case. The general observations in the 
argument of the opinion, should be taken in con- 
nection with the particular point before the court. 

We do not deem that we are called upon to con- 
tradict these general expressions. 

It is proper to observe, however, that the case was 
decided by a court of seven justices, and two of those 
taking part in the decision, dissented. 

In the subsequent case of Clement vs. Packer, 125 
U. S., 310, evidence identical with that admitted in 
the present case was held by this court to have been 
properly admitted. 


It 


It is true, the court say, that the evidence which 
consisted of the deposition of a deceased surveyor 
was, according to the local law, that of Pennsylvania, 
admissible to prove the location of a disputed bound 
ary lThe. ' 

They say also, that by the ENLIsn rule, evidence of 
the declarations of deceased persons are inadmissi- 
ble for the purpose of proving the boundary of a 
private estate, unless such boundary is identical 
with another of public interest. 


‘In many of the States this strict rule has 
been extended, and these declarations have been 
admitted to prove the boundaries of lands of 
private persons. T7'his extension of the rule has, 
ai lhink. been sustained by lhe weight of Ct 
thority in the American State courts. as justified 
“Upon grounds as Strong as lhose on which the 
original rule re sts.’’ 


The court further observe, that they do not deem 
it necessary to lay down any definite rule applicable 
to all Cases, as TO W hen declarations of deceased per- 
sons constitute valid evidence to establish private 
boundaries. 


Referring to the case of AHunnicut vs. Peyton, they 
say, that even under the summary of the general 
law in this country ‘‘as it was conceived to exist on 
the subject at that time, the evidence rejected in the 
present case ought to have been received. It is not 
hecessary for us to ayiprove or disapprove the de- 
partures from the original rule, because the court 
held that the evidence there offered under any well- 
established exceptions to the rule was not admissi- 
ble. Whether Moore, whose declarations were of. 
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fered, had made the survey, or had ever been upon 
its upper line, or on the upper line of the reserve, 
was proved only Dy his assertion, which the court 


allowed to he viven in evidence.”’ 


But could it be demonstrated that the evidence 
should not have been admitted, still, taken in con- 
nection with the charge of the court, the other evi- 
dence, and the prayers given and refused, it does not 
appear that its admission worked any harm to‘the 
defendant, or was such an error as should compel 


still another trial! 


On the merits generally we submit, that the ques- 
tion involved was fairly put before the jary, and 
that such charge was in exact accordance with the 
views of this court as announced on the former writ 
of error. 

We give the charge in full and we have italicized 
that portion to which exception was taken by the 
defendant, and which constitutes his second excep- 


tion. 


Charge given the Jury. 


In this case the defendant admits that plain- 
tiff is entitled to recover unless the Maximo 
Moreno grant, which defendant owns, and which 
is an older survey then the Daw’s survey, owned 
by the plaintiff, extends so as to include all or 
anv part of the Daw’s survey. 

The only issue between the parties is one of 
boundaries, and the burden of proof is on the 
defendant to show to your satisfaction that the 
boundary lines of the Maximo Moreno grant do, 
in fact, include a portion of the Daw’s survey. 


These boundaries being thus disputed, the de- 
fendant claiming that they do embrace a portion, 


at least, of the Daw’s survey, and the plaintiff 
contending that satd boundaries do not inelude 
any portion of that survey, it becomes your 
duty to TX sald boundaries from the proof riven 


you in this case. In considering the proof the 
rule of !aw (and of common sense) requires you 
to follow the tracks of the surveyor on the 
ground so far as the proof enables you to follow 
them on the ground with reasonable certainty, 
and where the surveyor cannot be tracked on 
the ground you wll follow the course and dls- 
tance he gives in the tield notes in the grant so 
fur as these do not conflict with the tracks that 
you do find that he made and marked on the 
ground ; and you will constantly bear in mind, 
in considering the proof in this case, that In fix- 
ing the boundaries of a grant the rule requires 
that course shall control distance as given in the 
calls of the field notes of the Survey, and that 
marked trees di: slgnating a corner or a line on 
the ground shall contrel both eourse and dis- 
tance. The fact that the lines of the Maximo 
Moreno grant include more than eleven leagues 
of land is wholly immaterial, exeept as a cir- 
cuimstance to ald vou in construing or weighing 
the other prool in the case. 

In order to reconcile or elucidate the calls of 
a survey in seeking’ to trace and fix the lines 
upon the ground, you are not required to begin 
at the corner called for in the grant as the ‘*be- 
ginning’ corner. The corner so named as the 
beginning corner does not control more than 
any other corner actually well ascertained and 
established, nor are you constrained to follow 
the calls of the grant in the order that said calls 
stand recorded inthe field notes, but you may 
reverke the calls and trace the lines the other 
way, and should do so if from your view of the 
proof to so reverse the calls will aid you to so 
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fix the boundaries of the Maximo Moreno grant 
as Will most nearly harmonize all the calls in the 
grant with the corners and lines that are estab 
lished and with the objeet of the grant. 

In reference to the boundaries of the Maximo 
Moreno grant these points are clearly established 
and accepted by the parties, namely, the exact 
location of both of the corners on the San An 
dres or little river, and the actual location on 
the ground of the eastern line from the 8S. E. 
corner on the course called for in the grant, and 
a distance several hundred varas further than 
the distance called for in the grant for this line. 
The actual location of the other or 8. W. corner 
and the course of the west line also fixes the 
distance between the east and west lines at any 
viven point, to be measured on the course of 
the back or north line without regard to the dis- 
tance called for in the grant as the length of 
said back ornorth line. You will perceive that 
if the proof enables you to fix the.true distance 
for the length of either the west or east line of 
the survey—that is, to find either of the dispn 
ted corners on the ground—that corner will fix 
the true boundaries of the grant. The original 
field-notes do not call for any landmarks at the 
intersection of the west line with the back or 
north line—-that is, at the N. W. corner. At 
the intersection of the back line with the east 
Jine (the line found now to have been plainly 
marked on the ground by the original surveyor 
for more than 26,400 varas, the distance called 
for in the field-notes for said line)two small hack- 
berries are called for to serve for landmark for 
the corner on this line. There has been proof 
given you tending to show the point on this line 
where the two small hackberries called for asa 
landmark for this N. E. corner actually stood, 
andif the proof satisties you as to the point on said 
east line where said hackberries stood you will 
fix the boundaries of the grant by a line run 


from that point N. 70 W. to the west line of said 
crant, and if said line run N. 70 W. falls south 
of the Daw’s survey (leaving said Daw’s survey 
wholly north of said line) you will find a verdict 
for the plaintiff in this cuse; butif the said 
line N. 70 west cuts the Daw’s survey you will 
find for the defendant. 


Tf. howerer. eT MOM) judqment, the proof iii 
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poril where said Siro hackhherride Nv called Lor i 


Lhe fii ld-note S oO] hie original sui M4 Gor stood. and 
lhe proof do Ss not satissy WOU lhal lhe wrest and 
north lines (Pe Te actually Seed and measured by 
lhe original A MTCEYUO ~” You MAY flax thie north line 
of lhis grant i eithe of thes fro PAYS, adopl 
ing fhat one O} lhese 1100 WaUs which. a7 You) 
judgqme nt, from Lhe proof will SO fa said north 
line us will most nearly ha monize all the calls 
of the grant with Lie COT UCTS and lines that ui 
established, namely: Vow Mic] begin at Lhe Ss, 
W. corner on the river and find thie vorth rest 
COT ME by Lhe COUT SE and distances oO; Lhe first 
line. and CaUte nd fhe second line Sor the north Oj 
hack line SO aUS lo jnlersect fhe east line (¢/ line 
run iV. 20, ly. from the S. EB. corner on the river, 
OT YOU Wy beqin al the S. Ef. corner on therivers 
and follow thence lhe east line wN. Yt). i. lhe dis 
fance calle ad Jor nN fie Ite la note x Jor said Live 


796.400 CaTAS). and “as ii neh harthe ras bhi proof 


satisfies you that said line was actually marked 
on the ground by the original surveyor and at 
t/ point beyond rh ich Lhe proof fails lo show lo 
your satisfaction that this line was marked by 
Johnson. you Mma fia Lhe lV. Ki. COTNMCT and 
thence A nd the Line lV. 70. MW. lo the west line of 
said grant as the MOTs AL OF hack Line of said grant, 
and if the M0; th oy hack line (78 tare d hy Mou 
doe , nol cul the Daw s SUPCEUY you will find for 
thre plaintiff; it if oe \ cul said Niiieveé i) you will 
tnd Jor f/ee deve ndant. 
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That I may be sure of being nnderstood in my 
designation of corners, I state that by the 8S. W. 
corner | mean the corner opposite the mouth of 
the Lampasas River and the beginning (or ter 
mination)ontheriverof the west line of the grant. 

The court gave, in addition to its own general 


charge, the following charge to the jury, by request 
of plaintiffs counsel, as follows: 


‘+ Inseeking to retrace the linesof an old survey 
on the ground by following the calls in the sar 
vey, and discrepancies or inconsisteot calls are 
found, so that the survey may be made in dif 
ferent ways, and it does pot certainly appear 
from the evidence which is the true way, then, 
because it is the duty of the party claiming un- 
der such grant to show and identify his boun- 
daries by satisfactory evidence, the jury should 
adopt that way which is least unfavorable to the 
other party, and in this case, if the jury are 
not satisfied from the evidence where on the 
ground the two small hackberry trees were lo 
cated, and if yon are not ale to locate the north 
line of the Moreno grant by the calls for creeks 
contained in the field-notes, then you should 
locate the said line by course and distance from 
the marked corners on the river, both of which 
are undisputed ; and if you find from the ev1- 
dence that the call for distance from one of said 
corners Will place the said north line at a differ- 
ent place than the call for distance from the 
other corner, and if you are unable to determine 
from all the evidence with reasonable certainty 
where the said line was in fact located, you will 
adopt the method of locating said line which is 
most favorable to the plaintiff in this case ; and 
if, in locating the said line, you find that the 
Daw’s survey claimed by Watson is not included 
within the bounds of the Moreno grant claimed 
by defendant, you will find for the plaintiff; 
otherwise for the defendant.”’ 
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The giving of this additional charge constitutes 


the third exception 


In the absence of any brief for the plaintiff in 
error, it Is Impossible tO say upon what grouud it 
will be contended that the charge was in any respect 


PTroneots. 


The main charge stated the only rule which the 
jury could properly follow to ascertain the north 


ern line of the Moreno grant, if the proof should 


fail to satisfy them where the two hackberries stood. 


W hen thecase was here before, this court expressly 
ruled, that if the testimony was not sufficient to 
identify the two hackberries and could not fix the 
northeast corner, nor the back line by any other 
marks or monuments, the jury could fix it by the 
courses and distances of the first and second lines of 


the sarvey. 


Besides, the court below at the trial nowin question, 
at the request of the defendant, charged the jury as 


follows : 


‘If.the proof satisfies you that there are old 
blazes along the east line above the hackberries, 
and that such blazes extend to a distance of 
about 4,000 varas to the point of intersection 
with the course of the north or back line as run 
from the northwest corner as established by its 
calls, and that such back or north lines is also 
marked with old blazes, and that these lines 
were so run and marked by the original surveyor 
in 18338, then, in that case you will find for the 
defendant.’’ R. 31. 
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The additional charge given at the request of the 
plaintiff, only announced, in more detail the obliga- 
tion, which it is conceded, rested on the defendant, to 
show that his grant embraced the whole, ora portion 


of that sued for by the plaintiff. 


The fourth exception is to the refusal of the court 
to charge, at request of defendant, as follows: 


“If the proof does not satify you that the two 
hackberries have been identified as the same 
which were marked by the original surveyor for 
the northeast corner of the Moreno survey, then 
if they believe from the evidence that the western 
and the northern lines were run according to 
the field-notes, they should find for the defend- 
ant. 


This request, was properly refused. The court, in 
its main charge throughout had correctly stated the 
guides the jury should follow. 

They had been informed that they should follow 
the tracks on the ground so far as the proof enabled 
them. That where the surveyor could not be tracked 
on the ground, they should follow the course and 
distance he gives in the field-notes in the grant, so 
far as these do not conflict with the tracks that they 
find he madeand marked on the ground, and that they 
should constantly bear in mind, that in fixing the 
boundaries of a grant, the rule requires that course 
should control distanee as given in the calls of the 
field-notes of a survey. 

Nor, wesubmit,isthereany meritinthe fifth or sixth 
exceptions to the refusal of the Court to give the 


prayers requested. 
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These requests are as follows: 


5. ** That if the testimony is not sufficient to 
identify the two hackberries, said to have been 
found by Bigham in 1854, with those called 
for in the fleld-notes of Maximo Moreno rrant 
as the true northeast corner, as fixed on the 

round by the original surveyor in 1833, and if 
the jury eannot fix the northeast corner nor the 
back line by any other marks or monuments, 
then they will fix it by the courses and distances 


of the first and second lines of the survey, ex- 
cept that the second line of the survey should 
be extended so as to meet the recognized east 
line as marked and extended beyond the hack- 
berries.”’ 

6. ** The jury are charged that the field notes 
which entered into and formed part of the title 
originally made to Maximo Moreno are those 
which are to control them in their findings In re- 
spect to the work of the surveyor in the field; 
that they will not consider any field-notes of a 
survey purporting to have been made for Sawyer 
unless the evidence should show thit the: field 
notes last mentioned entered into and were in- 
corporated in the grant made to Moreno, and 
unless the proof shows that the Sawyer field- 
notes are those which entered into and formed 
part of the title to Moreno, then they will dis- 
regard them and look only to the field-notes in 
the title issued to Moreno.’’ 


Such requests were properly refused. 


They are covered by the main charge of the Court, 


and that given at the request of defendant. 


We submit that the judgment should be affirmed. 


W. HALLETT PHILLIPS, 
kor Def ndant AL Hrror. 
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Reply to Brief Filed on Behalf of Plaintiff in Error 
After Argument. 


[t is insisted that the admission of the deposition 
of the surveyor, Johnson, was such error as to call 
for a reversal of the judgment. 

We understand that it was admitted in argument 
that the fact that the deposition was hearsay, was 
not sufficient to exclude it as evidence. 

The particular objection is made that it was not 
competent, because Johnson had been examined by 
the plaintiff in error on a former trial of the case. In 
support of the objection reference is made to Ruth- 
erford vs. Geddes, 4 Wall., 220. 

There the court say, the deposition offered in evi- 
dence was inadmissible because taken in a different 
suit to which the defendants, against whom it was 
offered, were not parties, ‘‘nor were in any manner 
privies to either party in the former suit, in which 
the deposition was taken.”’ 
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The same ruling was made in the case of Tappan 
vs. bheardsley, 10 Wall., 427, also relied on by 
plaintiff in error. 

The record shows that the deposition now in ques- 
tion was taken in a suit wherein David Ayres was 
plaintiff and Lancaster was defendant. 

[It also shows, by the answer of one of the defend- 
ants, thatthe plaintiff inerror, Frank H. Ayers,claims 
title'to the tract in question through David Ayres. 
R. 3. 

The deposition, it thus appears, was taken in a 
suitin which the present plaintiff in error, Frank H. 
Ayres, was in privity with the plaintiff in that ac- 
tion, David Ayres. 

Under the rule stated in the cases relied on by 
plaintiff in error, the deposition was admissible in 
the present suit. 

The answer of Anderson containing the statement 
of the derivation of title, was filed in order to compel 
his landlord and warrantor, Frank H. Ayres, to come 
in and defend the title. 

This Ayres accordingly did and set up title to the 
land in controversy. Hall, another tenant of Ayres, 
was also a party defendant. He filed no answer and 
judgment went against him,asof course. Heis,how- 
ever, joined in the writ of error. 

The privity being established, it is not necessary 
that the parties in the two suits should be identical. 

Phil., Wilm. & Balt. R. R. vs. Howard, 13 


How.. 235. 


The depositions of Johnson, made as far back as 
1880, at a former trial of the present case, were ad- 


mitted by the court at the instance of the plaintiff in 
error. 

The deposition which he made on the same sub- 
ject-matter in the previous suit, and offered by de- 
fendant in error, we submit, was equally admissible. 


But what does the deposition objected to contain, 
and what bearing did it have on the determination 
of the case’? That is the real inquiry. 

[If the snbject-matter of the deposition became 
wholly immaterial in the progress of the cause, its 
admission cannot support an assignment of error, 
even if it had been erroneons. 

The plaintiff in error recognizes this fact, and en- 
deavors to meet it. 

He says that ‘‘ the erroneous admission of this evi. 
dence led the court below into a string of errors.’’ 

But when he comes to point out any particular 
error it will be seen to consist in that portion of the 
charge of the court which he specifies, as follows: 


‘‘ Tf, however, in your judgment, the proof in 
this case is not sufficient to enable you to fix the 
point where said two hackberries called for in 
the field-notes of the original surveyor stood, and 
the proof does not satisfy you that the west and 
north lines were actually run and measured by 
the original surveyor, you may fix the northline 
of this grant in either of these two ways, adopt- 
ing that one of these two ways which, in your 
judgment, from the proof will so fix said north 
line as will most nearly harmonize all the calls 
of the grant with the corners and lines that are 
established, namely: You may begin at the 8S. 
W. corner on the river and find the northwest 
corner by the course and distance of the first 
line, and extend the second line fot the north or 


back line so as to intersect the east line (a line 
run N. 20. BE. from the 8S. E. corner onthe river, 
or you may begin at the 8. E. corner on the river 


and follow thence the east line N. 20, E. the dis- ) 
tance called for in the field-notes for said line ‘ 
%6.400 varas). and asm uch farther as the proof 

satisfies you that said line was actually marked ‘ 
on the ground by the original surveyor and ata | 


point beyond which the proof fails lo show to 
YOuUT satisfaction lhat this line was marked by 
Johnson. Youmaytixthe N. E. cornerand thence 
extend the line N. 70. W..to the west line of 
said grant as the north or back line of said grant, 
and if the north or back line as fixed by you 
does not cut the Daw’s survey you will tind for 
the plaintiff ; if it does cut said survey you will 
find for the defendant.”’ 


The Court had, ina previous portion of the charge, 
directed the jury as follows; no exception was taken 
to sech part of the charge: | 


‘‘In order to reconcile or elucidate the calls 
of a survey in seeking to trace and fix thé lines 
upon the ground, you are not required to begin 
at the corner called for in the grant as the ‘be- 
ginning’ corner. The corner so named as the 
beginning corner does not control more than 
any other corner actually well ascertained and 
established, nor are you constrained to follow 
the calls of the grant in the order that said calls 
stand recorded in the field-notes, but you may 
reverse the calls and trace the lines the other 
way, and should do so if from your view of the 
proof to so reverse the calls wiil aid you to so 
tix the boundaries of the Maximo Moreno grant 
as will most nearly harmonize all the calls in 
the grant with the corners and lines that are 
established, and with the object of the grant.”’ 


This portion of the charge, it must be admitted, 


stated correctly a general rule of law applicable to 
the case. 
The whole deposition of Johnson, objected to, is as 


follows: 


‘That he began the Moreno survey at the 
southeast corner and ran thence northerly. The 
north line was then run westwardly, and the 
third, if run at all, was run southwardly to the 
river. lam of the opinion that no western line 
was run at all, but was left open; but the east- 
ern and northern line were run and measured. 
It was not usual to measure the closing line.’’ 
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Nothing said in this deposition, we submit, had 
any effect upon anything material said by the Court 
in any portion of the charge excepted to, nor did 
its admission in any way harm the plaintiff in error. 
Whether the east line was or was not the first line 
run, was immaterial, nor as the court charged were 
the jury obliged to begin at the corner called for in 
the grant as the ‘‘beginning corner.”’ 

The questions arising under the conflict of evidence 
as tothe true location of the northern line of the 
Moreno survey, were properly left to the jury, and 
the deposition of Johnson did not affect these ques- 
tions nor add anything to the evidence regarding 
them. 

The points touched in the deposition, were not 
those upon which the case went off, and we submit 
that its admission neither affected what the court 
charged nor what it refused to charge. 


W. HALLETT PHILLIPS, 
for Defendant in Error. 
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HUME VS. UNITED STATES—— "NITED STATES VS. HUME. 1 
l IN THE COURT OF CLAIMS, 


FRANK HUME ) 
ra. » No. 14612. 
Tue Unirep Srares. } 


I. — Petition.—Filed June 22, 1885. 


To the Honorable, the Court of Claims: 


The claimant, Frank Hume, respectfully shows to this honorable court, 
that heretofore, to wit: on the ninth day of August, A. D., 1883, he en- 
tered into a certain contract, in writing, with M. L. Joslyn, Acting Secre- 
tary of the Interior Department, the said M. L. Joslyn, as such Acting 
Secretary, then and there acting by due authority of law, for and on be- 
half of the said defendant, the United States, a duly certified copy of which 
contract, under the respective seals of the parties as aforesaid, is to the 
court here shown and marked “ Exhibit A.” 

The claimant further shows, that, by the terms and conditions of said 
contract on his part entered into, he covenanted and agreed to furnish, 
during the fiscal year ending June 30th, 1884, such articles as might be 
required by the Government Hospital for the Insane, near Washington, 
I). C., being the city of Washington, in the District of Columbia, and as 

had been accepted in the proposal of said claimant, dated July 16th, 
2 1883, to wit: items in the said proposal numbered 2, 9, 19, 32, 42, 

56, 71, 78, 79, 89, 90, 91, 97, 102, and 103, in the schedule of gro- 
ceries, and item 77 for 5 bbls. sweet catawba, at the rates specified in said 
proposal, the said claimant having, prior to the making of the written 
contract aforesaid, submitted such proposal, in writing, as required by 
law, and in due form of law, and the items aforesaid in the proposal afore- 
said, such schedules being embraced in and forming a part of such pro- 
posal, having duly been awarded by the Acting Secretary of the Interior 
aforesaid, and by authority of law, to the said claimant, to be by him fur- 
nished in the manner aforesaid, within the time aforesaid, and for the pur- 
poses aforesaid, the said claimant having submitted such proposal to and 
having been declared by the proper officers and agents of said defendant to 
be, and the said claimant, in fact, then and there being the lowest bidder 
for the furnishing of all and each of the articles embraced in the items 
aforesaid, contained in the proposal aforesaid, said claimant having entered 
into competition with divers other persons to furnish such articles for the 
purpose aforesaid. 

Claimant further shows to the court, that after the execution of the 
contract aforesaid, he complied fully with all and each of the terms and 
conditions thereof on his part entered into, and within the fiseal year afore- 
said. That he furnished under the contract aforesaid to the Government 
Hospital for the Insane, near Washington, D. C., above-mentioned goods, 
wares, and merchandise, amounting to the sum of $5,695.89, according to 
the prices stated in said proposal, and accepted by said defendant, and as 
provided and established by the terms of said contract. That all of said 
articles were received by the proper agents and officers of said defendant 
for the use and benefit of said Government Hospital for the Insane, near 
Washington, D. C. That claimant has been paid upon his claim of 
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such balance of 84,032.00 and every part thereof, because, as they allege 
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3 $5,695.89 aforesaid only the sum of $1,663.89. That there is 

still due and owing from said defendant on said claim to claimant the 
sum of $4,032.00. That claimant is entitled to recover of said defendant 
ou said claim said sum of $4,052.00, tove ‘ther with interest thereon from 
the Ist day of July, 1884. 

That no action has been had on this ec] aim in (lon vyress or by any of the 
Departments, otherwise than as above set f wr 1, excepting that the account- 
ing officers of the Interior Department have sec and “sel tu pay 
? 
the pric charged for item 97 In said proposal was excessive, and not- 
withstanding the charge therefor was based upon the amount stated in said 
proposal, and accept d by said defendant’s officers and agents, and by them 
incorporated in said contract as aforesaid ; and notwithstanding it has been 
the uniform practice of sal ac eg acting by and through its depart- 


mental otheers to ri OTOUSIS t lite i¥ il fulfilme ‘net ot all terms and condi- 


tions of contracts from contracting citizens however injurious and oppressive 
tO ~. Sepaecwes 

That the claimant is the sole owner of this claim, and the only person 
interested aes that no assignment or transfer of this claim or of any 
part thereof or Interest therein has been made ; vibe the claimant believes 
himself justly entitled to the amount herein claimed from the said detend- 
ant, after allowing all just credits and ottsets, and that the claimant Is a 


Y 


citizen of the United States, and that he believes the facts as stated in this 


petition to be true, and the claimant demands judgment for said sum of 


» De) _.. . ‘ . , 6) : ar 
s4.032.00. with interest as aforesaid. 


FRANK HUME. 


CounTy OF WASHINGTON, 
District of Columbia, ss: 

Frank Hume, being duly sworn, deposes and says: I am‘the claimant 
in this case; I have read the above petition, and the facts therein stated 
are true to the best of my knowledge and belief. 

Sworn to before me and signed in my presence this 18th day of June, 
L885. 

: HowarRD M. Norris, 
Notary Public. 


[The contract, being Exhibit A, is omitted here, being fully set out in 
the findings of fact in this record.—John Randolph, Asst. Clk., Ct. of 
Claims. | 


] RSH. 


4 Ll .— Traverse. —Filed July 6, 

And now comes the Attorney-General on behalf of the United States, 
and answering the petition of the claimant herein denies each and every 
allegation therein contained, and asks judgment that the petition, be dis- 
missed, | 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Government, the Attorney- 
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General, in pursuance of the statute in such case provided, denies the said 

allegations and asks judgment accordingly. 

: Ropert A. Howarp, 
Aas't Alt’ y-Ge neral, 


; 1II.—Special plea.—Filed February 12, 1886. 


And now comes the Attorm ‘ ~( Toit ral, on by half of the United States, 
and for further answer to the petition of the claimant herein says : 

Claimant in the year 1884 agreed to furnish shucks to the Government 
Hospital for the Insane, in the District of Columbia, at the rate of 60 cents 
per hundred-weight. 

Claimant entered into a written contract with the Secretary of the In- 
terior (being the contract to recover damages for the breach of which this 
suit is instituted), in which he ; creed to furnish (inter alia) shucks at the 
rate of 60 cents per pound, 

This Wis i cle rical error, the re al contract be ing that shucks were to be 
furnish dd by laimant to saul Governme nt hye spital at sixty cents per hun- 
dred-weight. The error arose froin a mistake in a bid mace by claimant 

and its acceptance by the Secretary of the Interior. 
6 Neverthel +s claimant attempts to practise il fraud against the 
United States in Att mpting La) establish an allowance of the claim 
as made by him, and by his « to obtain a judgment in this court upon 
such written contract, as if stich) istake anc el rical error had not been 
made, and for the amount due for the shucks furnished, as ex pressed by 
mistake in said written contract. 

Wherefore the Attorney-General asks for the judgment against claim- 
ant in pursuance of section 1086 of Revised Statutes. 

Ropert A. Howarp, 
Assistant Attorney-General. 


LV .—Replicati pil i special plea.— Filed April 28, 1886. 


Now comes the claimant, by Robert Christy, his attorney, and for rep- 
lication ahd answer to the plea of fraud filed herein on the 4th of Sep- 
tember, 1885, says: That he did not in the year 1883 or 1884, ov at any 

other time, agree with the United States to furnish shucks to the 
Government Hospital for the Insane at the rate of sixty cents per 

hundred-weight; that he, in answer to the published advertisement, 
and in accordance with the schedules and specifications thereto attached, 
delivered to the Secretary of the Interior a proposal to furnish supplies to 
the said hospital during the fiseal year ending June 30, 1884; that one of 
the items in said proposal was for shucks, bid for by him at the rate of sixty 
cents per pound, in accordance with the printed schedule furnished him by 
the United States upon which to make out his bid; that the said price was 
the price at which he intended to bid, and that there was no mistake on 
his part in making out the bid ; that the said bid was the lowest bid re- 
ceived for said article, and that he was awarded the contract fo furnish that 
article, among others; that he received three orders during the year for 
the delivery of different amounts of shucks at different times ; that he de- 
livered these shucks in accordance with said orders, and accompanied each 
delivery with a bill, in which the said shucks so delivered were charged 
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at sixty cents per pound, the contract price; that no objettion or 
~ intimation that any mistake had occurred, or that the officers of the 
Government did not perfectly understand the bid, until after the 
contract iF id expired anc all the voods h: vd bee nm cons umed by the United 
States: that the said contract contained fifteen other items of guods, which 
were furnished as ordered, and some items furnished in much larger quan- 
tities than the estimated quantity contained on the printed schedule ; that 
upon some of the items the ec ‘laimant lost money; upon others there wasa 
very small profit; and that upon the whole contract adjasted at contract 
rates the claimant will not receive more than a fair and reasonable profit. 
Claimant denies emphatically any attempt to practise a fraud on the 
United States, and avers that the whole transaction was in absolute good 
faith in the ordinary course of business; that there was no inducement or 
promise made in regard to the matter, except the written proposal of the 
claimant and the written contract. 
| Ropert CHRISTY, 
Attorney for Claimant. 


) V .—Motion of claimant to suppress depositions filed on behalf of 
the United Stutes.— Filed April 27,1886. (Jnserted by request of 


claimant's counsel. ) 


Comes now the claimant, by Roberty Christy, his attorney, and moves 
the court to strike out the depositions of W. W. Godding, H. H. Potter, 
and E. M. Dawson, the alleged committee, and of Geo. E. Pack, J. R. 
Bunting, Sam’l Morgan, W. B. Williams, H. A. Linger, F. K. Walpert, 
A. W. Weems, C. H. Lears, being all the testimony filed herein on behalf 
of the United States, and assigns as reasons therefor that the whole of 

each and every one of the said depositions is irrelevant, and inad- 
10 missible, and incompetent, and reference is heréby made to said 
depositions a8 a part of this motion, 
Ropert CHRISTY, 
Attorney for Claimant. 


| Deposition’ of George E. Pack, J. R. Bunting, Samuel Morgan, W. W. 
Godding, exhibits referred to in above deposition; deposition of Ed- 
ward M. Dawson, deposition of Ziba H. Potter, being depositions referred 
to and made part of the above motion, and inserted by request of claim- 
ant’s counsel as specimens of four other depositions of the same class in 
like manner objected to.—J. R.} 


Deposition of George E. Pack. Jor de fe ndants, taken at Philadelphia, Pa.. 
on the 29th day of Dece mber, A. D. 1885. 


Defendants’ counsel, I’. P. Dewees, esq. ; claimant’s counsel, J. C. Fay, 
esq. 
GEORGE E, Pack, the first witness, being duly sworn as aforesaid, 
deposed as follows: My name is George E. Pack; my occupation, mat- 
tress manufacturer; my age is twenty- four years in November last; my 

residence is in Philadelphia; that I have no interest, direct or indirect, 
in the claim which is the subject of inquiry ; that I am not related to the 


claimant. 


_* 
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By F. P. Dewees, Esq., counsel for the United States: 

Question 1. Have you any knowledge of the subject in controversy in 
this suit? 

Answer. No, sit 

Question 2. With whom are you connected in business in this city ? 

Answer. My mother, under the firm name of Pack & Son. 

Question 3. Have you any knowledge of the price of shucks in the years 
1883 and 1884? 

(Objected to by Mr. Fay as incompetent and immaterial.) 

Answer. Yes, sir; but [ know them under the name of husks. 

Question 4. How did you derive this knowledge of the price of shucks 
during those years * 

(Same objection by Mr. Fay. 

Answer. By what I had atl and used in my own » business. 

Question 5. You carry on an extensive business, do you not? 

Answer. Yes, sir; quite extensive. 
je (Question 6. Be kind enough to state the market price of shucks 
in the city of Philadelphia in the summer and autumn of 1883, 
and also of 1884, 

(Same objection by Mr. Fay.) 

Answer. July, 1883, $28 per ton; August, 1883, the same; Septem- 
ber, the same; October, 1883, $30 per ton; November, $30; December, 
$28. In 1884, July, $30; August, $30; September, $29 ; October, $29 
to $31; November, $31; December, $32 per ton. 

Question 7. Do I understand that these were the prices you gave for 
the goods delivered in Philadelphia? And, if so, state where you purchased 
them and from whom. 

(Same objection by Mr. lay. 

Answer. Yes, sir; the prices given were for goods laid down in Phila- 
delphia from Fred Walpert & Co. and I. M. Nuger, Baltimore, Md. 

Question 8. What was the character of the shucks as to quality ? 

(Same objection by Mr. Fav.) 

Answer. They were of the very best quality of machine-hackled shucks 
which we could get. 

Question 9. Do you know whether or no unhackled shins ks were cheaper 
or dearer than hackled shucks ? 

Answer. Well, I don’t know positively, but the supposition is that they 
were, because in hackling them there is always considerable loss, such as 
butts and cobs, which is of no use except for manure, as well as the cost 
of hackling, baling, &c. 

Question 10. Did you ever hear of hackled or unhackled shucks sell- 
ing for $1,200 per ton ? 

(Same objection by Mr. Fay.) 

Answer. No, sir. 

Cross-examined by Mr. Fay: 

Cross-question 1. Do you know anything about the price of shucks in 
Washington, D. C.? 

Answer. No, sit 

Cross-question 2. In giving the prices, as stated in your examination- 
in-chief, do you include the freight and the cost of hanling from the depot 
to your place of manufacture ? 
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Answer. I give the cost of freight, but not of hauling from the depot. 
The hauling would be $1 per ton additional. 
Cross-question 3. Are the prices given what you bought or what you 
sold shucks for? 
Answer. What I gave for them. , 
Cross-question 4. What did you sell them for? 
Answer, That dep nas a vreat dea] pon the quantity. ive cents by 
the single pound, or at $8 to $10 per ton advance upon the cost price. 
Cross-question 5. Is there any difference in price between hand-hackled 
and machine-hackled shucks ? 
Answer. I do not know the difference, but there is a difference in favor 
of hand-hackled. 
Cross-question 6. Is there any difference in price on account of the age 
of the shucks ? 
12 Answer. Husk one year old I consider as valuable as five-year 
old ; that is my opinion; the opinion of the trade I do not know. 
Cross-question 7. Are there different grades of husks ? 
Answer. Yes, sir. 
GEO. E. Pack. 


Sworn and subscribed before me this 29th day of December, A. D. 
1885. 
[SEAL. | IsAIAH MATLACK, 
Notary Public. 


Deposition of John R. Bunting, for defendants, taken at Philadelphia, Pa., 
on the 29th day of December, A. ID). 1885. 


Defendants’ counsel, F. P. Dewees, esq.; claimant’s coansel, J. C. Fay, 
esq. 

At the same place and on the same day, in the presence of the same 
counsel, John R. Bunting, a witness on behalf of the United States, was 
produced, and having been by me in like manner sworn, deposed and said 
that his name is John RK. Bunting; his occupation, bedding supplies ; that 
he is fifty-six years of age, and place of residence is‘in Philadelphia ; that 


he has no interest, direct or indirect, in the claim which is the subject of 


inquiry, and that he is not related to the claimant. And thereupon the 
said John R. Bunting was examined by F. P. Dewees, esq., counsel for 
the United States, and in answer to interrogatories, testified as follows: 

Question 1. Have you any knowledge of the matters in controversy in 
this suit? 

Answer. No, sir. 

Question 2, Where is your place of business in the city, and are you 
extensively enyvaged in business ? 

Answer. 219 South Second street ; we are extensively engaged in busi- 


hess. ‘ 
Question 3. Have you, as a purchaser of shucks, a knowledge of the 
market price of shucks in Philadelphia in the year 1883 and 1884? 
And, if so, please state such value in the summer and autumn of such 
years. 

(Objected to as incompetent, Immaterial, and inadmissible, to vary the 
written contracts between parties, by Mr. Fay.) 


“~~ 


Aa 


HUME VS. ‘UNITED STATES-——UNITED STATES VS. HUME. 7 


Answer. I have a knowledge, in 1883, April, May, and June, we 
bought at S827 to S30 per ton ; $27 in ear-load lots: in smaller quantities 
we paid as high as $30 per ton ; that was the highest price we paid that 
year. In the fall of 1833 we dil not bay any, as we had laid in a stock, 
but that was about the price. In I884, in the spring, April, May, and 
June, we bought from $26 to 329 per ton; in the fall of 1884 the price 
stiffened up a little, and brought as high as $30 to $31, but we did not 
buy any, or if any, very little; but I have a knowledge of the price. 

Question 4. What was the quality of the shucks you purchased ? 

Answer. They were the ordinary machine-hackled. 

Question 5. Did you hear of the sale of any shucks that vear at the rate 
of $1,200 per ton? . 

(Objected—same objection.) 

Answer. No, sir. 
13 Question 6. State whether or no you would not consider such a 
price as ridiculous ? 

(Same objection. ) 

Answer. Yes, sir. 

Question 7. Where did you make your purchases ? 

(Same objection.) 

Answer. Some in Baltimore; some near Petersburg, Va.; some near 
Richmond, Va.; some from Delaware and Maryland; a good many from 
Sexton, on Second street, near Walnut street, Philadel phia. 

Question 8. State whether the prices named by you were the prices de- 
livered in Philadelphia. 

(Same objection. ) 

Answer. The prices include freight, hauling, and everything, delivered 
to the sture. 


‘ 


Cross-examined by Mr. Fay: 


Cross-question 1. Are the prices which you have given the price at 
which you bought or at which you sold? 

Answer. The prices at which we bought them. 

Cross-question 2. Do vou sell to the consumers or to the trade ? 

Answer. We sel] mostly to the trade, 

Cross-question 3. How much in addition to the prices which you have 
given do you sell to the trade ? 

Answer. By the ton, from $35 to $40;. by the bale, at the rate of $50 
per ton. 

Cross-question 4. Would $12 per ton be a fair or reasonable price for 
first-quality hackled shucks, delivered 3 miles from the depot, at any time 
during 1884,’to a consumer ? 

Answer. No, sir; I should not think they could be delivered, if good 
husks, 

Cross-question 5. Would you have been willing to have delivered them 
for less than three times that price ? 

Answer. Yes, sir; I would have delivered them at from $32 to $33 per 
ton,on a contract with good parties, if delivered in quantities of a full 
load, otherwise the price would have been increased the price of cartage, if 
delivered mn the city of Philadelphia ; if to be delivered in another city 
the price would be increased by the cost of freight and cartage. 
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Redirect : 

Question 1. Would you, or would you not, regard a bid for unhackled 
shucks in the years 1883 and 1884, at $12 a ton as unreasonably low? 

(Same objection.) 

Answer. Yes; I should think it would be a very reasonable price, rather 
a low figure. 

Question 2. Have you any knowledge of the price of unhackled shucks 
by the pound ? 

(Same objection by Mr. lay.) 

Answer. I have no positive knowledge; what I know is only from 
hearsay. 

Question 3. Is vour hearsay knowledge derived from your intercourse 
with the trade or not ? 

(Same objection, and the additional objection that it calls for hear- 

say.) 
14 Answer. From the manufacture. 
Question 4. From your knowledge so derived, what is a fair and 
reasonable price per pound for unhackeled shucks ? 

(Same objection as to question 3.) 

Answer. I should suppose from 1 to 14 cents per pound delivered. I 
should think from 1 cent to 1} cents per pound would be a fair price for 
them ; in the field from one-half to three-quarters of a cent per pound is 
what I understand the manufacturers pay for them. 

~ J. R. BuNtTING. 

Sworn and subscribed to before me this 29th day of December, A. D. 
1885. 

[ SEAL. | IsArAH MATLACK, 

Notary Public. 


Deposition of Samuel Morgan, for defendants, taken at Philad lphia, Pa., 
Oi the 2th day of Dee mber, LRSS5. 


Defendants’ counsel, I’. P. Dewees, esq. ; claimants’ counsel, J. C. Fay, 
esq. 

At the same place and on the same day, in presence of the same counsel 
of both parties, SAMUEL MorGAN, the witness on behalf of the United 
States, was produced, and having been by me in like manner sworn, de- 
posed and said his name is Samuel Morgan; his occupation is, bedding and 
feather business ; his age is sixty-four years ; that his place of business ts 
No, 329 and 331 North Second street, Philadelphia; that ne has no inter- 
est, direct or indirect, in the claim, and that he is not related to the claim- 
ant. And thereupon the said Samuel Morgan was examined by F. P. 
Dewees, esq., counsel for the United States, and, in answer to interroga- 
tories, testified as follows: 

Question 1. Have you any knowledge, derived through your business, 
of the market price of shucks delivered in the city of Philadelphia in, the 
summer and autumn of the years 1883 and 1884; and, if you have, will 
you please state the prices for those years ? 

(Objected to by Mr. Fay as incompetent, immaterial, and inadmissible, 
to vary the contract sued on in this case.) 

Answer, They run from $25 to $45 per ton. 
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Question 2. Please state, if you know, the cause of the variance, and as 
to whether it was caused by a difference in the quality of the goods or in 
the time of delivery. 

(Same objection by Mr. Fay.) 

Answer. In time of delivery, in the spring of the year, they are gener- 
ally plenty and in the fall of the year they are more scarce, and the price 
advances. 

Question 3. From whom did you purchase your shucks in 1883 and 
1884? 

(Same objection by Mr. Fay.) 

Answer. The most of them from Bucks County farmers ; some from the 

South—Richmond, Petersburg, and Baltimore. 
15 Question 4. Which were the most expensive, those from the 
South or those from the Bucks County farmers ? 

(Same objection by Mr. Fay.) 

Answer. Southern husks generally regulate the price; there is no dif- 
ference. 

Question 5. Do you refer in prices to hackled or unhackled ? 

(Sgme objection by Mr. Fay.) 

Answer. Hackled. 

Question 6. What was a fair price for unhackled shucks? 

(Same objection by Mr. Fay. } 

Answer. I never bought any unhackled husks. 

Question 7, Have you any knowledge derived from your intercourse in 
the trade? If so, Stute 

(Same objection by Mr Fav.) 

Answer. I have heard them say they paid from $10, $12, up to S18 per 
ton, delivered at Mr. Wolpert’s factory in Baltimore. 

Cross-examined by Mr. Fay: 

Cross-question 1. Do you know anything about the price of shucks in 
Washington, D. C.? 

Answer. I do not. 

Cross-question 2, You never bought any from that point ? 

Answer. No; there are no manufacturers there that I-know of. 

Cr ss-question 3. The prices that you have given in your testimony is 
what you gave for them to use in the trade, are they not‘ 

Answer. Yes; that is the price we paid for them to use in our trade as 
manufacturers, 

Redirect : 

Question 1. State whether or not the Southern husk is esteemed the 
best. 

Answer. It is considered the best; the leaf is lighter. 

Question 2. Do you know anything further relative to this case? 

Answer. I do not know anything about it. 

SAMUEL MoreGan. 


Sworn and subscribed before me this 29th day of December, A. D. 
L885. 
[ SEAL. | IsAtAH MATLACK, 
Notary Public. 
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Deposition of Dr. W. W. Godding, for defendants, taken at Washington, 
D. Cc’. on thee LOth day of Dee nib P. LSS5. 


Defendants’ eounsel, I, r. Dewer 3, Sq. ; claimant’s counsel, Messrs. 
kay and Christy. 

Mr. Fay. Before we proceed to take any depositions, the claimant objects 
to the taking of depositions at this time, because the time within which 
depositions may have been taken has expired. 


Dr. W. W. Goppine, having been produced as a witness on behalf the 

defendant, was by me sworn, before any question was put to him, 

16 to tell the truth, the whole truth, and nothing but the truth rela- 

tive to the said cause; and thereupon deposed and said that his 

name is W. W. Godding; that his occupation is that of a physician ; that 

he is fifty-four years of age; that his place of residence is Washington, 

LD. C.; that he has no interest, direct or indirect, in the claim which ts the 

subject of inquiry in said cause; and that he is not related to the 
claimant. 

By Mr. DEwEEs, the counsel for the defendant : : 

Question 1, You are superintendent of the Government Hospital for the 
Insane, are you not? 

Answer. I am. 

Question 2. State whether or no any contract was ever made for sup- 
plies to that hospital, to your knowledge, with Frank Hume, the claimant 
in this case? 

Answer. I was on a committee of award of contracts that recommended 
a contract to be made with Frank Hume. That contract was made by the 
Interior Department, and did not pass into my hands. I can not say from 
having actually seen the contract. 

Question 3. Did the committee who awarded the contracts fix the prices 
which were to be paid for the several articles, and, if so, how? 

Mr. Fay. I object to that question upon the ground that no committee 
has any power to fix any prices, and further that all negotiations were 
merged in the written contract between the parties. 

Answer. The committee recommended that contracts be awarded at cer- 
tain prices, those prices being named in the bids of the parties applying 
for the contracts. 

Question 4. There was a contract entered into, as shown by claimant’s 
petition on the 9th day of August, 1883, between Frank Hume and M, 
L.. Joslyn, Acting Secretary of the Interior. When that contract was made, 
how and by whom were the bids first accepted ? 

Mr. Fay. I object to that as immaterial, and for the further reason that 
the records would show, and that would be the best evidence. 

Answer. The bids were submitted to a committee of awards, appointed 
by the Secretary of the Interior, consisting of Mr. Dawson, Dr. Potter, 
and myself. Dr. Potter was connected with the Pension Office. I haven’t 
his initials. We were the committee. To that committee were submitted 
all bids, and they considered those bids, and made the recommendation of 
awards, considering the price, the quality of the article, where samples 
were required, and the reasonableness of the price. 

Question 5, State whether or no the Secretary of the Interior inquired 
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into price of articles, or whether he made his contract according to the 
recommendation of the committee, to which you have referred, 

Mr. Fay. | object to that qn stion as Incompetent, and for the further 
reason that the report of the committe e. if such re report wis made, should 
be presented as the best evidence of it, 

Answer. I know nothing of the action of the Secretary of the Interior 
in regard to examination of the figures. I know that he accepted tie 
recommendation of the committee; I think in every instance. 

Question 6. Do vou know whether or no it was the custom then for the 
Secretary of the Interior to award contracts in accordance with the recom- 
mendations of the committee to which you have referred. 

17 Mr. Fay. I object LO any evidence on the subject of custom. 
The law provides how contracts may be awarded, and any custom 
in violation of law is not competent evidence. 

Answer. I did not represent the Interior Department on this committee ; 
[ represented the hospital. [I am unable to say what is the custom of the 
Secretary of the Interior outside of awards for the hospital. I know 
that in making the awards for the hospital it has been customary for the 
Secretary of the Interior to follow the recommendation of the com- 
mittee, 

Mr. Fay. The answer is objected to for the same reason. 

Question 7. Now, will you state as to whether or no the bids made for 
goods to be furnished to the hospital were first referred to this committee, 
and as to whether bids were made in accordance with advertisements ac- 
cording to law. 

Mr. Fay. I object to that as incompetent ; and for the further reason 
that any bids that were made were in writing and would show for them- 
selves their contents. 

Answer. Bids were made in accordance with the proposals, in accord- 
ance with the law,and I personally opened them, so that I know. Bids 
that were addressed to the Secretary of the Interior were pat into the 
hands of the committee for the purpose of opening. 

Question 8. State whether or no the usual custom prevailing as to bids 
was followed in the case of the bid of Frank Hume, the claimant in this 
case, and his hid considered along with other bids by that committee. 

Mr. Fay. I object to that qt stion for the same reason. 

Answer. The bid of Frank Hume was received, and was considered 
by this committee with the other bids. 

Question 9. Do you know whether it was a fact that the recommenda- 
tion of the committee was followed in the case of the bid of Frank Hume? 

Mr. Fay. That is objected to as incompetent and immaterial. 

Answer. It was. 

Question 10, State whether that committee had made any error Ol 
mistake in the acceptance of any bid made by Frank Hume for any ar- 
ticle: and, if so, how such error or mistake occurred. 

Mr. Fay. | object to that as incompetent and immaterial. Whether 
the committee made any mistake or not is utterly immaterial, and if they 
did make a mistake it is utterly immaterial what their mistake was. I 
object upon the further ground that the court nas no jurisdiction to reform 
any contract, even if a foundation for reformation of the contract was 
laid. ‘The contract is not with the committee, but with the Secretary of 
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the Interior. I object for the further reason that this ts an attempt to ex- 
plain a written report, which is not produced, and which is the best evi- 
dence of the committee’s report. 

Answer. The committee recommended an award of shitcks—corn 
husks—at 60 cents per pound. As chairman of that committee, and one 
of the members, I affirm that we made an error in recording the price per 
pound which appears in the recommended award, 60 cents a pound, while 
[ supposed it to be 60 cents per hundred-weight. It had been my custom 
before that time to purchase shucks in the open market, according to 

necessities, and I always paid for them by the hundred-weight pre- 
18 cisely as I bought straw; precisely as | recommended in this 

contract, that we should not award straw at 60 cents per pound, 
One of the facts which led me to make up my mind was what I had paid 
for shucks before. The same fact entered into consideration in the case of 
straw, and I refused to pay it. The further action that I took, as dis- 
bursing agent, in refusing to pay the bill, was the evidence that I re- 
garded it as an error. 

Mr. Fay. I make the same objection to the answer. So much of the 
answer as undertakes to give the argument of the witness, and is not re- 
sponsive to the question, is also objected to. 

Question 11. Was the price reeommended by the committee in accord- 
ance with the market price of shucks at that time? 

Mr. Fay. That is objected to as incompetent and utterly immaterial, 

Answer. It was not. 

Question 12. State whether or no you received any information from 
any source as to what was the market value of material, say in July, 1884. 

Mr. Fay. That ts objected to as incompetent, and for the further reason 
that it calls for the hearsay of the witness. 

Answer. I did; I returned the memorandum bill to Mr. Hume for cor- 
rection, supposing it was a mere clerical error. He returned the account, 
stating that that was the contract price, I then wrote to two leading 
houses, dealers in hair, mattress material, shucks, &ec.,in New York City, 
Messrs. Glover & Willcomb, and Mellen & Co. That was some time in 
July. I réceived answers from those gentlemen as to prices. 

Mr. Fay. I object to the answer for the reason that the witness is un- 
dertaking to give the results of communication to him, which are utterly 
incompetent and immaterial. 

Question 13 (submitting papers to witness), State whether or no the 
letters you hold in your hands are the original letters you received ? 

Answer. I recognize them as those letters. 

Question 14, Will you prepare copies and attach them to your deposi- 
tions, and mark them Exhibits 1 and 2? 

Mr. Fay. To that we object, on the ground, in the first place, that, if 
they are evidence at all, the testimony of the writers should be taken to 
prove the truth of them, and, in the second place, they are incompetent to 
affect a contract between the claimant and the Government; we further ob- 


ject that there is no evidence that they are genuine letters, and that both 


of them are dated more than a year after the contract. 

Answer, I will do so. 

(It is agreed that these letters shall have the same force and effect as 
the originals, if produced, and counsel for claimant will insist upon the 
same objections as to compentency and relevancy.) 
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Question 15. In fixing the price of the shucks you confused pounds 
with hundred-weights ? 

Mr. Fay. That is objected to as incompetent and immaterial. 

Answer. We did. 

Mr. Fay. You mean “I did.” 

The Wrrness. No, the committee did. 

Mr. Fay. You are swearing to what somebody else did. 

The Witness. We debated this question and decided it, and ] suppose 

it is competent for me to answer. 
19 By Mr. DEweEEs: 
Question 16 (resuming). You did debate the question ? 

Answer, Yes, sir. 

Question 17. And discussed upon this matter of hundred-weight ? 

Answer. I recollected distinctly what I had been paying per hundred ; 
yes, sir. 

Question 18. State whether or not you were in the habit of purchasing 
supplies for the Hospital for the Insane, and as to whether you had pur- 
chased shucks prior to this time. 

Mr. Fay. That is objected to as immaterial. 

Answer. As the disbursing officer of the hospital, [ have been accus- 
tomed to purchase supplies for the hospital, and had never previously con- 
tracted for them, but had bought them in open market. 

Question 19. State, if you know, about what rate you had been paying 
for shucks per hundred-weight. 

Mr. Fay. The question is objected to for Incompetency. You are not 
entitled to vary the terms of a written contract by that class of evidence. 

The Witness. You ask me the question in regard to the price I had 
been in the habit of paying before this time? 

Mr. Dewees. Betore and subsequently. 

Answer. From 40 cents to 31 per hundred—unhackled shucks. The 
shucks that [ purchased were brought directly to the market from the 
country adjoining, as a rule. 

Question 20. Will vou state, then, why you regarded the bid at 60 
cents per pound as 60 cents per hundred-weight ? 

Mr. Fay. I object to that as incompetent. 

Answer. Automatically ; because that was the unit on which I had pur- 
chased shucks hitherto. I presume I did not look at the wording, “ 60 
cents per pound,” 

Mr. Dewees. You can cross-examine the witness. 

Mr. Fay. The claimants waive nothing of their objections as to the 
time of taking this testimony, or as to its competency, and cross-examine 
the witness de bene esse. 

Cross-examined by Mr. Fay: 

Cross-question 1. You had nothing whatever to do with making the 
contract, did you ? 

Answer. No, sir. 

Cross-question 2. After the contract was made did it become your duty 
to order the goods from the contractor? 

Answer. It did. 

Cross-question 3. And you made the orders for the various items of 
supplies that were furnished, did you not? 
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Answer, I did, 

Cross-question 4. How many times did you order shucks from this con- 
tractor under his contract ? 

Answer. My recollection Is once, 

Cross-question )» Are you pr sitive of that ‘4 

Answer. No, sir; I am not. 

C'ross-question 6. Was it not more than once? 

Answer. I think Nnotw.; my books will show. 
20) Cross-question g Was it not twice? 
Answer. I do not recollect it. 

Cross-question 8. I wish you would bring your book and complete your 

as to the number of times when you sign your deposition. 


answer 
[ was going to say that J eould not possib ly recall absolute ly 


Answer. 
whether it was once OF twice without re te rring to my books. 

( ‘ross-question Je Now. doctor, upon thinking over the matter, can you 
not recollect the fact that these shucks were not all delivered at one time ? 

Answer. I am inclined to think you are right; that they were delivered 
at two times; it was all during the last of the vear. 

Cross-question it), Now, is it not the tact, that you made no objection 


in regard to the price of the first lot until after the second lot had been 


delivered ? 

Answer. I made no objection until my attention was called to the vouch- 
ers tor the payin nt of the bill, 

Cross-question 11. That was the first time you ever thought of any mis- 
take having heen made by the committee ? 

Answer. The first time that it was brought to my notice was by the 
memorandum of the price. I knew the goods were bought under con- 
tract, so that I did not examine the prices myself, but directed the clerk 
to examine and see that the prices corresponded with our contract-list. 
That was as far as I thought it necessary to go. When I came to the pay- 
ment of the bill, I examined the items and sawa mistake had been made. 

Mr. Curisty. I object to the answer as not responsive to the question, 
and as a ratiocination. 

Cross-question 12. Did you see the a ods ? 

‘Answer. I did. : 

Cross-question 13. Were they of good quality ° ? 

Answer. Yes: not extraordin: ary, “but of fair quality. 

Cross-question 14. W ere the y not hi ac ‘kled ? 

Answer. They were, 

Cross-question 15. You had never purchased any shucks that had been 
hackled ? 

Answer. I think I had ; but our usual purchases were unhackled shucks ; 
and we: hackled them ourselves. I think at one time I bought hackled 
shucks. 

Cross-question 16. The prices you gave were for unhackled shucks ? 

Answer. Yes, sir; the contract makes no statement as to whether they 
were to be hae kled or unhackled., : 

Cross-question 17. But the goods that were delivered were hackled and 


ae 


of fair quality? 
Answer. Yes; of fair quality. 
Cross-question 18. Have you ever been a dealer in shucks? 
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Answer. I have bought shucksa great many times. Ineverhavesold them. 
Cross-question 19. You bought trom country people, you say t 
Answer. I have bought them in bales in the market here from country 

people. 
Cross-question 20. Do you know what the freight would be on a bale 

of shucks from Boston, delivered at the insane asylum in this city? 

Mr. Dewees. That is objected to as immaterial. 

21 Answer. These letters are from New York. 

Cross-question 21. Do you know what the freight on a bale of 
shucks from New York, delivered at the insane asylum, would be—the 
freight and the cartage from the depot to the insane asylum ? 

Answer. I could not answer what it would be. I can ascertain what 
the rates for freight are, but I can not answer from recollection. 

Cross-question 22. Can you tell what the rate of cartage would be from 
the depot to the insane as} lum ’ A bout how far is it from the depot to 
the insane asylum ? 

Answer. It is about 3 miles. 

Cross-question 23. These goods were delivered by Mr. Hume at the 
insane hospital, and without expense to the Government, were they not? 

Answer. Yes. sir. 


The examination by counsel being concluded, the witness, in compli- 
ance with the rule of the court requiring him to state whether he knows 
of any other matter re lative to the claim in question, and if he do, to state 
it, SAYS: ss I know nothing material b voud what | have stated,” 

; W. W. Gupprnea. 


me this llth day of December, 1885. 
Hi. H. ALEXANDER, 
l). S. Commissioner. 


Sworn to and subseribed | 


Exuipeir No, 1. 


| New York, July 28, 1884. 
Mr. W. W. GODDING, 
Supt, Gov't Jnaan Hospital, Washington, mn Cha 

Dear Sir: Your favor 26th inst. is at hand. We quote our best grade 
husk (R. 8.) at $50.00 per ton, and our second grade (B.) at $40.00; all 
F. O. B. in New York. 7 

These goods are well hackled and baled. They are a trifle firmer in 
price than at the same time last year. 

Yours, truly, 
MeEeLuLEN, & Co., 
KENT. 
Exuipir No. 2. 
New York, Ju/y 28, 1884. 
W. W. Goppine, Esq. : 

Dear Srr: We are selling the Virginia and Maryland hackled husk 
at 1}c. per lb., or $35 per ton, and this has been our price for more than 
a year. It will probably be lower in price this fall. 

Yours, truly, 
GLOVER & WILLCOMB, 
ABELL. 
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yy Deposition of Edward M. Dawson, for defe ndants, taken ut Waushing- 
ton, , ae eg , on the 1Oth day of Precenel her, A. D. 1885) 

Defendants’ counsel, F. P. Dewees, esq.; claimant’s counsel, Messrs. 
Fay and Christy. : 

Kpwarp M. Dawson, having been produced as a witness on behalf 
of the defendants, was by me sworn, before any question was put to him, 
to tell the truth, the whole truth, and nothing but the truth, relative to 
the said cause, and thereupon deposed and said that his name is Edward 
M. Dawson; that his oce upation is that of chief of the patents and miscel- 
laneous division in the office of the Secretary of the Interior; that he is 
forty-two years of age; that his place of residence is W ashington, ie oe 
that he has no interest, direct or indirect, in the claim which is the sub- 
ject of wot in said cause, and that he is not related to the claimant. 

Mr. Fay (interposing). I make the same objection to this deposition 
as to the former. 

By Mr. DEWEEs : 

Question 1. State whether or no you were on the committee to whom 
bids for supplies to the Government Hospital for the Insane were referred 
along with Dr. Godding and Dr. Z. H. Potter, and to which committee 
the special claims were referred which resulted in a contract made by 
Frank Hume with M. L. Joslyn as Acting Secretary of the Interior on 
the 9th day of August, 1883, which agreement is filed with the claimant’s 
petition in this case as an exhibit. . 

Answer. I was appointed as a member of that committee, and acted as 
a member. 

Question 2, State what occurred, if you remember, relative to any bid 
for shucks. | 

Mr. Fay. I object to that question upon the ground of its incompetency. 
The proceedings before the committee, which was matter not authorized 
by law, is utterly immaterial, and whatever conversation or discussion they 
had is incompetent. All negotiations weré merged in the written contract 
between the parties and all their conclusions were announced in a written 
report, which is the best evidence of itself and its contents. 

Answer. Amongst the proposals for supplying goods to the asylum was 
the proposal from Mr. Frank Hume, and he made a bid for the article of 
shucks. He was the only bidder for that article. When the bid was con- 
sidered we had not the proposal immediately before us, the bids havi ing all 
been scheduled, and on the schedule ; appeared the sum “60 cents.’ 

Mr. Fay (interposing). I object to the witness giving a statement of 
the contents of a written paper. 

Answer (continuing). The price was scheduled at 60 cents without any 
memorandum on the page whether the price was per pound or per hun- 
dred-weight. But as a member of the board, I can say positively that it 
was my understanding i in awarding the item of shucks to Mr. Hume on 
his proposal that the | price was to be 60 cents per hundred, and not 60 
cents per pound, 

Mr. Fay. The answer is objected to for the further reason that it under- 
takes to give the understandings of the witness and his conclusions, and 
not facts; and for the same reason that the question is objected to. 


ee 


| 


HUME VS. UNITED STATES-——UNITED STATES VS. HUME. 17 
23 Question 3. State whether or no, before that committee, the price 
of shucks was discussed. 

Answer. Yes, sir. 

Question 4. Was the price of shucks discussed independent of the sched- 
ule, or from any knowledge of the price derived from the schedule? 

Mr. Fay. I make the same objection to both of these questions—as 
incompetent and immaterial as to what happened before this extra-official 
committee, 

Answer. I had no knowledge myself as to the price of shucks, and the 
inquiry was made either by my self or Dr. Potter, which drew out the re- 
mark from Dr. Godding, the other member of the board, that that was not 
very far from the price he had paid for shucks ; and I remember he stated 
that it was his Impression that that price must be for hackled shucks, 

Mr. Fay. So much of the answer as undertakes to give the conversa- 
tions or Impressions ot any rie mber oft this committee Is objected to as 
incompetent, 

Question 5. In the discussion before that committee, was, at any time, 
the price per pound referred to, OF Was it the price per hundred t | 

Answer. The price per pound was not referred to at all. 

Question 6. It was the price per hundred ? 

Answer. The price per hundred, 

Mr. Fay. The same objection to the questions and answers, 

Question 7. Then in awarding the contract for shucks to Frank Hume, 
state whether or no the pric fixed at 60 cents per pound was a clerical 
error or not? 

Mr. Fay. I object to that. In the first place, for the reason that the 
witness does not claim to have made an award of the contract: and in 
the second place, that it asks the witness for a conclusion and not a faet, 
and for the additional reason that the testimony is Incompetent and inad- 
missible. 

Answer. In recommending the award, I am satisfied the committee in- 
tended to recommend an award of the item of shucks to Mr. Hume at 60 
cents per hundred-weight. 

Mr. Fay. The answer is objected to for the same reason, and for the 


. further reason that the report of the committee is jn writing. 


Question 8. State whether or not the report made by the committee to 
the Secretary of the Interior was in writing. 

Answer. My impression is that the committee did report in writing to 
the Secretary of the Interior, submitting with their report a copy of the 
schedules, with the prices set opposite at which they recommended the 
awards to be made. 

Question 9. Can you furnish a copy of that report and attach it to your 
deposition, marking it A ? 

Answer. I am not sure,sir; I will try to find it. 

Mr. Fay. I object to the witness attaching anything to his deposition 
that is not presented until counsel for claimant has an opportunity to in- 
spect it. 

Question 30. You will furnish the commissioner, if possible, a copy of 
that report. 

Answer. I am not sure whether it is on the files; I will furnish it if 
it is. 

4873 2 
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24 Question 11. Do you know anything about the price @f shucks ? 
Answer. No, sir. | 

Question 12. Your knowledge of the price, then, was derived from Dr. 
Godding? 

Answer, Yes, sir. 

Claimant’» counsel declined to cross-examine. 

Mr. Fay. We give notice to the attorney of the United States that upon 
the filing of this deposition we will move to suppress it as incompetent and 
immaterial. 

The examination by counsel being concluded, the witness, in compliance 
with the rule of the court requiring him to state whether he knows of any 


other matter relative to the claim in question, and if he do, to state it, says : 


No. sir. 
Kk. M. Dawson. 


Sworn to and subseribed before me this 11th day of December, 1885. 
H. H. ALEXANDER, 
United. States Commissioner. 


The witness having, as he states, before signing his deposition, made a 
search for the report of the committee of award referred to in his deposition 
and not being able to find it, can not attach the same hereto. 

H. H. ALEXANDER, 
United States Commissioner. 


Deposition of Dr. Ziba H. Potter, for defendants, taken at South Bethle- 
l J ages ’ se 
hem, Pa., on the 28th day of December, A. D. 1885. 


Defendant’s counsel, F. P. Dewees, esq.; claimant’s counsel, John C, 
Fay, esq. 


Dr. Zipa H. Porrer, having been produced as a witness on behalf of 
the defendant, was by me sworn, before any question was .put to him, to 
tell the truth, the whole truth, and nothing but the truth relative to the 
said cause, and thereupon deposed and said that his name is Dr. Ziba H. 
Potter; that his occupation is that of United States special pension ex- 
aminer; that he is forty-nine years of age; that his place of residence is 
Bethlehem, Pa.; that he has no interest, direct or indirect, in the claim 
which is the subject of inquiry in said cause, and that he is not related to 
the claimant. 

By the CoUNSEL FOR THE DEFENDANT: 

Question 1. State where you resided in 1883-84. 

Answer. Washington, D. C., where I was a medical examiner in the 
Pension Office. 

Question 2. State whether you have any knowledge of the bid made by 
Frank Hume, in 1883, for supplies to. the Government Hospital for the 
Insane, near Washington, and if you have, what were your relations to or 
regard to it. ° 

(Objected to by Mr. Fay upon the ground that all negotiations were 
merged in the written contract between Mr. Hume and the United 
States, and the evidence is incompetent to vary that contract, and is imma- 
terial.) 
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25 Answer. I was detailed by the Secretary of the Interior to act 

as one of a committee of three to open the bids made for the Govern- 
ment Hospital for the Insane, both in 1883 and 1884. The committee met 
pursuant to appointment and notice to bidders, and proceeded to open in 
public and to read the proposals made. To the best of my memory the 
different items called for by the Government for the use of the Hospital 
for the Insane were printed in schedules, or lists, and such schedules or 
lists were furnished to the parties applying for them and desiring to bid. 
Mr. Hume made a bid for corn shucks. To the best of my memory the 
schedules read “so much per pound;’ Mr. Hume’s bid was 60 cents, 
which the committee understood to be a bid per the hundred-weight. 
That was generally understood by the committee ; and it was so generally 
understood because 60 cents was a close bid per hundred-weight. By a 
close bid, I mean it was a fair and cheap market price for shucks per 
hundred-weight. Of course, the committee did nothing but pass upon the 
proposals, and the contract was made by the Secretary of the aden 
with Mr. Hume. I know nothing further in regard to the awarding of 
the contract. The committee regarded the price of 60 cents per pound 
for shucks as simply preposterous. 

(Objected to by Mr. Fay for the same reason as the question, and so 
much of the answer as undertakes to give the contents of written papers 
or the suppositions or imaginations of the committee is objected to as im- 
proper, incompetent, and immaterial.) 

Question 3. State who were the members of the committee. 

(Objected to by Mr. Fay as incompetent and: immaterial.) 

Answer. The members of the committee were myself, Dr. Godding, of 
the Hospital for Insane, and Mr. Dawson, of the Interior Department. 

Question 4, State whether or no it was your duty, assigned to you 
by the Secretary of the Interior, to open the bids and to determine the 
best bids made, for the purpose of advising him in making the contract ; 
or if not, what was the object and duty of the committee ? 

(Objected to by Mr. Fay as incompetent, immaterial, and leading in 
form.) 

Answer. The duty of the comr.ittee, as I understood it, was to open the 
bids, examine the guods offered for examination, and to recommend to the 
Secretary what bids to accept. 

Question 5. State whether or no the price of shucks was discussed upon 
the bid made by Mr. Hume. 

Answer. To the best of my memory it was discussed in and by com- 
mittee. 

Question 6. State whether or no the committee intended to recommend 
the acceptance of a bid for shucks at the rate of $1,200 a ton. 

(Objected to as incompetent, immaterial as to what the intention of the 
committee was, and for the further reason that the report of the committee 
was in writing, and will speak for itself.) 

Answer. The committee never intended to recommend the acceptance 
of any such bid. 

Question 7. If such a recommendation was made, state whether or no 
it was a mistake. 

(Objected to for the same reasons above given.) 

Answer. It was clearly and certainly a mistake, and personally I never 
did, nor ever intended to make any such recommendation, 
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26 Cross-examined by THE COUNSEL FOR THE. PLAINTIFF : 


Cross-interrogatory 1. Did you ever deal in shucks ? 

Answer. No, never. 

Cross-interrogatory 2. At the time you served on this committee were 
you familiar with the market price of this article ? 

Answer. Only so far as we were informed by Dr. Godding, who inves- 
tigated the question for the committee. 

Cross-interrogatery 3. Then your testimony as to the market price of 
this article is based upon what Dr. Godding said about it? 

Answer. My knowledge as to the price of shucks at the time was de- 
pendent on what Dr, Godding reported to the committee. I made no 
personal investigation, but depended upon Dr. Godding’s report. It was 
not customary for each member to make investigation on each point or 
the price of each article, but would depend upon each other and the com- 
parative value of each sample offered. 

(So much of the above answer as is not responsive to the question is ob- 
jected to.) 

Cross-interrogatory 4. Were the duties of this committee defined by 
written instructions of departmental regulations ? 

Answer. They were written instructions, 

Cross-interrogatory 5. Did you make a written report to the Secretary 

Answer. To the best of my memory we did. 

Cross: interrog gatory 6. Did you make any other except a written report 
to the Secretary 

Answer. Do not remember. 

Cross-interrogatory 7. When you stated that Mr. Hume made a bid for 
shucks, did you mean that that was a separate and distinct bid, or that it 
was an item among many other items in his bid ? 

Answer. It was simply an item among other items, but [ can’t remem- 
ber. 

Cross-interrogatory 8. Have you any recollection as to how many of 
the items of his bid you recommended for rejection and how many for 
acceptance ? 

Answer. I have no recollection on that point. 

Cross-interrogatory 9. Do you remember whether there were any other 
items of Hume’s bids recommended for acceptance ? 

Answer. I do not. 

Cross-interrogatory 10. Do you remember if any other item of his bid 
was discussed ? 

Answer. No; I do not remember. 

Cross-interrogatory 11. Did you report to the Secretary that you sup- 
posed the price given by Mr. Hume was by the hundred-weight instead 
of by the pound ? 

Answer. I do not remember. 

Cross-interrogatory 12. Do you remember that the Secretary’s schedule 
and advertisements required the bid to be by the pound ? 

Answer, I think the schedule called for the bids per pound. 

Cross-interrogatory 13. Did Mr. Hume say anything to you, or to any 
member of the committee in your presence, on the subject of the bid on 
that item ? 

Answer. No; not to my remembrance. 
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Cross-interrogatory 14. Did you apply to Mr. Hume for any informa- 
tion on that point ? 
Answer. No; the whole subject was left in the hands of Dr. Godding. 
C ross-interrogatory 15. Do you know anything further ? 
Answer. No: I do not think that I do. 
Zina H. Porrer. 


\ [.— Argument and submiasion of case and of motion to suppress 
certain evidence. 


t 
~] 


At a Court of Claims held in the city of Washington on the 28th day 
of April, A. D. 1886. 

Mr. Fay, for the claimant, filed a motion to strike out certain de ‘positions 
from the record. The case was then argued by Mr. Fay for the claim- 
ant and by Mr. Dewees for the defendants and submitted. 


28 VII.—Findings of fact and conclusion of law.—Filed by the court 
May 3. LSS6. 


This case having been heard before the Court of Claims, the ec1irt from 
the evidence finds the facts to be as follows: 


On the 16th day of June, 1883, the Secretary of the Interior adver- 
tised for proposals for furnishing to the Government Hospital for the In- 
sane supplies for the fiscal year ending June 30, 1834, as tollows : 


DEPARTMENT OF THE INTERIOR, 
Washington, D. C., June 16, 1883. 

Sealed proposals to furnish such miscellaneous supplies as may be re- 
quired by the Government Hospital for the Insane during the fiseal year 
ending June 30, 1884, will be received until 12 m. Monday, July 16, 1883. 

Proposals must be made in duplicate on the forms furnished by the De- 
partment, and be accompanied by a certified check or draft for $500 upon 
some United States depository or national bank, payable to the order of 
the Secretary of the Interior, which check or draft shall be forfeited to 
the United States in case any bidder receiving an award shall fail t> ex- 
ecute promptly a contract, with good and sufficient sureties, accurding to 
the terms of his bid; otherwise to be returned to the bidder. Bids not 
accompanied by a certified check or draft will not be considered. 

Each proposal must give the names of all parties interested in or par- 
ties to it, together with their places of business and post-office addresses. 
If to be represented by an agent, his name and address should be given. 

All articles to be of the best quality. Samples will be required as speci- 
fied in the schedule, and each sample should be marked to show the name 
of the bidder, number of the item, and price. 

All articles will be subject to rigid inspection, and such as do hot con- 
form strictly to the requirements of the contract will be rejected. The 
decision of the superintendent of the hospital upon this point to be final. 

Articles furnished under the contract must be delivered at the hospital 
in such quantities as may be from time to time ordered by the superin- 
tendent, and in the usual trade packages, without any charge for delivery 
or for packages. 
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' 

Payments will be made monthly for such articles as may be delivered 
in conformity with the contract and accepted by the superintendent. 

The fresh beef must be all bullock meat, good in quality and condition, 
fit for immediate use, and from fore and hind quarter meat proportionately. 
Sides to weigh not less than three hundred (300) nor more than three 
hundred and fifty (850) pounds. Necks must be cut off at fourth verte- 
bral joint, and the breast trimmed down; shanks of fore quarters must 
be cut off at 4 inches above the knee-joint, and of hind quarters 8 inches 
above the hock-joint. Necks, shanks, and kidney tallow to be excluded 
from delivery, as well as meat from bulls, stags, and diseased cattle. 

The fresh mutton must be good, fat, and marketable, from wethers 
over one and under three years old. ‘The carcasses must be trimmed as 
follows, and the average weight in that condition must not be less than 
forty pounds: The heads must be cut off at the first vertebral joint ; the 
shanks of fore quarters at the knee-joint and of hind quarters at the hock- 
joint. 

The bacon must be from well-fattened hogs. It shall consist of pieces 

of medium weight and thickness, perfectly cured, slowly and 


29 thoroughly smoked, dry, and firm. No soft, moist, or spongy 
pic CCS will he received, The backbone and breast-bone to be taken 


out, and hench-bone to be sawed down smooth and even with the face of 
the side. Teather or blade bone not to be taken out; edges to be smooth. 

The hams must be of the best quality, weighing from eight (8) to four- 
teen (14) pounds each, averaging ten (10) pounds, neatly and closely 
trimmed, perfectly cured, slowly and thoroughly smoked, cut short, well 
rounded at the butt, properly faced, cut just above the hock-joint. 

The lard must be made solely from the leaf, and shall be unadulterated, 
sweet, and good. 

The flour must be freshly made, of good sound wheat, high ground, well 
dressed, in all respects equal to sample furnished. Samples of not less 
than five pounds must be furnished by bidders, and will be well tested be- 
fore acceptance. 

The sugar must be of good quality, as specified in schedule. 

The coffee must be sound and clean, of good quality. 

The tea must be of medium quality, clean, and free from adulteration or 
impurity. 

The rice to be choice Carolina. 

ond with approved security will be required of each party to whom a 
contract may be awarded. 

On failure to furnish any article specified in the contract within a rea- 
sonable time and of satisfactory quality, after having been ordered, the 
right is reserved of purchasing in open market or of declaring such con- 
tract forfeited ; and if a greater price than the contract price be paid for 
any such article the difference will be charged to the contractor. 

Bids Will be considered on each item separately.: Schedules containing 
blank forms for bidding, items, and approximate estimates of amounts,will 
be furnished on application. 

Contracts will be awarded only to established manufacturers of or 
dealers in the articles, 

The Secretary reserves the right to reject any or all bids that may be 
offered and to waive defects. 

Samples and proposals must be sent in separate packages. Proposals to 
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be addressed to the Secretary of the Interior, and indorsed “ Proposals for 
supplies for the Government Hospital for the Insane.” 
H. M. Te.ver, 
Secretary of the Interior. 


Lf. 


Thereupon the claimant made the following bids, on forms furnished by 
the Department : 


Wasuinoton, D.C. 
INTERIOR: 


July 16, 1883. 
To the SECRETARY OF THE 

Sir: I propose to furnish, in compliance with the terms of the specifi- 

cations hereto attached, ail the conditions of which are hereby made a part 

of this proposal, any or all of the articles named in the accom pany ing 
schedule opposite to which prices have been affixed, at the rates and in 
the quantities therein noted, the same to be delivered at the Government 
Hospital for the Insane near Washington, D. C. 

Check No. 4466, duly certified, on the National Bank of the Republic, 
for $500, is herewith inclosed, which please return in case this bid is not 
accepted. 

Respectfully, 
FRANK HvuMeE, 
Wholesale Grocer. 


MEATS, PROVISIONS, GROCERIES, FEED, ETC, 


£ Rate. 
.. Estimated quan- Atticles. 
- tity. 
s Dollars. Cents. 
a 
' 
1 240, 000 pounds DSO, GGG . coccecccesccconedsseegee ceeds eces gO ee Pe 
"2 20,000 pounds Beet, corned, canned (Armour's Chi ago or equal in qual- 
ity) ' - poces ceed: senesecedee on oo pec eee li} 
3 40, 000 pounds snes ecoeeoessooteoseee deeeneieenaes Gi. seslancasdedoclsdisisnine 
5, 000 pounds eres : iil : haus GOicccldbedh coccleessoce 
5 18, 000 pounds Shoulders, No. 1, good quality and condition reccenede ces seentiee - 
6 10, 500 pounds... Breasts, No.1, good quality and condition............ > Ae Teebteeiin 11 
7 15 duzen Beef tongues, smoked .. neces c60eee covococodsocos GD. os: l.cec cececeloossebeos 
= 25 pounds.. —— Bocoocs rece cesece ceeSee coseceseoes do. 113 
” 1, 800 pounds... Applies, ¢ vaporate MD . cocce coscns coesdebeusosooososcos ilo. ... lL 
10 00 BUSGS....| BUG CIOGMM, GROSS .cccce ccccce secede: coccesoeese per gross 2 50 
ll 1 ot Es GE: BODE ccc. '000b06s ees ctadonnndnnen ilo... 4 40 
12 6 groas.. Brush biecks, hair ae soccer secede 0eees oeuseecee ee ee ee Seep 
13 3deozen .. Brushes (W. W.), medium ...... oeccevcceceoos per doven 17 70 
14 60 dozen... Baking powder (Kumiord’s), 6o7 ............. peceed do... I l4 
5 25 dozen Buckets, 2-huop, painted ....... 2.2... .cccee sees deo... l 45 
16 SB GSO WORM. c) BBOGE.« ccccccvces cccces secccccsous eeees eboce per pound peccces 143 
7 5 vrosa Blacking, shoe, Mason's. ......... sennebec per gross 2 7! 
1s SOS SSRSES «1 DORMR, MOMS coco ce cccncc cosees coccesccoe™ .««- per bushel 2 35 
19 8 boxes Hath-brick .......... > cnccse concee ceseus cnc: SEE Giiisulescoce <e 60 
20 35 tons BD cc avecqucosesece cocci eee .. per ton.. BD leoccese 
21 400 pounds... Canary seed. ... ... 22. .ccces seen . . Der pound... ......... 4 
22 10, 000 pounds Codtish. No. 1. Banke , eacini ER 4 
23 47, 00 pounds.. Coffee, green, Rio, prime samp le required senee GD cb. tsectancoe 
24 300 poumis.. Coffee, green, Java, a sample required......... GB. o0-leecced cos 1 
25 SB pew...) CoMOeNO® 200000 cccceccccces cecces ccccescoscoeces GO. cc-lecoccseces l4 
26 25 poumen..| CIOVED . 002000 cccccs cccces secces ccccccese: coscceseese Ghieocedasesosvi 2! 
27 200 pounds...) Chucolate, bent. ...... 1.0.00 cececccccces + +0 sowces sO. ccsleccoscecs 37 
28 2, 500 pounds... Cheese, prime, equal to ‘be “at N A: creamery paces sages cvel coceoseoes 12 
2 10y dezen Corn, canned, standard 3-lb ............ -«.« per dozen I iof 
30 4,000 pounds... Crackera, soda, sample required ........ ...... per pound... ......... 7 
31 1, UO pounds... Crackers, cream, sample ern pare booe seoees beneed — a. ee 10h 
32 120 pounds.. Candles, adama time ..... 20.2... cee cewseececeeeeue: GO. cc. lecccctcoe MM 
33 150 powmels..| Catrem, BeOS ...00. cccccc cccccccccccccccscoccsoes cocces GO. 00s] -ccossces 16 
34 1,0 pounde.. Currants, beat... ... 2.20. .ccee ceeneeceees 0 00000ccce- GBs cc clocescocce: 63 
35 650 pounds..| Corm-staroh ..... ~~... - cc cne cecnceceweescneweeceees OB. coc] eccscecces 6; 
36 GES poeta...) FUTUR . cccccccccccccccccs -seccccgesesecgoescocooces GO. cocleccosccees “4 
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100 barrels 


at 


) pounds 


S00 pound . 
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38 boxes 


15 pravtarne ~ 
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' pound 
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PlisSileeis 
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mirreis 
) iu mits 
uv illons 
val ons 
c~ase 

} pounds 
ASSES 
barrels 
)quarts 
} pounds 


, . 
Pr DISC IsS 


) pounds 


O25 (hILes 


| 
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0 pounds 
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po inds 
ipo mia 


’ pounds 


ui pounds 


acrASs 
pounds 
>dbnshels 


; Cases 


> pounds 


’ pounds 


0 ponnds 


} pounds 


pounds 
yy ounds 


} pouUnUus 


} | ounds 
aozen 

’ ross 

TOSS 


} pounds 


; 
Pnounds.. 
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mild 
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Mm? ttis 


» dozen 


0 gallons 


' } } 
r LTISieis 
hells 
> bushels 


} pound « 


; pemnds. 


balozen 
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2 dozen 
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Sdezen 
Se ozen 
4 dozen 


4 dozen 
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5 barrels 
1 barrel 
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PROVISIONS, GROCERIES, FEED, ET‘ 


Flour, fan No. 1, 5-lb, sample required ......per pound 
re} ri tstn " ; sample requ rea see sece : do 
(;inee yround, sample required a ian do 
Hemp seed — 
llonme e ..ao 
Handles, bro No. 2, plain _ per 10 
Mi as ima au ii} Mmeullilia)| eee pet pound 
Mace ilo 


per gallon 
per pound 


Molasses, N.O., prim sample required 
Mustard, ground, pure, sample required 


leal. corn. ta | i ted yp r bushel 
Meal. rve do 
Meal, feed hone eaeeee do 
Middlings : | a per ten 
Mait , : ma per bushel 
VNianioea imple re read : pet porn 
eee do 
~ titre a wire samp requ ed ao 
Oil, astral, with cans, equal to Pratt's per gallon 
Oil, lard do 
Qhil. olive Lwe 1, samp req il per bottl 
Peaches, dred, sample req red per pot ned 
‘ens canned, Sal pole required secoee pet Jozen 
Pickles. cucumbers , , per barrel 
Pickles, assorted, san pie req inne eet ee pet quart 


ground, sampie requir l 


Potatoes ... per bushel 
Prunes, sample required ..................-.....per pound 
Raisins, London layer pinbevianebieabéwcobsoos - do.. 
Raisina, Valencia o Peseee ceeesous do 
Rice, Carolina, best, sample required pac céeseucnt lo 
Sagar, cut-loaf, A No. 1, sample required wasn do 
Sig ir, gran i] ited, A No ] satuple required . pece ‘oO 
Sugar, pulverized, A No. 1, sample required ......... do 
Sugar, N.O., good quality, sample required iene 
Salt, fine table Secececose per pound 
EE SS PER apenas iat : do 
Salt, rock ne cocecoessons per bushel 
Safety-fuses, sample required ............. «sees POT Croass.. 
Saltpetet eneccceeeses POT pound.. 
Soda, sal.. see vTTTTT TTT TT TTT A Ya 
Starch samp! reanired : pees seeeee do . 
Soap, Castile, genuine, white and mottled, sample required, 
(white, 14} per pound) mottled per pound 
Soap, sand, sample required =... ...... ' deo 
Soap, laundry, sample required » seneueosneds do 
Sirup, best golden, sample required ' ..... per gallon 
Tea, Japan, unevolored youl quaiity, sample re- 
(j lired , pee eee Pel pound 
Tra, Oolong, good quality, sample required ....... do 


Dap rs, Wax, beat quaity, sample rr juired per dozen 


lampico era per TOSS 


ite 


] inpico wi do 


robacco, natural leaf, sample required ... per pound 
lobacco, navy, sample required snaenont ao.. 
or ee: OU GRRREEE, ...nocaknde bokdns case per gallon 
Wash beards, fine . Pel dozen 
We ome, sherry, bent Bmawseh. . 2... coc cccceescece per gallon 
Pe SEs 6 hoot OOe 0064 ceedse tenes coerceoeersedds per bushel 
(data co 

{ ry " . do 
Shucks ie , per pound 
Straw. rve. oats, o7 beardle Bel wheat. unbaled : do 
Cuspadores, tin, sample required pee cases per dozen 
Cuspedores, paper, sample required. ................. OS.0- 
(oolers porcelain ned b-ga I ae ie deo 
Chimneys, argand clo 
(;lobes. lantern BOO 600 000 460066 Cone ces ilo 
Globes, for gas. open-base, medium ............. ao 
Preserve jars, Mason's ti és dootebhood ee oe &O 
IIR. do nests otemstaiiiiiaiadeds 08066 seeees C608 88 — e clo — 
Wicks, lamp ....... pecan seneetsnee no cesene sso eeune 

MEDICAL SUPPLIES, 

Aleohol pnonetaseiadeenenabucne scccccccccess POR GRen. 
S=Veectl CA. AW DA 5e6beeee becdee cee eeos wes sees BO be 
rr Clee, cucéu catdhe todhnteteesteed ne tiien aateusds 
A RE I EE MT Mey ET OPO eM, per dozen 
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The claimant’s bids on sixteen articles having been accepted, the follow- 
ing contract therefor was entered into between the parties (and the required 
bond was given) : 

“Articles of agreement made and entered into this ninth day of August, 
A. D. 1883, between Frank Hume, doing business under the firm name 
and style of , of the city of Washington, District of Colum- 
bia, of —-——, his heirs, executors, and assigns, of the first part,and M. 
L.. Joslyn, Acting Secretary of the Interior, acting for and on behalf of 
the United States, of the United States, of the second part, witnesseth : 

“That the said Frank Hume, for the consideration hereinafter men- 
tioned and contained, and under the penalty expressed in a bond bearing 
even date herewith, covenants and agrees to furnish during the fiscal year 
ending June 30, 1884, such articles as may be required by the Govern- 
ment Hospital for the Insane, near Washington, D.C., and as have been 
accepted in the proposal of the said Frank Hume, dated July 16, 1883, to 
wit: Items in the proposal numbered 2, 9, 19,32, 42, 56,71, 78, 79, 89, 
90, 91, 97, 102, 103, in the schedule for groceries, and item 77, for 5 bbls. 
sweet catawba, at the rates specified in said proposal. 

“The said Frank Hume further agrees to furnish the above-mentioned 
items in accordance with, and subject to, the conditions expressed in his 
proposal and in the specifications hereto attached,which proposal and 
specifications enter into and form a part of this contract; and also in ac- 

cordance with the samples furnished. 
32 “ And the said M. L. Joslyn, Acting Secretary of the Interior 

reserving the right to order a greater or less quantity of each 
or every article named or referred to in this agreement, as the public serv- 
ice may require, hereby agrees to pay or cause to be paid, on behalf of the 
United States to the said Frank Hume, his heirs, executors, or assigns, 
for all the articles delivered and accepted under this contract, the prices 
specified in the proposal and contract. 

‘* Neither this contract nor any interest therein shall be transferred by 
the said Frank Hume to any other party; and any such transfer shall 
cause the annulment of the contract so far as the United States are con- 
cerned. All rights of action, however, to recover for any breach of this 
contract by the said Frank Hume are reserved to the United States. 

“ No member of, or delegate to, Congress is or shall be admitted to any 
share or part of this contract, or to any benefit which may arise herefrom. 

“ In witness whereot the parties aforesaid have hereunto set their hands 
and affixed their seals on the day and year first above written. 

“Frank. Hume, faa] 


“M..L. Jostyn, |SEAL. 
“ Acting Secretary of the Interior. 


Ly. 


He furnished under said contract all the articles included under items 
Nos: 2; 9, 19, 32, 42, 56, 71, 78, 79, 89, 90, 91, 102, 103, and has been 
paid therefor according to the contract. 

He also furnished in two or three lots in the latter part of the year 1883, 
6,720 pounds shucks under item No, 97, with memorandum—bills accom- 
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panying the delivery thereof, with the price carried out, at 60 cents per 
pound, the whole aggregating 54,032. kor the shucks he has not been 
paid. 


V. 


At the time said contract was made shucks were of the market value of 
from $12 to $35 a ton, according to quality, and whether they were hackled 
or unhackled ; and those furnished by the claimant were of the market 
value of $35 a ton, or 1? cents per pound, aggregating, for all that were 
delivered, 8117.60. 


‘r 
seal 


CONCLUSION OF LAW, 
Upon the for going findings of tact the court decides, as a conclusion of 
law. that the claimant Is entitled to reeover $117.60 and no more. 


Vil [.— Opinion of the court. 


RicHarpson, Ch. J., delivered the opinion of the court : 

The Secretary of the Interior in 1883 advertised for proposals for fur- 
nishing to the Government Hospital for the Insane in Washington a very 
large quantity of supplies, consisting of more than a hundred different 
articles, for all but eleven of which the claimant made bids according to 
the advertisement, upon printed forms furnished by the Department. 

The advertisement provided that “ Bids will be considered on each item 
separately.” “Those of the claimant upon sixteen items were accepted, 
and among them was the following, for which he was the only bidder: 


. Rate. 

— Estimated quan Artic) a 
C tits , — 

} Dollars. Centa. 
7. 

Oe) Eee DORNSS 000 | BRUGES .ccdsccccccndacces Beene seccnscenescsces BOP DORE ict iccivesin 60 
30 Articles oO} agreement were entered into bet ween the claimant 


and the Secretary of the Interior, with schedules attached in the 
printed form used for the proposals, with all the hundred and more items 
thereon, and in which the price was carried out for each of the sixteen 
items of the accepted bids of the claimant, including that for shucks as 
above, according to his proposals, 

At the time the contract was made shucks were worth from $12 to $35 
aton, or from 6 mills to 1} cents a pound, while the claimant was to re- 
ceive nearly forty times as much as the highest value. 

That an agreement to pay $1,200 a ton for shucks, actually worth not 
more than $35 a ton is a grossly unconscionable bargain, defined in. Bou- 
vier’s Law Dictionary to be “a contract which no man in his senses; not 
under delusion, would make, on the one hand, and which no fair and 
honest man would accept on the other,” nobody can doubt. Such a con- 
tract, whether founded on fraud, accident, mistake, folly, or ignorance, is 


aaa 
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void at common law. It is not necessary to invoke the aid of a court of 


equity to reform it. Courts of law will alw: ays refuse to enforce such a 
bargain, as against the public policy of honesty, fair dealing, and good 
morals. ; 

Judge Story, in his work on Equity Jurisprudence (vol. 1, see, 188), iD 
enumerating certain classes of cases in which courts of equity will inter- 
fere to relieve against fraud, says, “ First, fraud, which is dolus malus, 
inay be actual, arising from facts a circumstances of imposition, Ww hich 
is the plainest case. Secondly, it may be apparent nay ha Intrinsic na- 
ture and subject of the bargain itself, such as no man in his senses, and 
not under delusion, would make on the one hand, and no ig tae and fair 
man would aceept on the other, which are inequitable and unconscientious 
bargains, and of such even the common law has taken notice.’ 

In the early case of James v. Morgan (1 Living., 111), frequently cited 
and always with approval, the plaintiff saed on a contraet by which the 
defendant agreed to pay for a horse purchased a barleycorn a nail, and 
doubling at every nail in the horse’s shoes. There were thirty-two nails, 
and doubling at every nail would make such a quantity of barley as to 
require the defendant to pay about $2,000 for che horse. The court di- 
rected the jury to disregard the contract, and to give the value of the horse, 
and the ‘Vy assesse dd the dama: res in} pounds ste rling, at less than $40, 

So in Baxter v. Wales (12 Mass., 365), which was a suit at law upon 
notes given for the hire of two cows, wherein the defendant promised to 
return each cow in one year and pay $6 in cash, and if not then returned 
to pay $6 a year until redelivered, One cow was returned in fifteen months 
and the other in five years. ‘The court held that the agreement to pay at 
the rate of 86 per annum for the use of each one of the cattle, as stipu- 
lated in the notes, in case the defendant should fail to serform his contract 
at the end of the year, was unconscionable, and the jury was directed to 
assess damages at $6 on each note for one year and the actual value for the 
use of the cows thereafter. 

This was in Massachusetts, about the year 1814, when it is understood 
the value of cows sold in the market was from $10 to $15 a head or there- 
abouts. 
~ Again, inthe case of Leland v. Stone (10 Mass., 459), upon a warranty 
deed of several parcels of land. Itappeared that one of the parcels had 

been previously conveyed to the grantor 's son, who had erected a 
3 dwelling-house thereon and was in exclusive possession, of which 

the grantor had knowl a . Under direction of the court the jury 
gave nominal damages, only on the ground that the parcel so previously 
conveyed was inserted in the deed by mistake. ‘The court in its opinion 
cited the ease of James v. Morgan and other eases, and said, there is not 
in either of these cases any evidence of actual fraud or deception on the 
part of the plaintiff at the time of making the bargain. The fraud, if it 
is necessary to suppose any in this case, consisted in afterwards taking ad- 
Vantage of the dle fen F ant’ - wnor ince or mist: ake , and of attempting to 
enforce. the performance of a contract, suc ‘h, as Lord Hardwicke expresses 
it. “as ne man in his senses would make, or as no honest man would come 
into.” 

These citations are sufficient to show that in suits upon unconscionable 
agreements the courts of law will take the matter in their own contro] 
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28 HUME VS. UNITED STATES—UNITED STATES VS. HUME. 
and will, without the intervention of courts of equity, protect the parties 
against their enforcement. 

If it be so in suits on contracts between private parties who act by and 
for themselves, how much more is it so in suits on agreements by the 
United States, acting always through public officers, who are mere agents, 
required to act in good faith towards their principal according to the laws 
of the land, as everybody dealing with them are bound to know. | 

There is no finding by the court of actual fraud by any of the persons 
engaged in making the contract now under consideration. The uncon- 
scionable price inserted for shucks was no doubt a mere accident, perhaps 
from an idea that it was the price per hundred pounds instead of per pound, 
as printed in the proposals and contract, and from neglect to change the 
printed words accordingly, which, if it had been done, would have fixed 
the price at $12 a ton, the very price which the findings show to have 
been the lowest value of shucks of any kind at that time. But however 
it may have happened, we hold, as was held in the case of Leland v. Stone, 
from which we have quoted the words of tlie court, that acontract may be 
held unconscionable without proof of actual fraud at its inception if its 
enforcement would be unconscionable. 

[t would be a fraud upon the United States to enforce such a contract 
as the one now in suit, and it never can be done through the Court of 
Claims. 

The contract as to the price to be paid for the shucks is disregarded, and 
the claimant will have judgment for the actual value of all that were de- 
livered, which is found to be $35 a ton, amounting to $117.60. 


35 IX.—Final judgment of the court. 


At a Court of Claims held in the city of Washington, on the 3d day 
May, 1886, judgment was ordered to be entered as follows: 

The court, on due consideration of the premises find for the claimant, 
and do order, adjudge, and decree that the said Frank Hume do have and 
recover of and from the United States the sum of one hundred and seven- 
teen dollars and sixty cents (117.60.) 


36 X.—Application of claimant for and allowance of appeal. 


And now comes the claimant. in this eause and prays for the allowance 
of an appeal from the judgment rendered herein to the Supreme Court of 
the United States. 

FRANK Hume, 
By Rogert Curisty, 
His Attorney. 

Filed June 25, 1886. : 

AT CHAMBERS. 

Allowed. 

WitiiaM A. RICHARDSON, 
Chief Justice, 
June 25, 1886, 
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od Xf. 
A pplication of def ndanta for and allowance of appeal. 


From the oo RN rendered in the above-entitled cause on the third 
day of May, 1856, in favor of the claimant, the defendants, by their 
Attorney -General, on the first day of July, 1886, make ¢ application for and 
give notice of an appeal to the Supre me Court of the ‘ nited States. 

Rospertr A. Howarp, 
a Atty General. 
Filed July 1, 1886. 2 


AT CHAMBERS. 


Allowed. 
WiiiiAM A. RICHARDSON, 
Chief Justice. 
July 1, 1886. 


58 In the (Court of Claims. 


FRANK HUME ) 
rs. No. 14612, 
THE UNITED STrares. } 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the court and the conclu- 
sion of law therein, “of the opinion of the court, of the final: judgment of 
the court, of the application of the claimant, and of the defendants for 
allowance of appeal to the Supreme Court of the United States and of 
the allowance of said appeals by Chief Justice Richardson. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said Court of Claims at Washington City this 10th day of September, 
A. D. 1886. 

[SEAL. | JoHN RANDOLPH, 

Ass’t Clerk Court of Claima. 


(Indorsement on cover:) No. 376. Frank Hume, appellant, vs. The 
United States; and No. 377, The United States, appellant, vs. Frank 
Hume. Court of Claims. Filed October 1, 1886. 
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THE UNITED STATES. 


THE UNITED STATES, ) 
Appellant, No. 1038, 
ne » Cross appeals. 


FRANK HUME. 


Brier FoR Frank Hume, APPELLANT. 


ROBERT CHRISTY, 
JOHN C. FAY, 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


FRANK HUME, Appellant, }. 


| 
DS. » No. 102. 


THE UNITED STATES. 


THE UNITED STATES, 
Appellant, | No. 103, 
mn Cross appeals. 


FRANK HUME. | 


BRIEF FOR FRANK HuME, APPELLANT. 


Statement of the Case. 


This was a suit brought iu the Court of Claims by 
the appellant to recover the balance due him for goods 
furnished to the Government Hospital for the Insane, 
under contract between him and the Secretary of 
the Interior, dated August 9th, 1883, set out on page 
25 of the record; by which the appellant under the 
penalty of a bond was required to ‘‘ furnish during 
the fiscal year ending June 30, 1884, such articles as 
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may he required by the Goverrment Hospital for the 
[Insane in Washington, D. C., as have been accepted 
in the proposal of said Frank Hume, dated July 16, 
1883, to wit: Items in the proposal number 2, 9, 19, 
32, 42, 56, 71, 78, 79, 89, 90, 91, 97, 102 and 103 in 
the schedale for groceries, and item 77 for five bar- 
rels of sweet catawba at the rates specified in said 
proposal.’’ Thecontract was entered into after pub- 
lic advertisement and was awarded to the appellant 
as the lowest bidder. The advertisement and pro- 
posals are set out on pages 21, 22, 23 and 24 of the 
record. The appellant furnished during the fiscal 
year all the goods ordered from time to time and has 
been paid in fnll his contract price, except the sum 
of 34,032, for which balance this suit was brought, 
(see petition, pages 1 and 2 of the record.) {Anerror 
as to the amount of goods furnished is stated in the 
petition. The total amount of goods furnished ag- 
gregated $9,140 08, on account of which the sum of 
$5,108.08 has been paid, leaving the balance of 
$4,032.61, which balance is correctly stated, but the 
other amounts are misprinted in the petition]. The 
court below, in its finding, No. 4, applied the whole 
balance due under the contract to item 97, 6720 pounds 
of shucks; treating the cofitract as a separate con- 
tract foreach item, and held that the price for shucks 
was unconscionable, refused a recovery upon that 
item, at the contract price, but gave judgment for 
the same at the price which the court found to be 
the market value of the shucks delivered, at the 
dates of their variousdeliveries. From the judgment 
refusing a recovery at the contract price, this appeal 
is prusecuted by the appellant, Frank Hume. The 
United States has also taken a.cross appeal. 
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Assignment of Errors. 


lst. The court erred in permitting evidence to be 
introduced to vary the terms of the written contract 
sued on ; and in refusing to suppress the depositions 
on this subject upon the motion of the appellant, 
Hume, set out on page 4of the record; and in found- 
ing a finding of fact) upon such incompetent and 
inadmissible testimony, to wit: Finding V. Record, 
p. 26. 

2d. ‘The court erred in refusing a recovery upon 
the contract sned on, set out in the record, page 25. 

3d. Thecourt erred in awarding the sumof $117.60 
to the appellant instead of the sum of $4,032. 


Brief. 


The first assignment of error grows out of the fail- 
ure of the court to suppress incompetent and inad- 
missible testimony upon the motion of theappellant, 
which motion is found on page 4 of the record, and 
the depositions which we sought to suppress arecon- 
tained on pages 4 to 20. By reference to these depo- 
sitions, and to the motion, it is shown, that the ap- 
pellant resisted the introduction of any testimony to 
alter or vary the terms of the written contract be- 
tween the appellant and the United States; but not- 
withstanding the court below refused to suppress the 
testimony, thus objected to, and founded upon it 
their fifth finding of fact, page 26 of the record. In 
no other way can an appellant challenge the findings 
of fact or the competency of testimony upon which 
they are based, except by a motion to suppress ; and 
it is respectfully submitted that the appellant has a 
right to review in this Court the rulings of the court 


below in respect to the inadmissibility and incompe- 
> 
tency of evidence. ‘The question is preserved in the 


record on appeal. 

In the present case the contract sued on was made 
after due advertisement on the part of the Govern. 
ment; sealed proposals, written on printed blanks fur- 
nished by the United States, were submitted by the 
appellant. These proposals were subjected to the 
scrutiny of the committee appointed by the Secretary 
of the Interior to open the bids, and after all this was 
done a written contract was entered into, by which 
the written advertisement and written proposal were 
madea part of the contents. 

The appellant was the lowest bidder on some six- 
teen items, and the contract was for the sixteen items 
—not sixteen contracts for one item each, but sixteen 
items as an entirety; and it isrespectfully urged that 
in any event it would be incumbent upon the appel- 
lee to show that the aggregate amount of the contract 
was unconscionable, and that he should not be én- 
titled to single out of the contract the price for a 
single item, while the prices for other items might be 
as much too low as the item so selected might be too 
high ; that it was that issne that was tendered by the 
appellant in the replication to the special plea set out 
on pages 3 and 4 of the record. 


That the Court of Claims has no equity jurisdic- 
tion or power to reform contracts, has been fre. 
quently decided by the Supreme Court, and the ques- 
tion which is now clearly presented .by this record 
is, has that Court—a Court of strict legal and statu- 
tory jurisdiction—the power to set aside the written , 
contract between the parties, or to receive evidence 


Ca 
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as to the market value of articles contracted to be 
furnished at stipulated prices, not only in the absence 
of fraud, but in the face of the opinion of the. Court 
(p. 28) that there actually was no frand to set aside 
the contract of the parties. It is respectfully sub- 
mitted that the Jearned Court below erred in this 
regard. | 


The contract sued on was made after public 
advertisement, and upon competitive bidding; the 
appellant was the lowest bidder, and was so adjudged 
by the Secretary of the Interior who had the right to 
reject any part of his bid ( Rec. p. 22), and the con- 
tract was awarded, after careful examination of the 
bids, and even then the United States was not obli- 
gated to order a single pound of any of the goods, 
which the appellant was bound to supply if ordered, 
and in the quantities and at the times so ordered, 
which might be at any time during the then coming 
year. The appellant took the chance of a rising 
market during the future year; and no matter what 
calamity might ensue that should render his con- 
tract ruinous to him, he could recover no more than 
his contract price. Is it then reasonable that a test 
of the market value of one commodity at the dale of 


the contract should be applied to the recovery? 


Notwithstanding the United States was not bound 
to order any of the goods of the price complained 
of, vet it did give three orders for different quantities 
at different times, (Finding [V., pp. 25,26), and with 
each delivery the appellant delivered memoranda 
bills with the price carried out at the contract rate. 
It was net till the end of the contract term that any 
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objection was made. After the goods were consumed 
the contract price was refused ; and there existed no 
executive officer of the United States who was au 
thorized to pay for these goods at any other than the 
contract price. The appellant was obliged to sue in 
the Court of Claims, and hisonly right of action was 
upon his written contract made after due advertise- 
ment. He could not sue for a quantum meruit, for: 
unless the Secretary of the Interior complied with 
the law, his acts did not bind the United States. See 
Sections 3706, 3744, Rev. Stat. (South Boston Iron 
Works vs. United States, 118 U. 8., p. 37.) And in 
the judgment of the Court below he is barred frora 
recovery on his contract, because the contract price 
of one article therein is in excess of the market rate 
at the time the contract was entered into; and the 
Court holds parol evidence admissible to overthrow 
the written stipulation of the contract entered into 
without fraud, and let to the lowest bidder after due 
competion. | 


The rule established by the authorities is ‘‘ That it 
is inadmissible to contradict or vary the terms of a 
valid written instrument.’’ 

As stated by Greenleaf, ‘The duty of the court 
in such cases is to ascertain, not what the parties 
may have secretly intended, as contradistinguished 
from what their words express, but what is the 


meaning of the words they have used?’ (Greenleaf 


0ojrr 


on evidence, Vol. 1, p. 277.) 


That courts have enforced this statutory and reas- 
onable rule with inflexibility, even in cases seemingly 
working great hardship, is shown in the illustrations 
given in the subsequent section (281) : 


eo 
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‘* Where a policy of insurance was effected on 
goods ‘in a ship or sliips from Surinam to Lon- 
don,’ parol evidence was held inadmissible to 
show that a particular ship in the fleet, which 
was lost, was verbally excepted at the time of 
the contract.”’ 

‘So, where a policy described the two termini 
of the voyage, parol evidence was held inad- 
missible to prove that the risk was not to com- 
mence until the vessel reached an intermediate 
place.”” * * So, where a contract was for the 
sale and delivery of ‘ware potatoes,’ of which 
there were several kinds or qualities, parol evi- 
dence was held not admissable that the contract 
was in fact for the best of those kinds.”’ 


We think that courts have failed to allow parol 
evidence to be offered to impeach a written instru- 
ment, unless to show ‘‘the instrament was altogether 
void, or that it never had any binding force, or legal 
existence, either by reason of fraud, or for want of 
due execution and delivery, or for the illegality of 


the subject matter.’’ Neither of these factors exist 


in the present case; and the appellant is at a loss to 
see upon what: principle evidence to establish the 
market price can be received. If that be excluded 
the fifth finding of fact (Record, p. 26,) must, of ne- 
cessity, fall. 

Aftera very careful examinationof the authorities, 
bearing upon the question of the power of the courts 
to arrest the enforcement of contracts according to 
their terms, we think the following is a fair state- 
ment of the principles that may be regarded as judi- 
cially settled. | 

Such contracts must be shown to be tainted with 
frand, illegal in their nature, or obnoxious to stat- 


utes prohibiting usury, or appear on their face un- 
reasonable. 

The contract under, consideration, is just, fair and 
reasonable upon its face, and if considered as an en- 
tirety, must be regarded as in its nature reasonable 
and just. It was, in many respects, oppressive cn 
the appellant, but in none upon the United States— 
because there was no obligation upon the Depart- 
ment officials, executing the contract on the part of 
the United States, to order any article embraced 
therein, allowing a reasonable profit to the appellant, 
but a power expressly reserved to them to order 
‘¢more or less ’’ of such articles as, by an advance in 
market rates, would entail actual loss upon the ap.- 
pellant. 


‘‘If there be any consideration, the court will 
not weigh the extent of it. It has no means of scruti- 
nizing the various hidden motives and reasons that 
may have influenced parties, and induced them to 
enter into the contract, nor can it determine upon 
the prudence or prupriety of the transaction. If par- 
ties choose to enter into unwise and improvident 
bargains they must abide by the consequences of 
their own rashness and felly; they have contracted 
for themselves and the court cannot contract for 
them,”’ is the rule asstated in Addison on Contracts, 
page 12. 

The early English case, cited in the opinion of the 
Court of Claims, (meagerly and unsatisfactorily re- 
ported, ) shows that, upon the face of the contract, it 
was apparent that it was unreasonable ; it was aptly 
valled a ‘‘ catching bargain;’’ and it seems to be the 
case referred to by Lord Hardwick, as quoted in‘ 


’ 


Story’s Equity Jurisprudence, cited in the opinion 
of the Court. 

The price to be paid was not expressed in 
figures, but was to be arrived at by an arithmetical 
progression, which the Court could see must have 
been the result of imposition, if not fraud; when the 
‘ase 1s scrutinized the element of fraud will be found 
to be the real ground of the decision. 


The case of Bazter vs. Wales, (12 Mass., 365,) 
cited in the opinion of the Court, itis submitted, does 
not sustain the doctrine there contended for. An ex- 
amination of the case will show that the question of 
usury, as well as the rule as to the measure of dam- 
ages for the breach of a contract, controlled the de- 
cision rather than the unreasonable character of the 
contract. The fact is, the plaintiff recovered six 
dollars for the use of the cow for one year; how six 
dollars could be reasonable for the first year and un- 
reasonable for the second year cannot be well under- 
stood,—and it was not upon that ground that the 
measure of damages was reduced. The Court held 
that the six dollars for the first year was all the con- 
tract required ; that it was a contract for one year 
only; at the expiration of the year the defendant was 
only liable for the damage occurring for the deten- 
tion of the cow, and that the Court would not allow 
an unreasonable rule of damage to take the place of 
the well established and reasonable one. In fact it 
was in the nature of a penalty, and the substitution 
of actual damage for a fixed penalty is a familiar 
and well defined rule, and that is really all that 
Baater vs. Wales decides. 
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Apart from the question heretofore discussed, the 


appellant insists that the mere inadequacy of con- 
sideration or the reverse of the proposition, the in- 
adequacy of the subject matter which is governed by 
the same principles and rules; is not sufficient ground 
to set aside a contract. 


In Pomeroy’s Equity Jurisprudence, Section 925, 
the rule applicable in either instance is thus stated : 


‘The rule is well settied that where the parties 
were both in a situation to form an independent 
judgment concerning the transaction and acted 
knowingly and intentionally, mere inadequacy 
in price or in subject matter, unaccompanied by 
other inequitable indidents, is never of itself a 
sufficient ground for cancelling an executory or 
executed contract.”’> * * And when the con- 
tract is, after competition, the same author says 
in the same Section, ‘‘ When a sale is made at 
public auction, conducted in a fair and open 
manner, the rule is even stronger,—for fraud 
cannot be inferred from any inadequacy in price 
without other circumstances showing bad faith.”’ 


So, in the case of HArwin vs. Parham, 12 How.. 


200, the court there held that a purchase of a debt 
of $260,000,secured by a mortgage, at a public sale, 
for $600, would not, from the discrepancy of price, 
show the sale bad; and reversed the court below that 
had dismissed a bill that showed that state of facts 
on its face. | 


It may be true that, asthe caseis presented in the 
findings of the Court of Claims,an apparent hardship 
might accrue to the United States by the enforce- 
ment of the contract, and, as is usually the case, the + 


apparent hardship is made the oceasion for the es- 
tablishment of a bad precedent, which probably will 
‘eventually result to the greater injury of the appellee 
in the future than the strict enforcement of its con- 
tract obligations according to their tenor and terms. 


There seems to be no reason why the doctrine of 
caveat emptor should not apply with equal force to 
the lettings of public contracts as to the transactions 
of private citizens. 


The judgment should be reversed, and the Court of 
Claims be directed to enter judgment in favor of the 
appellant in the sum of four thousand two hundred 
dollars. 

ROBERT CHRISTY, 
JOHN C. FAY, 


Atty’ s for Frank Hume, appellant. 
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Iu the Supreme Court of the United States, 


OcToBeR l'erm, 1889. 


Frank HuME, APPELLANT, ) 
ve. , ‘No 102. 
Tae Unitrep Srares. \ 


Tue Unirep STATES, APPELLANT, ) 
v8. ' No. 103. 
FRANK HUME. \ 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES 
These are cross appeals, and will be considered 
in their order 
HUME V. UNITED STATES. 
Frank Hume, the appellant, in response to an 
invitation of the Secretary of the Interior ex- 
tended by advertisement, in the usual way, sent 


9629 
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in proposals to furnish the United States, tor the 
use of the Government Hospital for the Insane, 


with various supplies, and, amongst other things, 


with 8,000 pounds of shucks. 

The proposals were made with reference to a 
printed schedule of articles and of the quantity 
needed (pp. 20, 24 ). 

The bids for each article were to be separately 
considered. 

The bids of the appellant were accepted for 
fifteen articles, including bid No. 97 to furnish 
8,000 pounds of shucks at 60 cents per pound. 
The following is the form in which this bid was 


made: 


A tormal contract was entered into between 


Hume on the one part and the Secretary of the 
Interior on the other. in which Hume agreed to 
furnish the shucks, ete.. in accordance with the 


proposal and specifications (p. 25). 


. 
———— iin eee ee —ecenet, 


Hume furnished 6,720 pounds of shucks under 
_item No. 97, with memorandum bills accompany- 
ing the delivery thereof with the price carried 
out at 60 cents per pound, the whole aggregating 
$4,032. But the claimant has not been paid for 
the shucks. 

It is to recover this sum of 54,032 for 6,720 
pounds ot shucks. at 60 cents per pound, that 
this suit is brought (pp. 1, 2). 

The United States filed the usual traverse to 
the petition ; it also pleaded specially that the 
real contract was to furnish shucks at 60 cents 
per hundred weight : that claimant was attempt- 
ing to practice a fraud against the United States 
in endeavoring to enforce his claim for shucks at 


60 cents per pound (p. 3 


The claimant repli d to this plea, showine how 


he had followed the official forms: that no inti- 
mation of mistake occurred until after the con- 
tract had expired ; that he had lost on some 
articles. and On) the whole did not recelve more 
than a fair and reasonable profit, denying fraud 


and protesting absolutely good faith (pp. 3-4). 


According to binding V, shucks of the kind 
furnished by the claimant were of the market 
value of 1? cents per pound, and were worth, 
at that rate, 3117.60, for whieh amount the court 


gave judgment for the claimant. From this 


-“ 


judgment the claimant appeals. 
ARGUMENT. 
The Court of Claims refused to allow the 
claimant compensation for the shucks furnished 
at the rate of 60 cents per pound, on the ground— 


That an agreement to pay $1,200 a ton for shucks, actually’ 
worth not more than $35 a ton, is a grossly unconscionable 
bargain, defined in Bouvier’s Law Dictionary to be ‘‘a contract 
which no man in his senses, not under delusion, would make 
on the one hand, and which no fair and henest man would 
accept on the other,” nobody can doubt. Such a contract, 
whether founded on frand, accident, mistake, folly, or igno- 
rance, is void at common law. It is not necessary to invoke 
the aid of a court of equity to reform it. Courts of law will 
always refuse to enforce such a bargain, as against the public 


ard 
a 


policy of honesty, fair dealing, and good morals.” (Pp. 26, 27.) 


The court then proceed to discuss the au- 


thorities sustaining the proposition thus laid 
down. 

‘T’o the authorities relied on by the court we 
may add the case of Scott v. United States (12 
Wall., 443, 445), in which this court said: 

If a contract be unreasonable and unconscionable, but not 
void for fraud, a court of law will give to the party who sues 


for its breach damages, not according to its letter, but only 
such as he is equitably entitled to. 


But there is another ground on which the judg- 
ment may be sustained, and that is, want of 
authority in the Secretar of the Interior to bind 
the United States by any such contract, the facts 
of the case showing that both Hume and the 
Secretary of the Interior were, in making sucha 
contract, acting contrary to the known wishes of 
an absent principal. 

Undoubtedly, the object of section 3709, Re- 
vised Statutes, requiring that all purchases and 
contracts for supplies shall be made by adver- 
tising a sufficient time previously for proposals, 
except where the public exigencies require im- 
mediate delivery, was to enable the Government 


through the rivalries of bidders to make better 


terms than it could do by going into the market 


in the ordinary Way 

That this intention of the law was known to 
the claimant, Hume, can not be doubted for a 
moment. 

That Hume knew that the market price of 
oats was 1} cents per pound, when he put in his 


bid, ean not be doubted. 
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That Hume knew it was unlawful for him to 


receive s | L200 a ton for shucks and for the Secre- 


tary of the Interior to bind the United States to 
pay him for shucks at that rate, when the article 
could be bought in open market at 335 a ton, 
can not be doubted 


Hume was dealing with an officer deriving 


all his powers from a public statute, which 
statute Hume knew conferred ho such power as 
must have existed LO rlVe the contract validity. 

The following section from Story On Agency 
is appropriate to this case: 


Sec. 307 a. In respect to the acts and declarations and 
repre senrfations of prbii agents, if woutd SC ey that the Site 
rnle does not prevail which ordinarily governs in relation to 
mere private agents As to the latter (as we have seen), the 
principals are in many eases bound, where they have not 
authorized the declarations and repre sentation’s to be made. 
Bit in cases of public agents, the Government, or other pub- 
| ly appears that 
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ic authority, is not bound. uniess it manifest 
within the we ope of his anthority. or he is 


the agent is actin 


held out as havin 


gy authority to do the act, or is employed, in 

his Capit ity as A TLUAL agent, tO make the declaration o1 
representation for the Government Indeed, thia rule seems in 
108 pe naahle. ih orde io au ve fire j ublic aqdqaimat ORE sand rrp 
ris arising from the fraud pr mistake, oi rashness and indisere 
on of heir agents ind Phere a HNO hards itp ah requiring Prom 


; ; . ’ 
pre are pPeTRONR, dee fihid? ti Ti publica oflicers tj 4 ia) ; reepeeeray, ais 
ty their real or apparent powe and authority to hind the Grorern- 


If. then, Hume intentionally put in the bid to 


supply shucks at 51,200 a ton, or 60 cents per 


pound, he must have known that no public oflicer 


| 


— 


‘ 


had power to make such a bargain as his bid in- 
vited. No sane man could have a doubt on that 
proposition. 

Suppose a public exigency had required an 
immediate supply of shucks, and a public officer 
had gone to Hume and agreed to pay him 60 cents 
a pound for shucks, can the wit of man suggest 
a way by which such a contract could bind the 
Government? Such a contract would be too 
manifestly void to admit of argument. 

Now, while it is clear that when an officer, 
authorized to go into the market and buy sup- 
plies witbout advertising when “the publie 
exigencies " require it, has decided that such an 
exigency exists, his decision is binding on the 
United States, as a general rule, it has, at the 
same time, been also held, that where the facts 
show plainly that no such exigency could have 
existed the Government is not bound by the 
officer's manifest abuse of discretion (15 Opin- 
ions, 253, and 10 Opinions, 28). 

That the evidence so strenuously objected to 
by the claimant, and which he moved to sup- 


press (p. 4), was admissible to show the state of 


s 


the market and other facts surrounding the par- 
ties when the contract was made, is too clear to 
need discussion. Without such evidence it could 
not be told whether the public agent had exceeded 
his powers or not, for the court can not take 
notice ex officio of the facts established by the 
testimony. 
UNITED STATES V. HUME. 

The ground of this appeal is that Hume’s at- 
tempt to enforce the contract as to shucks is an 
attempt to practice a fraud against the United 
States, by which he has forfeited his right to re- 
cover anything under section 1086, Revised 
Statutes. While there is no finding of fraud by 
the court below it may be open to this court to 
infer it from the fact of the claimant’s having 
urged so unconscionable a claim before the ac- 
counting officers of the Government, and from 
all the facts found by the court below. 

[t is submitted, therefore, that the judgment 
of the Court of Claims should stand. 

Wm. A. Maury, 


Assistant Attorney-General. 
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